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shall adduce,in support of his apvlication,such evidence of ns
resicdence and intentiom to reside,as the pereon before whom he
takes the oaths requires,@nd Wnasr ahidh it is only on being
satisfied with such evidence and that the allen is of good
character,that ie 18 o grint e certificate under that secticm.
It is obviously of greetl lmportance that ocertificates of
natureliretion should not ve issusd to ineligible persons, and
the Minister thinks thet,in view df the otmplaints wiich have
been made to him,it would be well to call the attention of
those ubON wWhol the wtatute imposes the duty of issuing ocerii~
ricates under seotion 10 to the fact that 1% ‘{8 incubent wpen
them S0 TROUZny watisfy themselves that persoms applying teo
take the onths preserided by the statutes have put in the
fAvcouwary residence dn Canada and ers othervise qualified,bvefore
granting such certificates,

48 the persons before whom the oaths are usually
saksn are for the Momt pert officsre appointed by the provinoial

The Honoursble, goveriment
The Attom Gmr!li,
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gvitish oolwsin,




govermment 1 am 10 request that you will take guch action as

mey commend itself to you for the purpose of securing the
exarcise of greater care in the future so that persons seeking
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vour obedient servant,
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peputy Minister of Justice.
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Sir:- Ota v McAllister.

This case had been duly set down for trial on

Tuesday, but there being no Judge present it stood over until
Priday at 2 o'clock when the Chief Justice attended and the
case was partly heard on that day. The trial was concluded

on Monday and resulted in a verdict for the plaintiff for
I enclose vou & copy of the Judge's charge

5100 .00 damages.
for your information. T would have reported it the next day

but for the reason that T waited to get a copy of the charge.
In my opinion the constutionality was at no time
called in question in this actlon. Irrespective of the polints
mentioned in the Judge's charge the Statute itself does not
justify any detention. Consequently it is almost 1mpossiblc
to resist a verdict for the plaintiff. I had thought tha.t one
of the primary objects of the action was to obtain an expres-
sion of the opinion as to the constitutionality of the Act,
and that it had been promoted by the Japanese for that express
purposeé. I thought 1t as a matter of tactics highly inexpedi-
ent, to raise the question of constitutionality or unconstitu-
tionality in a case where the point was not clearly defined,

and feeling as 7 did that the Act itself was no defence, I
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carefully refrained from raising any question which would

enable the Court to pass upon the gtatute itself.

I think the liearned Chief Justice erred in directing
the jury that the Statute had no application to a British
subject. To my mind 1% applies as clearly to a British
subject who is unable tO comply with 1its provisions, as 1t
does to any one. Having regard however, %o his lordship's

._M.tinn,_]ﬁw's definition of the word "immigrant®
it may be that British sub] ectswould be divided into two

classes, namely, those who come here in the first instance

intending to mo.ko it their permanent home, and those who have

already been here and acquired a domicile. As to the first
As to the second class, possibly

class, the Act would apply.

it would not.
I should very much like to appeal from the Chief

Justice's ruling, but in view of the fact that it is almost
impossible to avoid a verdict for the plaintiff, I hesitate

to advise it. T may add that his lordship overstated iIr his
summing up that which I pointed out to the jury, namely, that
if they should be of opinion or be instructed by the Court
that the Statute was no justification for the defendant's act

in detaining the plaintiff, then that he would be entitled to
a verdict, but that having regard to the manner in which he




D.M.E. "R R I N N A 3- .
aw

acted, that verdict should be accompanied b;L damages.

I have the honour to he

Sir,

Your obedient servant,

,./&i ce - Aloas

2 ot

NDict.C.W,

1 Enclosure.

P.S.
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eAChargo will duly follow on Monday's boat.
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TN THE SUPREI® COURT OF BRITISH COLUIRTA.
(BEPORE ! COL], C.J. & SPRCTATI, JURY)

VANCOUVFER JUNE 17/01.

OTA Vs He AI.LI,LTSTER.

JUNGE'S CHARGE,

Hr. Foreman and Gentlemen -

The mestion in issue in this
cgse is one of considerable importance, and as part of a
larger question, that is Japanrese immigration inte this
Province, is of course one of very much greater importance.

Jt is well sald by one of the counsel that the political
view of the question was one with which veu had nothing to do.
I may add, you have equally nothing to do with arv question
of sympathy for or egainst either of the persons ir this case.
I will only add that if you are to regerd anv outside con-
siderations yvou cannot very well xumxs discard from vour
minds the effect of any partiality ir the admiristration of
Justice as between a Japarese and another person, and the
effect of any such partiality must have as regards the treat-
ment which Canadians are entitled to expect when they visit
Japan, as very often happens now.

I take a somewhat different view of the law in this
matter from that of either coursel. The question of law is
whether this Act which is relied upon is applicable to this
plaintiff or not, and the question of the interpretation of
the Act is of course one of law, which is for me to decide,
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in the first place, and it is one that does not concern you.
You, as a matter of course, have to be guided by it in coming
te the conclusion which vou arrive at, ard ther if T prove to
be wrong - which very often happens with any judge - ] can be
veryv easily set right afterwards. And the view 7 take is this-
This Act has beer passed by the Tegislature of this Province
for the regulation of Tmmigration, eand the questionr upor which
I have to direct vou in the first place is, whdt is the meanirg
of the term "immigration?" The term is not defired ir the Act
itself, and therefere it must be construed in the ordinary
sense; and immigration as we all know, mears the act of goirg
into a foreign country to reside there. That beirny 80, & g
this plaintiff was, at the time when he returned irnto this
Province after his visit to Japan, a naturalised subject of the
Crown, having beer naturelised ir British Columbia, 1t seemns
to me to be plair as an argument - in fact, .J do rot see how
possibly an argument to the contrary coulc be advanced - that
a man returning to hs own country carrot be returnirg to a
foreign country - that is, British Columbia, 1r these
circumstances would nrot be a foreign country as regards this
plaintiff. 7T am bound to admit it seems to me tco clear to
admit of argument, though T may be wrong, ard if so, there is
alwavs a remedy by way of appeal. But as a poirt of law, my
first duty is to direct you that if you firnd this man was
naturalised at the time - this is the meanring of the applica-
tion of the Act - it carnot apply. As regards evidence of
naturalisation, !r. Wilseonrn very properly admitted that the
certificate itself was conclusive of the raturalisation of
some person, the doubt he suggested being ornly as to whether
the person ramed in that document was, irn truth, the plalir-
titf. 7T do rot think a suggestion of that kirnd ought to be
made. J do not mean anyv reflec*%ior upon ccounsel, of course,
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who followw the instructions given him by his client, but 7T

do not thirk any suggestion of that kind ought to be made,
unless there is any reascrable ground for it, and if so, then
I thirk the govermment ought to have, instead of setting up

a defence of this nature, charged the plaintiff with fraudu-
lently using the certificate of ancther perscn. You have been
told that a great deal of this sort of thing has beenr goiug
on, perscens getting naturalisation papers that they are not
;ntitled to. If that be so0, and it was said that it was a
mat.ter of common knowledge, it seems to me this would be a good
opportunity for the goverrment to take advantage of this
plaintiff being well known by so many white persons to sheet
home that charge to him, ard not content themselves with
simply setting up a sugpgestion of this kird.

I do not really thirk there was anv question - anv
serious dispute upen the rnaturalisation papers during the
evidence; 1t was only when counsel came to argue the matter
that counsel did suggest to vou yvou might not be satisfied
with those papers. T leave that question bare.

Now, as to the passport, that is the next point that
occurs X to me as to which T ought tco make some observations.
It does not appear why it was necessary - if it was necessary -
for this plaintiff to have the passport he has had issued to
him upon leaving Japan; but of couse vou will understand
it 1s a question of common serse if that certificate got here
is conclusive and was admitted, then the mere fact that the
pltff. that the plaintiff may have been masqueradinrg in
another country as not being a British subject carnot change
the truth of the certificate of rnaturalisation here. Being
admitted to be conclusive, then however wrongfully he mav have
acted in using a passport, if he was using one, carnot change
the fact. The reason he got it does not appear. Counsel
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Suggested that if he had got naturalised, on going there he
would most likely have talked of his nraturalisation agrd have
beer as you all are, proud of being a British subject, arnd that
he would have taken advantage of parading that certificate.

It did not occur to me in that way, and T do not think it

does to you. A Japanese goirg back to his own country, ir

it did not appear that he had forsworn his allegience, would
be likely to conceal the fact, so it does not seem to me you
should attach very much weizht to the remark made as to that.
But yvou will see it is onrly to this limited extent that that
question can have any bearing on the present case; the fact
that this man had a Japarese passport of that kind is some-
thing which T suggest to yvou might fairly awaken suspicion

in the mind of this deft. as an officer of the govermmert that
the man was rot the British subject that he cleimed to be,
because otherwise, why should h@ have a passport? There-
fore, that it was a justificatior to him inp regarding this man
with suspicion. 7T apgree with that, though it is for vou to
say whether that has anry bearirg at all.

The next questiorn of law which T fird myxxuXfX it necessary
to address myself to is this: Assuming vou are not satisfied
that this man was naturalised, what is the position? OFf
course, if you balieve he is the man represented ir that
certificate, thern there is an end to that part of the case, the
act does not apply. You must consider it does not, because
that is my ruling at present on a point of law, but supposing
you are not satisfied, ther the o*‘her question upon which 7T
charge vou is, if the plaintiff was domiciled, that is to say,
if he had his fixed residence ir British Columbia at the time
the law was passed, it does not apply to him., Take the case of

v

& wealthy American citizen who comes sto Vancouver, beguiled

by the climate, scenery, and that sort of thing, and who brings
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his family and lives here for ten years wdthout wishing to
come under the British flag. Then, if that wealthv citizen
with the evident intention of continuing his residenrce here,
happered to go to Seattle to take in the 4th of July, it would
involve this - that upon his returr he could be separated

from his family here, and not allowed under this Act to lanrd.
I't does not seem to me that the legislature intended anvthing
of this kind. Tt seems to me clear as a matter of law that

at the time this plaintiff returnred to Japanr he had his
domicile here, that he had his fixed residence ir the Province
and that the Act does not apply to him; and the question

you have to conaider'is*whether he had the intention of
coming home and making this his home, before he left or his

- return to Japan. There is nrothing T have to say to vou on

the evidence on that point. Tt is short and vou will

remember it. If vou are satisfied he had his place of
residence here at that time, then the Act as a matter of law,
does not apply.

' How, assuming the law to be as T have leid down, anrd if it
is not, of course T will be set right by a differnrent court,
the only question remairing is the question of damages. Tt is
very frankly, and if T may say so, very properly admitted by
counsel - because T think counsel ought to admit what they
agree is the fact according to their own view - it is too much
to expect that they will agree with the jury and judge e but

I say 1t was admitted by counsel that this plaintiff was
entitled to some damages, that ever if this Act does

apply to him, his dentention - T will not use the word
"arrest" because that to mv mind is associated with arrest

by a constable and incarcerated in a cell; but if he was
deteinred, as undoubtedly he was, his dentention was not
authorised by the Act, and so he is entitled to some gamages,
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but the extent of the damages is worthy of your consideration,

one point being whether the course pursued by this deft. was
a reasonable one, or not.
The next point for your consideration on this branch of

., Adid more than was reasonably

necessary to be done 1in carrvirg out his duty, assuming that

e Act? Yow, a good deal

the case, is whether this def<

he was acting in good faith under th

was said for thae deft. about the plaintiff not having put

somebodv in the box, T suppose callingz somebody as a witnress

for him to prove on oath that he waz naturalised and was

rigshtfully here. You see, gentlemen, the course followed by

the deft. prevanted that. If the course prescribed by the Act

of zoing bafore a lMagistrate at once ard making complaint

had been adopted, then there would have been something before

a court in that case - nupon which the plaintiff could give

evdderce; but until sone such thing was done he could not

give aevidence. e could not ;0 before a lagistrate and be

sworn, becavse the law makes it & crimiral offence to take an

oath unless in some proceeding.

Then as to the dentention being longer thar vou think

was reasonably necassary for the purpose x® the deft. had 1in

i+ seems to me that the nmxx naturalisation papers

view,
T do not remember

were not obtained until about 5 o'clock.

anv evidence - it is for Yow to sav - that anyvthing fur ther

was got in favour of the plaintiff's right to release after

that a book-keeper in a cannary office

that time, excepting
Well, 1if

telephoned that this man was what he sald he was.
the book-keeper simply telephoned - he does not seem to have

toc see theman - T do not see what weight that would add

come
uld not say

to the evidence one way or the other, haecanse he cO

more ovar the %Xl telephone than that there was some

anything
But that,

man, but whether this 1s the man would not appear.
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as T understand, was the only evidence available until the
next morning when he was allowed to gos Assuming that he was
not doing anvthing vary much out of the way from 5 o'clock

to the time when the papers were got, why was he detained

afterwards? And if the view of the govermment mentioned
obtains now, why is he at large? The deft. instructs his

counsel to tell vou the mxa&kkk position he takes as tO this
plaintiff. Jf that is so, why was the case dropped the next

morning.

T do not know gentlemen, that T can call your attention
to anvthin; more. You are a special jury of the City of
Vancouver, and it is not necessary for me to do what T would
do with & commonr jury - go into the evidence at greater
length. You are quite as capable of course as ] am, very

likely much more than T am, of forming & correct conclusion on

the facts.

As to damages that is entirely within your discretion.
If vou find, as it is admitted you must find something, even
nominal damages, hut the amount 1s entirelv in vour discretion.
Pind what vou think is Jjust and right. You may retire and

considar rour verdict.

(Jurv retired 3.17 p.m.)

Ur. Wilson: !y first objection, my lord, 18 that your lordship
told the jury that the Act cannot app.y to a man that has been

haturalised?

Court: Yes?
Mr. Wilson: 7T subpmit there is nothing in the Act Xx EkemX which

shows, except inferentially, whether 1t is intended to apply
to a British subject or an alien. T submit it is obvious it

carnrot be intended exclusively to apply to aliens.
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. Court: 7Tf vou will pardon me, objections are made only upon

E two grounds - either that the court ought not to have told

the jury so-and-so, or that it omitted to tell them sc-and-soO.

: Mr. Wilson: My objection is that your lordship ought not to have

? told the jury that the Act did not apply to a British subject.

| Court: Yes, T declinre to change that.

Mr. Wilson: 7T ohject to your lordship's illustration with
respect to American citizens, hecause J submit it has no

,plication. Then T further object to your lordship telling

4 e e o ET

the jury that the Act does not apply i€ he 1s domiciled here.

E Court: Yes, 7T decline to charge it. T may be wrong, but |

have not the slightest doubt about 1it.

Jurv returned at 3.45 p.m. with a verdiet for the
plaintiff; damages $100.00.

Judgment accordingly, and certificate for special
Special counsel fee $150.00, Jury discharged.

Jury.
T hereby certify the foregoing to be a
true and accurate report of the sald
proceedings.
", Evansg”.
nrrficial Stenographer.
(Copy).
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