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IN THE SUPREME COURT OF BRITISH COTLUMBIA
IN THE FULYL COURT,

RE IKEZOYA

U B wnt” “upd”

JUDGMENT OF
HUNTER, C. J.,

On the argument at the original hearsg I waes of ihe

opinion that the decision in Cox v, Hakes was not conclusive as

az the appealability of an order for discharge in habeas corpus,
and after congideration I remaln of that opinlon,

I thinktr=™> ig an egsential difference betwcen the
Imperial Act on which Cox v, Hakes was declided, and our own Su-
preme Court Act, the former Act merely constituting a coutlof
Appeal to hear appeals from any judrmacnt or order save ag olhere
wigse provided; while in addition to a jurisdietional gection
craating the Pull Court, our Act contains an exprece provision
by which an appeal ghall lie from svery judr-ment, order or dacree
made by the Court :zﬁa Judge excepting certain spscified classes
of orderl, of which the order made in habeas corpus is not one,

The danger of applying a decision on an older statuts

to one of a egimilar, but not id:ntical character, hac bcan ofésn

pointz:d out, notably by Jessel, M,R, in Haeck v, Londcn Providant
23 C.D.; p,103, and in BEx parte Blaiberg, ib, at p.208; and in
the case of an snaetmsent which is evidently intended to bhe a code,
tne codes ghould bhe allowed to speak for itself: s2e Vagliano Bros
v, Bank of England (1891) A,C,,107; Robinson v, C. P. R,, (1292)
A.Cq.y4851,

The majority of the Tords overruling the Court of Appeal

in Cox v. Hakes, fell themselvee at liberty to read into tThe

clause copstituting the Court of A;;paaf an implication that the
judgments and orders from which the Court was to hear appeals were
to be inhersntly appeaiable, and as they considered that orders

for discharge were not inherently appealable, and that there was
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no racorded instance where thev had ever been appealed against,

that it was not int.nded by the eatatute to confer jurisdiction

to entertain appeals from such orders,
¢ to understand how such reasoning can

BRut I am at a 108

be applicd Toc an enactment which in terms makee all ordere ap-

pealable with a few gxcap Lione, If one were acked to draft a

general cempreh-ngive appeal clause whichwould include such Ore

derg, I do not ses how one could use language more clear or more

comprehencive than that found in the statute; and "0 accede to

_mdnupumm—¢hﬂ-rzapondentsmangummnimmnuld.he to”ﬂuhgtitutgmlh§_9°n°1uﬂi°n.Qf

the Lords as to *hs mesaning of a statute of doubtful import for

the plain and unamblguous language of our own code,

80 far as concerns the argument that there isg a diffle

culty about making an effoctive order, I gee no poocd reason why

+he Court should not meake an order that the pereon discharged,

whether before the Court or not, b remanded to the custody out

of which ex ngothasi'he should not have be
or any other officer

en taken, and leaving

such order to be exscuted by the sheriff,

of the Court vho may be available, Of courge if the persgon is

cerried out, but

not within the jurigdiction, the order cannot be

etruction of a plain and unamblguous enactmert,

lar case the Court may not maks tvwe order for remand if it 1is for

any reason clear that it would be futile, but that nag nothing

to do with the guegtion of the competengy of the appeal,

With regard to the question aeg to whether the persons

epprehended were in fact suffering from disease, it wase conceded

that it was jmpossible to succegsfully asgall the learned Judge's

conclusion, and the only other uestion argued wag ac to the valle-

dity of the ordser in councfl which puryorts to eupower the Minig~-

tard
ter of the Interior, or any p ' nominated by him, tu pass

T"he statute merely authorisges

on the immigrante' condition,

the deportaticn of the déseased person, and there 1is nothing in
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it which takes away the jurigdiction of the Court to aecide the
quegtion of fact on a proper applicatlion, and the judges are bound
to examine into the matter on an application for a habeas corpus,
Whlle it ig not perhape necessary to say that ths cirewmetesnee

ig pro tanto ultra vires, oand while 1t may te conceded iLhat the

only rationzl way of working ouls the provigione of the statute 1is
by meang of medical examination, it 1s clear that Parlicment has
not made sguch examination final and conclugive, and has not harred
the imnigrant from applying in the ordirary way toc the Courts for
rclief azainst erronscus ducislons of the immigration offlicers,

I thercefore think the appeal should be dismiessed,

Victoria, B, C W
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IN THE SUPREME COURT OF BRITISH COLUMBIA
IN THE FULL COURT,

ca, 0
JUDGMENT OF
. THE HONOURABLE MR JUSTICE IRVING

As the decision in this case concerns the liberty of the
subject I wish to add a few words,

The object of the writ of habeas corpus is the protecs o
tion of the liberty of the subject by affording a practical mean‘:”
of effecting the rclease of persons illegally detained, whether
under pretext of publiec or private authority, or under no pretext
at all, .

ciiloon

To the Courts of the Sovereign has been committed
the power of determining the guestion whether or not a person 1is
properly detained, Evereday instances of the exercise of this
power are to he found in the issue of the writ to keepers of the
gaols to bring up a person comnitted by a Magistrate, or a person

I +8 Coelire Ef() /&P /7
held for extradition; or, this is ‘rarer, where & person is detain-
ﬁ

ed illegally in military custody;(ex parte Hall, (1887) 13 §.R,D,
13) or on the ground of luneay, (R, v, Turlington (1761) 2 Burr,

1115; R, v, Greenwood (1855) 24 L,J., Q.B.D.,148, 7o delorisiin.
M?/@’;JGTF'WJ_ :r.ﬂm:‘.ﬁéw

W /= n all thesé cases the Court will make an enguiry ag to
aw (74

the propriety of the detention, sometimes the ground of complaint
is want of authority on the part of the person making the order,

or it may be alleged (as in this case) that the detcntion is made
without cause, that is to say, that the officer to whom the duty

of making the examination has made & mistske ' ,

The applicants for the w:ztﬁwero examined by doctors,

other than the Government Health Officer, and upon the evidence

of these doctors Morrigon,J, came to the conglusion that the ap-

plicants were not suffering from any of the diseases msntioned in




Act, and therefore discharged them,

It was firs

This appeal was taken from that decision,
of all objected that as the men had been released, there was no
appeal, but for the reasons given during the argument and since
set out in the judement just read, I agree that we have jurisdice

tion,
Then it was said that by the Proclamation the power of

determining whether or not the applicants came within the Act was
for the Minister of the Interior or his officer to determine, and
that the decision was not reviewable by this Court, The Proclm'

ation goes beyond the Act/ and in so far as it exceeds the statut
it is ultra vires, e to so much of the Proclamation as is with-
in the statute, I cannot fiud anything which purports to take away
the Jjurisdiction of this Court to examihe into the causeg of the

detention of any person under the a.uthorit thereof, There 1is
very stirong presumption against the intention to interfere with
the vested rights of the subjects or to disturdb the existing jurie
diction of the Superior Courts, As the Act doeg not contain any
expression that the writ was not to issue to examine into the
causes of detention of a person held ,&anwer under thnils
fct, I think the power still reminlﬁ'and that the learned Judge
had jurisdiction,

I think it proper to add that having regard tp the ine
convenience and danger which would regult from the isgue of the
writ on a groundless Eplication, & very strong case should be

made by the applicant fore vhe rule is allowed to go =~ see R, v,

Clarke (1762) 3 Burr,,1362, ﬂ
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