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Rex v. Shin Shim

Present: The Chief Justice and Cannon, Crocket,
Davis and Hudson J7T,

The judgment of Duff, C.,J., Cannon, Davis snd Hudson JT.
was rendered br Duff,6 C,

I have read the Chinese Tmmirration Act manv times
and em still in real doubt as to the precise meaning of some
of its cardinal provisions. T do not think T am justified
in eoncluding that it was the intention of Parliament to
prevent Canedian citizens of Chinese origin or descent
generally from entering Canada.

Section 8 prohibits certain classes of persons of
Chinese origin and descent from entering Canada, including
idiots and insane persons, persons afflicted wth a loath-
some disease, criminals, prostitutes, procurers, professional
begcars and vagrants, persons who are likelvy to become a
public charge, members of unlawful organizations, persons
who are certified as mentallv or physicallv defective,persons
who are utterlv il1literate. But even s respects these classes
section 8 hes no application to a person who is a Canadian
citizen within the meaning of the Tmmigration Act,

Section 11 contains a proviso that Canadian citizens
shall be permitted to land in Canada,.

Now, in view of these provisions, it would be and
extraordinary thing if it were enacted in section 5 that the
only Canadian citizens permitted to enter Canada are such
as fall within section 5, subsection (b). T am by no means
satisfied that such is the proper construction of that
section. T am disposed to think it means that the classes
of versons enumerated in subsections (a), (b) and (e¢), and

they alone, are permitted to enter or land in Canada without

regard to any question of allegiance or citizenship: and
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that the effect of the sectlon is not to take away the right
of Canadian citizens (British subjects domiciled in Canada or

persons born in Canada who have not become aliens) to enter

or land in Cansda.

The question is, no doubt, a debatable one, but the
construction adopted by the Controller and contended for by

the Crown ought, I think, not to be accepted in the absencse
of plain language. This view T think 1s strengthened by
reference to section 37 wh'ech, inferentially, appears to rec-
oenize the right of persons who are Canadian citizens or
persons who have acquired a Canadian domiclle to invoke the
furisdiction of the courts to review the decision or order
of the Minister or controller relatinz to "status, condition,
origin, descent, &ention or deportation.”™

One naturally differs from the Court of Appeal for
British Columbia on such a point with very considerable hesit-
ation. The subject has been frequently before that Court, and
although there are no reported reasonsof the Court of
Appeal before us, we have been given to understand that, in
arrivine at their decision the Court of Appeal followed the
observations of Mr., Justice Martin in re Low Hong Hing (37
B.C.R. 300-1) in delivering the judement of the Court.

Especially, however, in dealing with a Canadian statute

affecting the fundamental rights of Canadian citizens, it is
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our duty tn rive effect to the views concerning the construction
of the statute at which, after due consideratinn, we ourselves
have arrived,

A number of authorities have been cited wh'ch appear to
show that the view of the Statute indicated in this judgment
has been acted upon more than once in RBritish Columbia, T
refer to In Re Lee Chow Ying((1929) 39 S.C.R. at p. 322)
(Hunter C.J.): Rex v, Jung Suey Mee, ((1933) 48 B.C.R., at
p. 535) (Macdohald C.J. and McPhillips T.A.)): the King v.

Lim Cooie Foo (1931) 43 B.,C.R., at p. 56) (Macdonald C.J.)):
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Re Munshi Singh ((1914) 20 B.C.R. at pp. 263, 270) (Irving T.A.

and Martin J.A.)),

Such being our opinion as to the effect of the statute
it follows that the return of the Controller was insufficient
to establish conclusively that his detention of the appl icant
was a lawful ohe, and to preclude inquiry into the issue of
citizenship, for it is virtually limited to setting forth
his decision that the applicant Aid not fall within any of the
classes enumerated in section 5.

I am not ‘nsensible to the difficulties attendinz the
administration of the Chinese Tmmigration Aect. Tf, however,
it was the intention of Parliament to pass an enactment taking
efftat conformably.to the arpument of the Crown presented 1in
this case, that intention could and ought to have been ex-
pressed inwords of unmistakeable meaning,.

The appeal is allowed and the order of VecDonald T.

restored with costs throughout,
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Shin Shim

Ve

Rex.

PResent: The Chief Justice and Cannon, Crocket,
Davis and Hudson J7J,

CI‘OCth, J--l S

This is an appeal from the judgment of the Court of

Appeal for British Columbia allowing an appeal from the

decision of Honourable Mr, Justice McDonald on the return of

anr order nisi for a writ of Habeas Corpus and Cert ip rari
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In aid, ordering the discharge of the applicant out of the

@

custody of the Controller of Chinese Imnuigration of the City

" of Vancouver,

The judement of the Appeal Court merelv states that

|
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upon hearing counsel for the parties and upon reading the
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appeal book the judement of Mr. Justice McDonald is set

aside, with costs to be paid by the respondent to the apvo-

ellant forthwith after taxation thereof, and does not disclose

A - the particular ground or grounds upon which the judgment

proceeded,

It is stated, however, in the appnellant's factum in

this court that the evidence taken before the trial Judge

was not introduced into the appeal book on the appeal to the

British Columbia Court of Appeal:; that the learned trial

Judge's finding on the hearing before him that the applicant

wrs In fact a Canadian citizen and was born in the Citv of

Victoria was not disputed on the appeal; that the only question

that arose was as to whether or not the learned Judge had

the right under the Chinese Tmmigration Act to review the

decision of the Controller: and that the Court of Appeal

without itself reviewine the evidence substantiating the

Controller's finding held that the learned trial Judese had

no furisdiction to do so.




This statement is not Aisputed and seems to be borne
out by the notice of appeal to the Court of Appeal, so that
I think it must be taken that the judgment of the Appeal
Court preceeded wholly on the ground that Mr. Justice McDonald
had no jurisdiction to review the finding of the Controller on

the Habeas Corpus application,

The Crown,contends that His Lordship was precluded from
doing so by s, 37 of the Chinese Immigration Act, R.S.C.ch.95,
which reads as follows:

No Court &and no judge or officér thereof shall have
jurisdicetion to review, quash, reverse, restrain or
otherwise interfere with any proceeding, decision or
order of the Minister or of any controller relating
to the status, conditi-n, origin, descent, de~tent ion
or deportation of any immicsrant, passenger or other
person upon any ground whatsoever, unless such person
is a Canedjan citizen, or has acquired Canadian
domicile,

There seems to be no doubt that the intenti~n of this
secti n is to restrain the courts of justice throughout the
country from determining the validity of any proceedinz, de-
cision or order of the Minister of Tmmigration, or any Controller
of Chinese Immigration, under which any immigrant, passenger or
other person may be detained in custody, upon any ground what-
soever, 1f the person affected is not a Canadian citizen or has
not acquired Canadian domicile, No exception is made in'Tavour‘
of British subjects, who are not Canadian citizens or have not
acquired Canadian Adomicile. The coneluding words "unless such
person is a Canadian citizen or has acquired Canadian domicile"
are the only reservation in the otherwise all embracing enactment,

The lcarned counsel for the Crown contends that the

Questinn as to whethrr the person affected bv the proceeding,



decision or order of the Minister or of the Controller of

Chinese Inmigration,

1s or is not a Canadian citizen or one

who has acquired Canadian domicile,

is a questinnfor the
determinati~n of the Controller only,

subfect to appeal to

the Minister. TIf this contention were upheld it is &elf-

evident that the prohibition, which is so expresslvy Airected

acainat all courts of justice throughout Canada, would be

absolute so far as any Droceed 'ng, decision or order in

relation to the administration of the Chinese Tmmigration

Act i1s concerned. tinder no circumstances, once a Controller

4
of Chinese Immigration hpd, rightly or wrongly, found that

& person seeking entry ihto Canada was nota Canadian citizen

or one who had acquired Fanadian domicile, and had taken such

person into his custody, would any court have any power to

entertain an applicati-n for a writ or order ‘n the nature of

a8 writ of Habeas Corpus for the purpose of obtai ing his

discharge from the Controller's custody on any ground whatever.

The question of the constitutionaliéy of an enaectment

of the Parliament of Cansda to prohibit provineial courts

from judicially investircatine the validity of the ~etention

of Brifish Ssubjects in connection with the administration

of the Chinese Immigration Act does not arise on th&s appeal,.

The only question with which we are c-ncerned is whether upon

its true construction s, 37 precludes a Judece of a Provincial

Sunreme Court from hearing an application under the Habeas

Corpus Act for the purpose of proving that, notwithstanding

the contrary opinion of the Chinese Immigration Controller,

the applicant was in faet bornin Canada and as a Canadian

citizen was entitled to her discharge from that officer's

CustOin

With great respect T am of opinion that it des not do

s0o. Reading the whole section it seems to me that 1its clear




intentment is that where the applicant for discharge from

the Controller's custody is in fact a Canadian citizen or

one who has acquired Canadian domicile, the prohibition arainst

the courts has no appnlication at all., The words "upon any grouni

whatever"” manifestly applv to the intended prohibition against

the courts., T think it is equally clear that the words "unless

such per-on is a Canadian citizen", etc., which immediatelv

follow, "o the same, =o that théir collocation would seem

necessarily to imply that the fact of the appl®ecant being a

Canadian citizen or a person who has acquired canadian domicile,

is for the determination of the Court or Judee, to whom the

application for discharge is made, and notfor that of the

Immigration Controller who is himself responsible for the alleged

illegal custody,

If the section were open to any other possibel construction,

I should have no hesitation in accepting that one which does

least violence to the long recognized right of the Judees of

the Supreme @ourts of the Provinces, in the matter of Habeas

Corpus, to protect by mesns of this time honoure” writ or bv and

order in the nature thereof, the personal libertv of anv Canadian

citizen, or indeed of any other person, bv investicatine the

lerality of the warrant, process or order under which anvone has

been arrested an? is detaine? in custodv within their territorial

furisdietion,

It 18 now the settled law of Fneland that nothi ne short

of express lanrcuage, or lancuace which admits of no other

possible construction, can avail to defeat the obiject of the

Habeas Corpus Act and also that, once a writ of Habeas Corpus

has been directed to issue by a competent court and the discharge

of a prisoner has been ordered, no appeal lies from such order to

anv Superior Court, See Judement of the House of Lords in the

Secretarvof State for Home Affairs v. QrBxien. L. Re.;, 1988, A0,




603,

and the authorities there discusseq in the reasons of
Lords Birkenhead, Dunedin

y Flhlay and Shaw, The ground of the

decision in that case was that the essential feature of the

procedure under the

Haveas Corpus Act, as stated bv Iord

Birkenhead, was to provide a swift and imperative remedy in all

cases of illegal restraint and confinement, Tt is interesting

to note in this connection that the Supreme Court of New

Brunswick, a court of five Judges, sitting en bane, in the ease

of ex parte Byrne, 22 N.B.R., 427, unanimously refused in 1883

to rescind an order of Mr., Justice Weldon for the dischargce of

a prisoner from a countvy raol upon precisely the same erounds

as those set forth in the 0'Brien case in the House of T.o+ds

forty vears later, The ~rounds of this New Brunswick decision

were recognized by the Judeces of the Appeal Divisinn of that

Court in 1921, after the coming into force of the Judicature

Act, in the case of the King v. Lantalum ex parte Offman, 48

N.B.R., 448, in which it was held that, although the language

of the appeal provisions of the Judicature Act could not be

relied upon to provide an appeal from an order of discharge

made under the Habeas Corpus Act for the reasons given in ex

parte Byrne, those reasons 4id not apply to the case of an

order refusing an aoplication for Aischarge and that an appeal,

therefore, does lie from an order refusing to discharge a

prisoner from custody.

In 1932 this Court considered an appeal from the Apoeal

Court of Britieh Columbia, which on an equal divisidn sustained

a judgment of Mr. Justice Murphy refusing the application of

a Japanece subject, one Samaj‘ma, under a writ of Habeas Corpus

for his Aischarge from custody on a complaint for violation of

the provisions of the eeneral Immiecration Act. The Rritish

Columhia Court of Appeal Act, 1t should be said, expressly




provides for an anpeal to that Court from any judgment or order

of a Judrce of the Supreme Court in any and every matter, snd

specifically names Habeas Corpus so that, notwithstanding the
settled law of Fngland, and of other Provinces of Canada, an
a'peal from an order of Aischarge would appear to lie in that
Province from an nrder of discharge eranted on a writ of Haveas
Corpus as well as from an order refusing a discharge, In the
Semaiima case, 1932, C.L.R., 640, this Court allowed the

apoeal, and directed the discharge of the applicant per Duff,
Lamont and Cannon, J.J., Anelin C.J. and Smith, T, Aissenting,
on the ground that the original complaint on which the applicant
was detained for deportation was not an order made in accordance
with the provisions of the Act and was, therefore, void., Tt
seems that Mr., Justice Fisher on a previous application had

ordered the Aischarge of the applicant on the ecround t hat the

\
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complaint against him was Aefective, and tha the applicant

had been re-arrested on an amended warrant. This Court helsd

ﬂ

that the first warrant, being void, could not be amended. The
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case involved the considerati-n of s. 23 of the general

Immigration Act, as the Lantalum case in New Brunswick fid

in 1921. 1In delivering judgment Duff, J,, as our present

Chief Justice then was, said:

. 1 gravely fear that too often the fact that these

enactments are, in practice, most frequently brought
to bear upon Orientals of a certain class, has led to
the grneration of an atmosphere which has obscured their
true effect. They are, it is needless to say, equally
applicable to Scotsmen, T admit T am horrified at the
thought that the personal liberty of a British subiect
should be exposed to the hucger-nugger which, under the
name of legal proceed ngs, is exemplified bv some of the
records that hrve inecidentally been brousht to our

attention, Courts, of course, must often draw the



distinetion between what is merelv irrecular ana what

is of such = character that the law does not permit 1+

in substance. T have no difficulty in eiving 2 econst-

riction to section 23, which does not devnrive British

subjects, who are not Canadians, of all reiress, in
respect of arbitrary and unauthorizes acts committed
under the pretence of exercising the powers of the Act,

I refer to these cases merely for the purpose of exemp-

1ifying the reverence with which the law of England
regards the ancient writ of Habesas Corpus and the strictness
with which the Courts, not only of the Mother Country, but
of Canada, scrutinize all enactments affecting the liberty
of the subjiect.

Quite independently, however, of these cases T think
the clear intendment of s, 32 of the Chinese Tmmigration Act
is, as T have already said, that the prohibition against the
Courts, has no apvlication to anv case where the applicant

is a Canadian citizen or a person, who has acquired Canadian

domicile, an? that this is - lwavs a question for the Aecision

of the Judece to whom the application is made,

I think the apbpeal must be allowed ani the applicant

discharged,
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