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to defeat his

o Sawift ¢

tir the Court sc

dram:
the beginnm
That case was a

creat
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tioms which

action

veil

brought by the holder against the

fense was a fraud of the drawer of t ot the

Gon for decision was whether the relative .
pri

wnt for an antec

taken the bill as pa
s a bona fide p

free from this defense of | r
for value. The law of New York, where the bil Tael
heen accepted and endorsed, was not yet luced o well as the al
statute, and the decisions o the New York courts idiner by on
were in some confusion the subject.  Mr. Justice
Story, however, who n
preme Cour ©ease, AssUIK
decision that under the New York authe
for value.  Making that  face s
1

private est

wrk courts  adhere

conflict i the state of titles

i
i 1860, fortv-four
Fromy the | Ty-fou

5 I uestion the Suptenic
vsented wit
24 Hi

I

o of the of

VeI VETTIHTIE

1814 seemed

in Swvy

fur purposes of the

127, and at this juncture

the ate as

Suprenie
eme Lourt from it former views
New York Courts

the constru

lecisions

holder was not a purchase

assumption, Justice Story proce e views of ths
New York rule and 1o lay down
questions of general commercial
the courts of the state where the tr
were not hinding on the Federal cour
Federal courts were iree to apply the ml
mon law in accordance with their judgment of what
those rules were,  Quoting Cicero, that the law is
not one thing at Rome and another at Athiens, Justice
Story in effect concluded that the same must b true
of New York and Boston. As for Section 34 of

prounds it s har

On purely

law distinet v
s discussed in 1

0N wWias nol one «

Federal cotrts

was a st by eporter

a certain class

he then Rep publish

Court's

even thou

How 1), an action
the Supreme Court held that the
o immediate recourse against the
upon non-acceptance by the drawee,
il .\fl-"-l\-l!l1l'. which prov 1 that
very on i bill against the drawer
ptance but  only  after  payment
at maturity, With respect to the state
saied (p. A21) a regqu

the storm The
Court itself miore remarks
W wer of the
Hamon -l of a state
stedd ! i

theret

was enn
of a hill
a sta ¢

disposing of an argument

the former Reporter Wheaton that a

ht of ors apart from the copy
e A (p. 638

ht hawve

typcally

i
z vson, was the

exempt

can be no ¢

Tudiciary Act of 1789, which provided that
g

of the seve ... shall be regarded :
of decision in trials of common law, in the courts of
the United States, in s were they apply.” Justice
Story ruled that the concept of I: used
was limited to statute laws and perhaps also to well
cettled local usages in matters of purely local con-
cern such as title to real property. Accordingly, Jus- Tonti

tice Story felt free to announce for the Federal courts 'U't["h'“\‘“ ;
the rule that one who takes a bill of exchange, whether {'IHF,‘-HIZ”“ 1
as payment or as s:.'t'lll'i1}' for an antecedent debt, takes ' In
free of defenses as betwee! the original parties,

n |i.t

erted their independ

];.l (18457, requirement | Hike this would be a violation «

e gen
il law, which a State would have
impaose, and which tl |

Supreme wirt
upreme Lour al commer

ws as th
wstruction of a wil

courts of the Utite

I
States would be bound to disregard."”

ate. "It is insisted,” the Court sai
ction of this will 5 |
the Supreme Court of Mi
Court then declired:” “With

on or laws of
de a part of

ent . coneclusively

il L ] Perhaps climax was reached in the Court's
ssippi”" (p. 476) Ihe  treatment of a state constitution, In Rewan v, K
the mels, 5 How, 134 (184

), the Court considered whether
titutional
froduct

rohibitir

viston of Mississippn, r
m of slaves for sale, served in itself to

+ face of these expressions, the e

Tt will he scen at the very outset that the doctrine doctrine of 5_: '”__:" ‘r it i aly inexplicable ender unenforcible a_ contract for the pur ha
2 of Swift v. Tyson was uncalled for by the case itself, ”"l‘:“"\“, “"""""'l.' l\ 'l"l,“' ! PEY ; s ’ daves in Mississippl. In Groves v Slanghter, 15 1
since there was 1o fuestion in the case of the taking of g )1-:' '-ll1 s Nature and S o Law (20 : . ;-...|1..|,..‘:- _|,..“,:.“.1- that there was in_fact a state 49, the Court had held that this provision did not
> hill as mere security, and on the question actually ed., [- 253) : ) . . statute affecting title to | estate. Even in this situa mike the contract unenforcible and that executory leg
presented the decisions of New York might well have o Among the causes which i the dect tion’ the Court for a tim ned to follow state deci islation was necessary, The Supreme Court of Missis
Sioii Tuson, 1he ¢ seems ‘o, lave } the dons, In W SO 1. rv, B How, 495 (1B50), sippi then held the contrary, Faced with the same

estion in the Kowan case, the Supreme Court re
o alter its construction of the
saving (p. 139):

\cting under the

an action in ejectment, the question was presented of
the validity of a conveyance hy a truste real prop
erty which had heen approved hy Chancellor Kent pur
suant to a series of private acts of the New Yorl
.emislaty author g ecomvevances of the p
with the app

Judlge Story. He was
the hench
ion for

heen deemed to support the holding of the Court, The  Sderand |-ul.-:|liun e
undue expansiy the decision did not pass un- the oldest i
questioned.  Mr, Justice Catron dissented 1 man of great learning,
er ¢ven than the learning
ing a hook «

d him to

Mi

1ess 0

ipp Lon

dictum in the case regarding the effeit aof taki
surity for an antecedent debt. stating: 1 never  the time in owr

£

wpinion thus deliberntely given by
e required, by any comity or
judgnient

are contracts

as se
' heard this question spoken of as belonging to the case,
until the principal opinion was presented last evening”
(16 Pet. at 23). This complaint in the dissent curi-

we can har

could, of itse
I had gr
niralty

the chancellor. The legis
the convevance took place in 1816-1817. Tl
est courts of New York, in proceedings involving

conrts, to surren

i

ce made in the State, and d

s fod of gl
s a rectless vanity,

he w

m full consideration we have pro

ously resembles the complaint in the dissent in the Bt ¢ fiad s - B 4 ]
Tomkins case itself e the result. . had sostained the validity of the conveyance as to be invalic
a How is the decision in Swwift o= on 1o be ex- ought that in this ¢ i wnce with _.I|< I P the i Where a state court changed its decision on the
i plained? 1t s not enouell toor 13 s tueming lias Tie ioms were concurred in by Chancellor Walworth i o
merely upon a constriiction of Section 34 of the Judi- JerG le all additional : Kent uece . who had presided chancellor
e o B even if the term “law o i that section  Some imprrtang At the time o dmost twenty vears, These decisions were rende ) { courte in DRISHIE G iy il
i chesat only 1he statute laws of the state, the conse- indecd wntil 5, the jurisdiction of 1836 and 18 Then in 1850 the case of Hillian- questions. Instead of following the Tat I feci ot
o 13 1 - ale . - ok . ] * 3 SLEHC a 10OHOW /' 4 ne ares i 1L} (4]
fquence wis that in tlie absence of statute law the Fad. Churts had not heen extended by Congress to inelude soit v, Berry, involving the ne land, reached the the state court, which would be controlling i :' ' I|I~r ‘ 3
! aly : Al AT S it Conrenie Coutt o S Dttid: Stateg, T . | i r  would mtrolling in the state
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Pt v ospecial subjects sueh g ! nns ted aml exceeded  geerruled decisic if the transaction in question had
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the authority g
decisions of the New York courts should not be f

ited by the private-acts, and that

corned, to establish a rule cither requiging confe r : AR

,:.1;11‘1-:-]I:!t1-:" I‘tl;:‘.‘:]]l.}ls trllwmjl t_11r|I:_ ;:1|" iuﬁ?\lh: ‘Illtlrillu]itl'-\' :“_],r'mjull-\:' the jurisdiction of the lower Federal courts
pendence of the Federal courts from those decisions }"“‘ “’nml"_d o o  of citizenship.
In adopting the latter alternative, the Court was ui- f”- > I"'N'h-lll.‘ i
doubtedly influenced by & desire to promote uniformity LMH" judge to ¢
of decision in the states through the persuasive example 1. 3 Wash, 813 Huds

«l into before t overruling todk place
['his is the doctrine of the celebrated

se of (ielpeke

ases based on diversi

such

I Wheat 15
cgue the point, sta
wnent in Llaited

. deserves
well k

d -issued bonds for

This

- pether with its
1l attention

ts in the

the Attorne
i 1 bee

"

the

[owa citie

of Federal courts’ decisions, Tt prior to 1842, when 2. Peters was | take 1 9 that. i

i Szoift . Tason was decided. this consideration did not ‘I‘”:J"i:_“["l ;::”' \‘{.”I‘ then sai I consider it to be settled, by e of stock in railroad companies which ree

seem to be of controlling weight, In the earlier years W06-107. ’ 1 tht The Att al agreee their lines we vilidity of the
10 1 Constitution of Towa was challenged,
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and the Towa court,
thereafter, in
tainel the po

ever, appeared not to be regarded as settled,
the Supreme Court of Iowa in a nimy
uled the former
invalid and the municipalitic t
hole But when non-resi wdholders b
st the Federal court and carried the case to
Supreme Court of the United States a ¢ 1
ment was rendered, holding the hondholders entitled to
recoy It is imports
invalved no Federal cons
[ impatrment of tf 1
1e ¢, It is clear that the overrulin
sions by the Tow il not contraven
the impatrment. of obligation is also impor
iant to bear in mind that the case did not involve the

OVEr
to the

Ty -

power ar wisdom of the Court’s giving the ove ruling
of own prior decisions prospective application
alane:” the case involved the wholly different question

of the treatment which a Federal court should give to
the latest decision of a sta it where the state court
imposed no such limitation on the application of its
(il‘l\ iy

of Gefpoke = Dubugue has frequent
been stated to involve a fundamental conflict with the
philogophy of Jaw underlying Swft yson®  The
contflict involves the age-old question w j

ther j§
the law or simply find and announce t
tz. Tyson re

law
1 ts o the philosophic premise that a
court—specifically a state court—does not make the

S

law but merely finds or declares the law, and so its
decisions simply constitute evidence of v the I
is. which another court is free to reject in
favor of better evidence to he found elsewhere. If
this conception had heen followed in Gelpeke o D
bugiie the result would have heen that the latest deci-
sion would have been controlling, since it did not cre-
ate a new law for the future, hut instead constituted
evidence of what the law had always been in the past.

It is true that this juristic o philosophical incon-
sistency exists, but T venture to think that in a more
realistic sense the case of Gelpcke v Dubnque o
a logical extension of the doctrine of Swift = Tyson,
enlarging the field of discretion for the Federal courts
with respect to the effect to he given to state decisi
As a matter of fact, there is no evidence that philosoph-
jcal considerations weighed heavily with the Court in
deciding Gelpeke . Dibngue.  The evidence is that
more practical considerations were) controlling. Chief
among these was undoubtedly the Court's feeling that
an injustice had been done to the tondholders by the
state court, This feeling maved Mr. Justice Swayne,
writing the majority opinion, to an outhurst of rhetaric
(pp. 206-2071: “We shall never immolate truth, jus-
tice, and the law. hecause a State tribunal has erected
the altar and decreed the sacrifice,””  This language

This was expressly held in Reilrfyd Co. v McClure
10 Wall. 511, in which the Court dismissed for want o
Federal guestion an appeal from the state court which
held the honde invalid, Sec also, to the same effect, T
il Co. v. Flanagan, 207 U, 5. 444

This gquestion will be lefore the
for rehearing in the Port of New Yo
Helvering . Gerhardt, No. 779, 1937 Term.
. Halmes, ., di
5 U. 8. 349, 370~

Law, sec : Ra
7. Dabugue, 8 Harv, L. Rev,

wrt on the petition
"

Lo Kouhew T Coal
Nature Sowrees of
v, Tyson versns Gelpek

-]

comrts on the
was that, wh
a municipality
into a Federal
lowa, Ti

prophesied,
joined the t
assessing A

Thereupon st

o
municij

amount ol

sielent

in the o
winst local
sifficient to judgments

Supremd
of T

Wall, 166

court on these bonds
1 1 States ordered

Conn

N urt ordered mandamus
to issue to comy federal
nents on the bol Towa

s even th

limited the amount of taxes to
even though that limitation
Butz v, City i '
was in the latter
the person i
n, particul

Wall. 57
ice Miller

vent to

oned

§ NCCA

m, sitting at

irequent dissents in th
2ful to me they can 1
compelle
ms of this court, to t
at one time over a hundred «
for obeving as they th
them to do, an injunction
their own State, founde
tiously belie
statute, i

if. when
which my
Court," .

Some ght has recently
cast on this se of municipal bond cases through
the publication of the letters of Mr, Justice Miller
( Fairman, Justice Sanmuel F. Miller, 50 Politics
cience QOuarterly 15 (1935)). Miller knew from his
own experience in Iowa before his appointment to the
bench that justice was side the
bondhold in these for the securities were of
questi ity from ottset; their i
was often induced by ways that were dark, 2
quently they came into the hands of financial specula
While a5 0 Liench Justice Miller wrote
s coming to Washington
to arg hond case from Texas (January
13, 1878, quoted in Fairman, p. 32):

“Mn what T consi
the limitation of the power of the

tors.

er the stror

1
ds

vl

hapter, dealing with
svited to the
eri United Sta

beneficiaries of the doctr

Orations « sIness

nilel elaim

Such

state of their chatter

el s

remove cases freely

even where

well-known

irts on  the round of diversity of citizen

by Where the cor

20, Tt ration intiff, it likewise
of A\ yrporation sting o
N\ | k citizen with respect nsaction i New

stockh

i there the federal or
Jdders of=dissolved 1

ersity of citizenship existed,

i
liable

porate except Iding 13 cou el
trustees X5 ar £ TS t B {

i whit grantor or e interesting fig the TecolrRe
Tiahl if insurance ' courts were
ple I ted in March, 1932, before a
ilnl" Sub-Committee of ciary,
arose whe dealing v limit the juri ton of

Missouri st ation of Life Tnsurance

orpora

t the
of an outside pledgor 1

m showing the ¢

& companie

SUTAr

for the debts of the il ¢ ts from
ase was tri

l‘.i e wa I| 7. Charlés Warren state Conrt in lnited
decision  hac 11 p. 532) th ty years follow

Supret winicipal bond ca

had held 1

ore the
Mis
Selipmans wer
construed
itself, Th

In 1932
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the action coul

the rule there
Id he r

L 4
Rep. 100




614 AMERICAN Bar AssociaTion JournAL

127 thirouy
of 17,777
the Feder
in
488 were org
the companies and
cou by the cony
Fe litigati

Ten to the |
Whil percentag
ratively small, the actual
number of cases in the Federal courts as showr
gures js fairly impressive. Mareover, the figur
do not show to what extent the cases in the state courts
were not unku[\'rllle' of r wal to the Federal court
vither hecause of lTack of diversity jurisdi n or he-
cause the amount cla less than $3,000. Tl
ures do not show to - clanm:
ily reduced their claim o §
Nor do the figures show the number of claims settled
out of conrt on the basis of the probability that 1]
cast would he ren \fl\ifl to a Federal cotirt whiere
decision would be vorable to the

In considering the extent to which uniformity may
hive heen promoted, account must be taken of ot
factors than the rule of Swiff ¢ Tvson.  State courts
may he brought into harmony with one anothe
recourse to exposition of the law in semi-authori
treatises ; or by common training of lawy juacly
in modern law schools; or by the work of organiza-
tions like the American Law Institute and the Com-
missioners on Uniform State Laws. '

But even if it conld be shown that uniformity in
rules of law was promoted by the pract f the F
eral courts, that conclusion would not estahlish
Saeift g, an was a sound or wise doctrine, ere
remains the further and fundamental question whether
the making of uniform rules of law should be entrusted
to the Federal judiciary in the fields where the national
legislature is powerless to act,’ It is not merely that
the legislature is entitled to share at least equally in
the law-making proce The most serious ohjection
is that the national legislature was powerless to alter
rules of law after they were declared by the Federal
vourts insuch matters as ordinary commercial law
and torts.  Many of those who praised the rule of
Swwift o, Tyson failed to appreciate this anomalv, Con-
sider, for example, the statement of John Bassett
Moore (International Law and Some Cuwrrent Ilu-
stons, p. 333) 2

these |

ts volun-

e removal,

i1

ts ine res of which, in
spite u! “the fact that national legislation does not deal
with them, the general convenience calls loudly for uni
formity.  This is particularly the ¢ in regard to the
law relating to commercial matters, For t reasomn, |
confess T have always considered the conception of the
Supreme Court of the United States) in Steift o Tvson as
eskentially sound,” g
The need for uniformity has-Tever been allowed
to operate as a basis of power in Congress, which ws
not granted in the Tonstitution, and it is hard to see
why it should supply power, otherwise not granted, to
the Federal judiciary.-
The anomaly was particularly striking in the case
of the law of insurance. At the wery time when the
“ederal courts were announcing o making rules of

. There are subje

These figures are cited
al Corvi®in Contre
States, 19 A B AL T 149,
in the total appears in r'u' n'pr\n
Cif. Shulman, The Den
J. 1330, 1340 (June 1018).
CL Tlnl\lc

vif
nhlower, Coflic H ckstwen I
4 Am. L. Rey, 211, 234,

law with r
of insur;

recemsider

merce
ity

partict
vant |'1"n|u. tl
stitutional because it

carriers and
at the i
Cases,

1 which
upheld.
a ceaseless flow
mine whet I
engaged in interstate commerce at the momer
jury, a question which frequently dep
fantastic distinctions. At the time t
efforts were thus drawn in question the urts
were ablishing their own rules ling the scope
of the fellow-servant doctrine in rnn case

mvalving railroads 1
courts to establish these rul
iy showing that interstate commerce
zenship was sufficient, It was
cases, Baltimore
S, 368, 403,
hant dissent

vsent, e

wls on almost

legislative

these

lepend on
iml.'u 1

rurn.ll X 1 I‘J
Tustice Field delivered a
whole doctrine of S

T eannot permit myself t
conclusion, when fully
i by this Court. |
ke other ors, will,

There is a certain measure of poetic
F'lcl llml i[ was in :|1|H[|1l‘| case involy
at the doct
o2 -hrl. :nr'l. ree] ¢ <1!( among its worshipers,
v
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Youall recall the famous phrase of Edmund Burke
in his speech on conciliation with America, descriling
the fiercely independent spirit of the Americans of 1775,
when he said that they “snuff the approach of tyranny
in every tainterd breeze”  But you may not all remem-
her the context and 1 e so largely attributed tl
spirit to the lawyers of me read v
ahbreviation of that great piss ause 1 believe
has a strong bes r toilay:

it was
1 e

nes

[ET

In

13

Crs

“Permit me, Sir,” Burke said, “to
in our colonies, wi cont
the growth and cficct of
their education.  In no country
the law so general study, The profes-
ws and powerful; and in me
wd, The greater number of the ¢
sent to the Congress are lawyers. But all who
and mast do read, endeavor to obtain /some
in that = ¥ * The smairtness of debate will s
that “this knowle ought to teach  th clearly
the rights of legislators, their abligat
the penalties of rehellion.  But my he ihle and lears
friend. the Attornes General, who condescends to
what T s owill o that ground.  He has
ae well as-d, that whei great honors
mems do not win over this knowled
the  state. it is a fahle adversiry
* o+ + This study men acule,
i : eady in defen
s, the people, simple,
judge of an il neiple in
evance . here they antici-
of the grey
P THISEOV
ach of tyranmy

in the world is
sion itself is nome
jnces it takes the

ence

terous, prompt 1
sources, In other
and of less mereurd
rovernment only by
nate the evil, and jui
hy the badness of the p inciple.
ment at a d nd snuff the appre
i oevery tainted hreez

It has leen the
influenee and leader

ion of late to assert that the

vaTisM axD Crvin LipgerTy 43

der if the

te
What

movement «

urse of decision, w
liberties. Tt
thought, that t
the independence of
importantly
our basic civil rights that pr
rising on the part of the Har

and correctly thought 1 believe, 1
were to be effectuated, the result wo
precedent that could be employ
to validate, in times of stram, |
of discussion and laws penalizing
ment. It was only this deep, underly
pressed or not expressed, that could exy
eral and determined resistance of
ing to do with party. In pro
committee, of which T wa member,
rly every Sta t the proposal
bership was restricted wholly 1o men whi
the President in 1936, T convie
deep and earnest than that of lawyers who
istently apposed the Administrati

the conseeu

d at some fut

5 restricting

iticism

of

whose mem
1 voted for
no less

I con

e to resi

nea

I suggest to vou that the

y of controlling
basic issue when the
but is also a pr
spirit that prevailed
. when hy “honors”
and “emoluments” the knowledge of the profession has
not heen won over to the service of the
power, th

professio

that the

ily arouse
ifession has not |

n
1

» profession is a formidable adver
liberty is endangered,

[ wish, however, to make the
zeal and power that manifested 5
year ago ought not to be permitted todapse but should
lie hetter organized for apposition to other attacks on
civil liberty that are c tantly occurring.  Within a
few months, there have heen at | three important

mhbly that
s of the Sen

zen suppressions of free spee
ve occurred in New Jersey; the activi
ate Lobhy Committ signed to |
rens in the exercise of their
o legislation ; and thirdly, the prope
ss, now happily postponed, t stablish ¢
radio broadeasting,  On all of these gquest
have been eminently proper |
duly constituted argani
wardl,

In some of these matters, individual lawyers have
ndered effective service, of which the most ot

wertmental
ns, it would
the Bar, through i
ioms, should have made it

48, HORNTON STREET,




i

| e \ L r
o - v (K
; i -l,,, </ rkt'(.k,ﬁx- ? kl
Ao o & A
3 POy C“, L ]
L . D
i 11.'\ 'D ﬁ' L. s P

(\ LS
' o) ‘

(Et‘ N é‘_l‘“ tﬁ .'.
) lawe |

V- i

CWCL |‘\“’:—. ‘1 : z Lo y‘\i»u.,.f (re LL'U‘?

G
o ¥ v
XAA { LC\—- f{ y -‘ \

e et
e, oy wolil
it Uty T ol e

?‘}_ﬂ-‘-\ A NN

( /Ll ﬁﬂr‘(/r-a

</ 4 i : ‘ 4 = .!
. le (A, (o [i (}f"‘

Y rtoh lbhe 1 =




DURLEY House,
BURBAGE,
Nt MIARLBOROUGH,

wWiLTs.

_{:" EJL‘}\, [0

— 17 A
mr"; 'LAN—‘—AJ N L "I.'.' (O

bj L-":—"H-t che

-/&Dmﬂ f‘b,; Aoda d il Iﬂ'%(a,-tf "~

,wa,;mt frore fEA

Ds Y A fé«w,_ﬁ [y dthon b -

ch fad

. MU_.,“__,L Cd?"']

| ﬂwe o anwAE Ao ?WMFZ‘M\L,

) | Avnee o o -, hl' S [.-{,L\(

J s A

QLMJTM&%Q .h_ouf-L o

; WNQJL*-““"“OI—»A- 'vrn"\-v' C}J"f‘lltULé"

s ) (Ll wtned Tk Ok
Hi A0 [WM"CZTFL\'T’“{“&_'{N

#I; w»-\..__./( N % Yt
'\ 1
‘ -




i you

elweys very helpl

ought to have in

If 1 may trouble you i

but perhs

8lations of eny of the

the Germern writeref

DURrRLEY HousEe,
BurRBAGE,

Nt M ARLBOROUGH,

WiLTs.

re there eny English
lest inetructive works

of 1rerir;: »r ol sny other of

resa French eeelly tut

A

Z‘U‘"“-"{/ U




DuRLEY House,
Bursace,
YL M;xnl_r-un:_".ﬂouc.n‘
WiLTs.
rl n

XXy 0.

i.-""\

(‘ sl

&xﬁlﬁ

g~

A e

& v ~

2L 0

( Yy (o !
—_ ‘..-D AN M) !

= Y \Q L~ L A "-—l:"

q,- ~F bM-’

| )
L,;_.&..—--..._ L
(r [ AN

s d Me. %y

.-x_ o
rr] L e

(ke ?
/ ) ¢ Lq},..-,-x__.tL. e =
([‘t {’ \ [qpm,’j o {— t/ 8 L..€ A {{94 .
té'_i {}h iaALA

CL Lo _..( P~ (0 (L\; e~ {T;?

(< oo 6srta o )

0
I/
,{r\fkmu{




ity o Aok Emstl t.




DuRLEY House,

Bursaage,

NT MARLBOROUGH.
WiLrs,

Yoy | 19. 44 f

sl
(VY v L(‘

J
A !L'--L-Q_ | -

A TL,..\J? .

~r C /{bubé’(\i -

i 2 0 AT Mli_‘

J

v Ly .
al— &

foafre Yl
bk N

; 7 w(E L \—w/ -2 J, .:
“L
/ </ A~ L i

Gt




DURLEY HoL

BURBAGE,

Ne NMARLE OUGH,

WiLTs




F
LT i

|
4
T Mot L

S




DURLEY MHouse
BURBAGE,
N? MARLBOROUGH,

WiLTs,

O U ¢,

. D) {
\( . \{Mg (o :

\L{L—"- (’ LA S (ﬂd (T S

o o | IIII II
A A L e

w—

_

f

N y / | - y 9 A 2 ) - P i
@LF (?[’T\.“'fk (@' U [\ l. AT ; i - .. : 1['}_.:—{( NA l ?l aty O obd“((
/ ;

T S _*5344 l

sthA ‘\‘ "‘f e

- Fd | | ; .. ) g |
('Lﬁ:-h L‘ [y, y 1 (
U (Roaes ¢l

P—-‘L( o L’k {:?"'LA-"\‘
/ J_E-‘ML. .

L L

nLL (xa'(r--v ,;'_{\""E'_ v )




DURLEY House,
BuUuRBAGE,
Nt M ARLBOROUGH,

WiLTs.
1 :
){I M -.:‘. {' /

9
| ( “1’4 - (4

‘(_'L < Fx Ll | [ _1{ — "\-('. (o S
_.-*'-—--";"'{u— -:!x.:( 1( [ £ = "L A
Wl febiddig <. TR

. Cacghot

[~ ¢
v

(e A

A.-Lv—-

: .H ;?J.xﬂ L?q(’l f{&yoz
TIFJQC\ / "‘{4 ': (LM e "7
f-r-.(; Vo T N (' N A K»L

L:__ L-tt IA— )
j)».,eﬁ v @mo_ > ;Ef':‘,_l,‘ (,\ 9, f’i'f&'l'-gﬂ

R

( W st

ol b o 4 («( ;~

D A rl:_,__ Ana o lLL (%] A { a {,ﬂ\.\é

-

S Apwl et — 1 1Y 2

C" LL',‘-'.—-—‘-- -1 |
{

‘\. M -*\..I

[ ¥4V, i'#q-—F- § [ chr




i, TN

I~ # { L o ;A{ ﬂ
7 .l.r - {
[‘lr {’{_q_ l_/_‘! {L—-‘( _;IK.' (‘r ant N—€ L a8 i ‘
AL ]
= (- Q-
[~y ~ \L.»..‘_, \f ( (PL._, ( f |
- [J"—-Q 1 oA ¢ ;\\t'\

[ ( —
NT‘ rﬂf\x[‘.’(f F\ [

?{ A (("‘ C“‘ Ceur 1 P‘i ?LQ

1
o gl {L‘ﬁ'ﬂ el add

DurRLEY House,
Burbaace,
Nt MaRrLBOROUGH,

WiLrs.
-’r_l " ’.‘ir"_ oy
8] A

A Qﬁ—x (s {1-0-2 ﬁ R ~n

Jd reelve
;

L , T
A~ A ey PO, :
: ; E 0 ? y / . N

AT {1 -'_t'{“ (-‘lf\( (_l

i(‘\\

(.'n.__(:( H—:— \ \u.mg Uae o (.-4*- N o (‘}

l ) - {_ (t T
:’4" ~A ‘L< { 1 ¢ ’ : E
\ ((’1 % A ‘_,l_ Al U\ (O S () SY-(

(Q e {L‘-—. ‘,?}r\ ,

i Ia! arh Le, Y e
“ H!. ku_, A c*wf—ﬂFL.l ~1 ,_p;w
o ek e T o O Aqmcﬂ . ol
iu:‘(i ¢ Kom /{ c"‘m LAk L*""(/J Lpf Yy (3
sk If OT\""{ S ATER C.ns K hfn_\e
1 L L“‘“:t"‘u’:» fe ey A aluw kel
S EEYTUUEY il | Tek o i, m‘( 0
oy SV Py, UV, SR | Tt L\-—LL‘ J’f,(q ad (c.,« | M

QM«L. L‘ ~ #\ﬂ _-é/{_m Sida J 7 f%‘__;( PR
Fon wlis o1l st 6“\/ oy

W”LC«\ : k@\ '-t(»‘.-éﬁm-fz q i h}‘
T’N Y& SN ey fwt @t € (g k"“"“‘“—ﬂ\

C

8
L' e A




(”‘ 7 B | / ( E to Amr e

{1 / / ol -4 .
[ f e F1e [
ILL(' 77 !'&r\.. f«tL‘L A *»t]

i e ,«“‘ ? 1“ Ot O Ao

[ ‘]‘ RS \—4( L “’T [’ i o
) 5 { [eme © J Tk e = : .
A, ddq £ N /

n Vi 4 T{ b Yl

ﬁ AN L e 1' ¢ a_:—q‘ f.g

lr

~ 7 N A 0
e fL{_ g (.,‘3 (EEST Lf’ A :

o d ﬂ
S (__
7 "_I.-&—‘L"“ - vl

S Lt

\ _(L.,_ 1-i>u.. [ {-LF (‘r_t; L,
‘fm,L ( Affs

' [E.

o

/~..:( A I’N"“""C& (":

3 ~L
"\_4‘_ (S Ve

b ;2 e \j

4 "t“‘ X 2 .
L

s

) :
Ne oo Hah mwe o
~ ] Fi
(e B (-\ —
~

K“\l & 1'.! 3 l\[\ N N

BURBAGE, N

e M ARLBOROUGH, _,J
WwWiLT

Ty 2 o

f £ :‘\Ll ;T — el
{ I {"‘“‘.(’
||\_(' hLQ"\

5—-( ™~ “\-—-.._ L {._J_.!




o

g A

';I 0 o T |
{f D -
Jl_j"""‘"[t."-‘l o

! Ade r?"’i




Brooks's,

St.JAMES'S STREET, S.W. 1,

T\.O"L

e e w—‘t ) "L
LI - B - S ot /\ \-—c
N QN

L’,’_,’G,_,“JZL 7Ve) LEML;&{/

Lb,f'lq,/ ()“"- A Lﬂu\-/(a. -~




i i b
10
/sz/w, A “{"""‘I/é"[xu Nﬁfﬁw i Tel.: VICTORIA 4485 UNITED NATIONS WAR CRIMES COMMISSION
{%%_,{MJ '(2\.{ [*—k.lm'\ Jé {’ﬂ\—b—@(ﬂk"—""‘\ i CHURCH HOUSE,
“ 2 ; g {G- : GT. SMITH STREET, S.W.I
vl

LA
: 7o~ %6423; i
G/G{ '

m A forl atle v aclin A




Tel, : GROSVENOR 4060

Ext

luneh

UNITED NATIONS WAR CRIMES COMMISSION

LANSDOWNE HOUSE
BERKELEY SQUARE,

LONDON. W.I

the

ht be publi

like to do
neve

is too great a burden on your
I will try and plant it out e

looki
< with

UNITED NATIONS WAR

LANSDOWNE

_RIMES ‘COMMISSION

HOUSE

BERKELEY SQUARE,

ONDON, W




DURLEY HOUSE,
BURBAGE

N&. MARLBOROUGHM

» O T d P
A r-l{»{ L,_f ’)_’

/\} Lf\‘*'{;)rv qu . 1/{/ ,

(y ~2d

{'{ Ap fh

' Fsr ‘/ ) Dl
Chwny J//gL,¢rLg¢bj,q ,\_),J :-4-‘I

MSE S
{““ AN v G;“ AV

o — (ﬁtt’:h

;j - ci\frhyf,f ‘__i?xx_;/4 47 o By

ol wd e O ¢ e
i st el ﬁg’“ g{{
fv_,ﬁ Lhi—- L q,L e d G«mﬁ,(,

8 P::%rﬂ- g ‘“ﬁuﬁh/(uv f
L







DURLEY HOUSE,
BURBAGE

Nr,. MARLBOROUGH

% il e
i {& Q. e 'd L Lk -

- S
Jve UML_L‘.Q Lo Lﬁf:..g i el Sos
)
\,—\_,bt‘\ L'LLi “\ L“ IL q‘t“\.'&f— A
(Q_,._AL, (k-e {‘—“"“"‘ A — Qe O L( (‘{{1‘%
Q /Cp{_./“*{‘te GL— % f‘\-ﬁx—g _T_V‘Ci_'ﬁ-“x ’

4"‘“"‘\6/ faa.wﬁ N~ 9—9 h—«.-ﬂ (m '
}M -c.JZ,A Léfff«’ "_(‘ {ti,'

v

[ 4{1 e A Oiceiny- \j & (“_0 . ‘] e
%m IRcy R of LA =

'.’\.,L.,A,L JM% ’I\t‘/({ _C-"-"*{.M g ft(_)
@m Cauie { ”(—L( et k":---.._;« :
(/»_, 4] — e w--cfj-‘( {1:, =, (e 'ﬁﬁ_‘

9

1




Il KING'S BENCH WALK,
TEMPLE, E.C 4

5510 & 4304

) ool 4 Yun ol ¢
LA N ow/ r‘.' % B l{ O { 1|I
2 A \ F_
' { { AT
aA oMl 1 TJ. W 't'
T l
VWm0

ITL ad N ¢ .
vy ek

) ) j, LY
J AN
. Wl \

Tt

bofwret v

b | ',J "

IR 'r-{__.-(eﬂ’ Ll we U b - ‘{(
N Lok
Wall v 1

W ¢{‘.1N‘.‘ A U"I..__. w

\
A/ W

. \
' ety e
N V|

AR

k1
ol

\

!n q taa llj -*\‘ vl b

¢ ,L{\ u\\ wALL

Lk -.:J

v ‘.""'\"‘J\I:i‘m ! Jt\r(JJU“

DG e ¢ TE SRR

bah N sy Ny oot IPA'U \
e - - el

\ \n'\.|:| ‘-l‘du uhby A)

iry O

(v
| g Y
G G 1A

AN, O - A




DURLEY HOUSE
BURBAGE
Ne. MARLBOROUGH

A

i PaoARss o

N
| -t A
i

AT Gl F_.q,.._..{:'

‘ us S uc

0m 4

\ |
b Cd Cox no 4 ded
i i M Y e
) L ao = o) N
oA Yoo = A 6t S U Al
yob i

il ' "
L n o A¢ 1_.4[ Gtd § _AALTY
| I h - [ E |

l‘ \ \
AAm . P a w*‘ P VL- i + LASD i

LKMMMN /Lﬂj‘ml ) ¢ #-. ?aJ Jﬂ.
Jo u&illl.ﬁ{_,f;uuq )s CHM»UHLP—PL_«?

,u.mw._ }14 L. 3_.,.‘.*5_ Su“lﬁ—)’\

J‘\ Clp - Luh .,{ [4 __,q__,,f

CoLLL—tn o f  Atin

A

j»u.r‘n




Tel.: GROSVENOR 4060 UNITED NATIONS WAR CRIMES COMMISSION

Ext. 2956-

LANSDOWNE HOUSE,
BERKELEY SQUARE.
LONDON,

2nd March, 1948
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I may see you at the Club but I do want you
to help to advertise the Law Reports of War Crimes Trials.
A good deal depends on our selling, as far as possible,
enough copies to pay for the printing and publishing.

T have not seen in the LYR any notice of these valuable
productions, Two have now been published, two more are
on the point of publication and we expect to do a fifth
by the end of the month when this Commission is down to
be wound up, but we also hope that we can manage the
difficulties of finance and other matters to go on for the
rest of the year and bring oui about twenty volumes.
T wish you would notice them in the next mmber of the
IQR and o anything you can (7 legal circles to get

I

people to buy them. /‘}
)/
s A

I

Professor A. Goo ll°<. E -
£ A, Goodhart, -[B_E_ ; D_L.i L2 d

University College,
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& enboldened we to sdd few words

an s—vepd Dugic qusation o

principle SRR Soe

l-Au-.L;."JI.ILE o
~—tnees letbess, 1 0o not nére desire to deal with the political or

practical  issues waich s

ire aiscussed, but only withn tne defenge of superior
oreers wnicn lies et the root of the whnole m

(_IJ-F*-"'-WH-,"__L__J,.&L_.L-«J-—HJ_. i u-'.i.-;_u..-.e.--'.-'_..‘\,e' Wer crimes.

A ihed rrined ol
b o + Prlag

1 wag in faet the Cheirmsn of the Unites Nstions sar Crimes

sounission for several ysears nng I was responsicle for a
L leg l‘;qu. L SR 8

v
Hi;-—-.:-_-;.-‘ of the CommisTion anc alio for s se
N

importsat trisls thet wers hel I, excluding for siecial ressons tne grest

trial at suresterg.

irsl standerd of

1 thing I &

view [rojounded by seus E)

liect that tne ples of

entitled to 387

eeRrgsLondants

e i 110 P I S T 7 v v e PO

3 3 STTited,, it would be Tatsl to the whole
P W, Ras £l

practicnl eftficacy OF wep 0 pd e e e et~ 1 i ent'orcement. of

D5 rmas

tguingt the laws of wer, E, Liie a3 hn




There

superior orders &na ‘j ,fore could not be held responsible.
j

was throughout & cogstant associated pyramid of criminaljty from the

subordinate ranks right up to the Fuhrer and his immedigte entoursge.

It would be very dg¢ubtiul whether, if the ruhrer had survived, he would

have been indicted &nd punished send on thet footing thfis incredible mass

of villainy and crime would csrry with it an immunityl That, in my

judgement, is obfiously opposed to the whole course pf law both in

civil matters agd in military matters. It is grosply contrary to the

grest scheme off International

queations. i

it
1 have been a little puzzled how efy—other view could he

of law on tnes

The coniusion seems to have arisen from the

un_ort%n.ate error contained in Wthe%mal# of wilitary Law which

~ iz

watd issued Seura hp_f‘m-u +ha itiress-of the Graat

\

e
yaa stated
"

that the defence of superior orders would csrry with it e immunity ed-
thowePisApady  Ghen the Internationsl der Urimes Jouuuisa"o*lM

AV J;
W wakdconfronted with this state.snt mdbise

like the other legal
|

military Law. The true rule of lawgAl E§ t ad

now, 1 think, universally recognised in responsible legal circles, is

Yok

that & nOlGlEI’ is only bound to obey lawful orders, with the effecti—thet
l ?

- WMQZHMQ -

far a3 been w3 'Ln_tan in 'nv-:un:r\ Py =

rule of

EQvE: TIENOET

elhereeter as 8 WAL Criue., I"ni»gu:lcrul principle hss been recognised not

only in the civilisn law of England but in that af—mrisessunsl—esualoisg

in g it bl fVthe Britigh Uommon‘ﬂealth]&m of the United
states of .-'-_uerica\ ﬂild’%fl'ﬂctiu!llljf u.llhcj.\riliued nations. The ecivilian

[
law of Enplsnd is ewbeemely clescespd precise on this point.  From early
days such & defence as a plea that the act was done under the special order

of' thne 5Dvcreigdn was not admitted as a pood plea ]ami 50 it has always been

clear snd it has been mush discfissed in the ouestion of solfiiers firing

on the people. Dicey says f @n officer orders his solgiers in & tiue

there to shoot without tria

of politiesl conilict ihen an 4 popular

leader spainst whome no crime has been proved and who is guspect of

treasonsble designs, ia suchfa case there is conceivably !10 doubt that

the soldiers .who obes, no less than tne officer who ves the order,

. sores S it :
are guilty of murder and lll-ble to be hanged for it wner} in

; " all 4 =
due courae of law. In .:u?!h an extreme inastance as thig the duty of

thne soldiers is, even at the risk of their iz to

obey the law of the land. rrofessor Licy nuotes a long passage from that

grest suthority on English Uriminal Law, the late wr. Justice Steven, which

way be summed up

in & verl inadequate quotation, as fol Gwa)



"The only line thajpresent 0 my mind is #ffat 'm soldier ahould

te protected by oraers f which he might' ressonably believe his

officer to have pood frounds".

Anc more pegently the rule [aa Deen ssteblishedsad—wes—spplics 3.:1 all the
Lsp ] 2}
wer trials in the two world \wrshthnt & ples of superior orders is not

in itself & defence if tue order was msnifestly contrsry to the lawe or

customs of war and hu:;i.l;ni‘tjwin'ﬂ £oCouRe-his—parnt position

ST CETC e S—a it SuRe eyt e —e et ad i due o P Oroimerrs—

fa sn

-rican judge in one of' the cases that were tried at uuremhuig-, after the

L
great Nuremburg Trial, -.az-.ixi,'ﬁh.-.- obscience of a aoldier is not an sutomaton.

A soldier is & reasoning agents....

4 subordinate is bound only to obey lawful orders
AL
of his superior. I should be ashamed to tase up time in explaining this

Prub-ositiotl_%ﬁm%“ill only observe that &% ‘ k
3 g beerd eugn 4

Lerusn egupcintion of & coincd Por instance, ths

German Supreme Gourt in 1921 in s case known ms the Llandovery Cnstle,ssid-

I n 2 [y - "
ging to whisn the superior's ordery AX ot \um—no

£ > o i .-
free the sccused from puilt,.. _— 4
E ..yf\'._.‘..,._._‘

AnQun to Be ecadnet the Tnw,  with say s eeae where—S—submarine, hsviap—some—
6102 pited—srip;—WETIL O t0 10I10W =TE-—SIifk by pun TIF e —ITwiriek—tis

JBUrsee—sndpELYENTS were and Towhed ther o ples of snpecior arders

Goebels, no doubt for his own

purpose &t the wowent, in en article published in the Gerusn iress on 25 higy

1744, suid, "no dnterns nal Law of wurfere ig in eyiste

which provides

thst «hg soldier who huas committed & mean crime \:anﬂby pleading

Ao T ss nis defence thet he followed the commands of his superiors.

This holds particulsarly true if these cou

nds are contrary to all humang
"
ethica and opposed to tne well—established international usage of warfare.
If, aa 1 say, the fact that the kenusl of Wilitary Law
in its uncorrected form did state that obedience to superior orders was

, the .anual was completely wrong. —kell—Fmoy—

the canusl before—it—wes smenoes—a-April 1044%  pfrhaps the critics msy be

& defence to a charg

Uourt, though/rejected as an absolute defence the ples of supsrior orders,
a
mey 8till take into account the defence of/sybordinate who is faced with

an unlawiul order. Every considerstion muét be given to his defence.

1 do not know exectly, norf is it today materisl to consider
how the erronecus parsgraph no. 443 of Ane British lenusl of wilitary Law
ever got into the .smuusl. A consensys has been practically universallf
in condesning it in thast form as contfrsry to International Law and the

rules of Law. 1 neea not refer to fthe clear statement of the true rule

he
in toe Jjudgewent of the Tribunal indlurembery case. The curious reader

shoula refer to tne fs it of the Court snd he may well do well

to considey if he nes tiwe, the 4rpuments delivered for the prosecution by,

nuong others, Jir Hurtley Shawerpss, then Attorney General, and sir David

nd Justice Robert Jsckson of the United

kaxwell ¥yfe who was with I

ostates dupreme Court who waa &fllowed to sppesr for the prosecution aa the

lesder of tne United otates afivocates. It 1s, 1 think, sufficiently clear
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DUKLZY HOUSE,
LUTBAGE,

Nr. HARLBCROUGH.

Jdan. 17th,

Dear Professor,

I received the copies of your work on the life of
Robin; it must have meant a lot of research for you. I%
gave me tremendous pleasure %o read ns I remember many
of the cases after 1928, most of the commercizl czzes
were quite beyond me but terribly interasting to listen
to.

What a wonde‘%ul life he had.

Thank you so much,

Yours very sincerely,

Harjorie VWright
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4,PAPER BUILDINGS,
TEMPLE, E.C. 4.

“

Jus guaesitum tertio.

&

I am not surprised fhat you thought the
"econstructive' part of our report somewhat tame., But
Mr.Justice Goddard (who compiled the first draft of
it in advance of any real discussion) took rather
strongly the line that no substantisl injustice arises
today from the absence of a jus quaesitum tertio;
and that although our business is Law reform, the need
for particular reforms must be made out, and was not

in his view made out in the present case. I had

started from a different assumption, but he rathg%

converted me at the time to his view that our Léw
achieves through a patchwork of devicesfvery much the
same result that Scottish Law achieves by a uniform
rule; et ell events it was clear that he had made up
his mind, and that short of writing a dissenting

report (which I should have thought a presumptuous

Lle

4,PAPER BUILDINGS,
TEMPLE, E.C.4.

Continuation page.l.

thing to do in face of his far greater experience)
there was no means of expressing any lingering doubts
I entertained, I therefore concurred in the report,
though my own prejudice was and remains in favour of
a single rule, even whe; g similar result can be
obtained by a farrago of makeshifts: and I am not
gquite so convinced even now as he is, that the farrago
does achieve similar resultis.

I cannot go back on our report in his absence,
but after reading all the material sbout jus
gquaesitum tertio, I feel strongly that if the
Committee a3 a whole think a case for reform has been
made out, the prineiples of thexSccttish.law should be
adopted - preferably in the form in which they are
gummarised or adapted at the end of Lawson's memoran-
dum, in hig\Rough Draft 1.. Would it be a possible
pourse to circulate (1) our report (2) Lawson's
Memorandum including his Rough Drafts 1 and 2 to the

Committee together for discussion ? The Committee

x The American third party beneflciary rules seem far
too complex, however igtcresting.
L




4,PAPER BUILDINGS, FOREIGN OFFICE. S.V.1.

TEMELE EC.4. September Tth, 1939,

Continuation Page 2,

could then decide, if so minded, that its report to the

Lord Chancellor should consist of (1) and (2) dove-

tailed together: viz (a) of a analysis of the existing
My dear Wright,

devices - trust, assiegnment statutor rovisions ete - S s ¥
’ g ’ ¥ P Many thanks for your letter of the 5th about Goodhart.

which enable a tertius in effect to claim benefits : "
received your first lettes I have had one from

Sinece I
intended for him (b) of an intimation that the . i e,

Goodhart offering his services if he could be of use,
Committee as a whole think these devices serve the . i

and I have told him that I have gladly noted his offer
urpose inadegusatel and sihould be replaced or v
rere & i P - anc have also informed the Procurator—General. Your

supplemented by a uniform rule or set of rules; and of ¢ 3 ; 5
LR f ! nresent letber suggests, however, that he might perhaps

exposition of the rules proposed taken from Rou h . o
T ! prop aken from g be of considerable assistance to our Foreign Publicity

Draft N . . .
: - 4 Department, and I am accordingly sending extracts from

your two letters to Lord Perth and suggesting that he

should consider this possibility.

The HRipght Hc
Lord Viri




LORD WRIGHT

"The Times", June 29th 1964,

Lord Vright P.C., G.C.ll.G., died on Saturday, June
27th 1964. He was 94.

Robert Alderson Wright's career owed nothing either to
birth or to fortune. He was the son of John Wright, Marine
Superintendent of South Shields, so that he may be said to
have inherited his interest in shipping. He was born on

October 15th 1869, He gradusted in 1896 with a First Class

(g4
in the Classical Tripoa.xa?h was called to the Bar by the

Inner Temple in 1900 in his 32nd year. It is not alweys
realised that those who are called to the Bar at what might
be described as a mature age often prove unusually successful.

He was a pupil of lir. (afterwards Lord Justice) Serutton,
also a Trinity man, who had perhaps the largest commnercial
practice. The Commercial Court at that time was at the
height of its great reputation. Although the 1914=18 war
brought a decline in the ordinary mercantile business of the
courts, the Prize Court was particularly busy. Hovel prob-
lems concerning impossibility of performance in the law of
contract and qusstioné concerning the causation in admiralty
and in fort were of particular importance. He was frequently
briefed before the House of Lords end the Judicizl Committee
Of the Privy Council. "The Times" said : "Though he had

1=

an atiractive vein of dry humor, his advocacy, like that
of several of his contemporaries in commercial practice,
was lugubrious rather than brisk." Later in life, he
enjoyed delivering speeches, but his delivery made it
difficult for his audiences to hear all that he said.

In May 1925 he was nominated by Lord Cave L.C. %o
succeed Lush J., who had resigned. He made an excellent
Judge and showed more patlence than had been expected,
Later in 1life he became more talkative.

He presided a2t the triasl of two remarkable cases.

The first was Banco do Portugal v. Waterlow & Sons Lid.

The defendants, the well-known printers, were fraudulently
induced to print a large number of Portuguese notes, in
the belief that the Bank of Portugal had given authority.
It was only after more than £500,000 worth of notes had
bezn put into eciroulation in Portugal that the fraud was
discovered. The main point at issue in the case was
whether the Bank of Portugsl had suffered any loss by the
circulation of the notes. Lord Wright gave judgment for
the Bank for £569,421, The Court of Appeal in 1931
reversed his judgment, but in 1852 the House of Lords
restored it by a mejority of 3 to 2. The resuli of the
case gave rise to a similar division of opinion in finan-

cial and in economic circles.

2 -




In July 1931 he presided at the trial at the Central
Criminal Court of Lord Kylsant, who was charged with issuing
a false prospectus in regard to the shares of the Royal
ilail Steam Packet Company. The false statement in the
prospectus was that the Company had pzid certzin dividends
in previous years, but no notice was gziven thz=t the source
of these dividends no longer existed. Lord Kylsant
appealed to the Court of Criminal Appeal, but his convietion
was affirmed in & judgment delivered by
which is reported in

In April 1932 Lord Dunedin resigned as = Lord of
Appeal and Wright succeeded hin. The appointment was
welcomed by the Bar, although some surprise was expressed
that Lord Justice Serutton in the Court of Appeal had been
pasased over.

Three years later, in 1935, Lord Hanworth resigned the
Mastership of the Rolls. There weas souma difficulty in
filling this very onerous post, so Wright wes invited 4o
take it, on the understanding that when e vacancy =rose
among the Lords of Appeal he would be free to resume his
former office. He did so two ysars later in April 1937

when resigned. He was succeeded by

T

Wiright's judgments in the Court of Appeal met with
universal approval, but he had found 211 the administrative
Wwork = strain on his not very robust constitution, During
the next ten yeears, until his resignation in 1947, he
delivered a large number of important Judgments, both in
the House of Lords and in the Judicial Committee. Among

these ware the following :

During the war, Wright was particularly concerned
Vo

with questions eoncerning the guilt of fhe Nazi leaders.
In february 1945 he was elected Chairman of the United
Nations War Crimes Commission. The function of this
Commission was to collect some of the material on which
the charges subsequently presented at +he trials at
Nuremberg were based. It vas generally agreed that the
work of the Furemberg Tribunel was greatly faeilitated by
the care and speed with which the Commission had performed
their duties. For these services, he was made & G.C. 0. G
in 1948,

0f less popular interest, but of greater practical
importence, was the work that Wright did as Chairman of

the Law Hevision Committee which had been created by Lord

-4 -




office until

i Cs 1In . ile held

3

. The Committee issued reports durling

this period; all of them were used &s = basis for parlis-

he

was

mentary legislaetion, although the 6th report concerning the

statute of FPrauds arnd the disputed ouestion concerning snees before he

conaideration in contreets was only pertly enazcted.

ire "BA1S Oct. 1869;

Virigh%t never forgot his interest ln acaodemic lew.

+r

¥i Prinity

privat

He wrote & nt f velumble articles whi ‘@ lat : o X . . e
He wrote & number of valuable articles which were later iarine Superintendent of South Shields,

collected in his book entitled son chtained } firat knowledge

In 1940 Vright was elected a Fellow of the DBritish

was to orove so useful 8o him later in his

Acadeny. in he was made an Hon. allow of

Trinity College, Cambridge, and in he became

sailing,

Deputy High Steward of Cambridge University. of

he had not been strong as a

sport. He once rens

Wright had been an enthusiastic mountnrnineer when young.

child and that he spen his time resding =%t home; this

Later he became a keer horsemsn.

and his belief in the

eins his

1ce 0f exXercise. he never nlayed

and 2 member of the

was “--'.-_' a young

}

thusiastic horseman

vine Club.

particularly

Q0. He w

na

had married in 19

#. J. Bullows of Sutfon Coldfield,

art horsewomen in Zngland.
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in the Sscond World r therse

The Commercial Court




bed by Lo Cave C. to be a judge
Justice, King's Bench Di ion, in
Justice LJBQ{ who had.resigned. At the
capaclty to marshal
manner, to concentrate
the establishment of his
strength when he became a
had had virtuzlly no experience
osroved to be outstanding
the
in 1931. Kylsant, who had be
M
iaff)?éaﬁwuhgz* ompany, signed a
prospectus relating to the issue of certain securities.
It stated that "during the past ten years the average annual
balance available has been st ici to pay the interest on
the present issue more than five tiues overgl! This statement

was literally frue, but Kylsant knew that other facts which

altered the picture were being deliberately suppressed.
)

the jury, lir. Justice Wright emphasized that

truth is no better than a downright falsehood.
o

convicted, h nealed to the Court of Crimi-

conviction, quoting at length

from <he Juﬁge' the jury ( Rex v. Lord {yl'ant)
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filae comes the importance of Lord Wrishi's contwibution ROBERT ALDERSON WRIGHT, later Lord Wright of
I e S Durley, was always more interested in other people and
' in the things that they did than he was in himself or in his own
received many honours n 1940 he was elected ! rcmarkable_career. As a result, there are few records of his early
2 : = life; in Wao's Wio, the only references before he took his
B.A. degree at Cambridge in 1896 are ‘b, 15 Oct. 186g; 5. of
John Wright, South Shields; Educ, privately; Trinity Collége,
Cambridge’. His father had been Marine Superintendent of
South Shields, so that it was from him that his son obtained his
first knowledge of ships which was (o prove so useful to him later
in his legal career. Strange to say, he never seemed to take any
interest in sailing, although he was interested in other forms of
sport. He once remarked that he had not been strong as a child
and that he spent most of his time reading at I13m_c; this prob-
ably explains his passion for books and his belief in the im-
portance of exercisc. Although he never played any games, he
Was, as a young man, a keen mountaineer and a member of the
Alpine Club. Later in life he became an enthusiastic horseman
and continued to ride until he was over ninety. He was particu-
larly proud of the fact that his wife, whom he had married in
1928, Margery Avis, daughter of F, J. Bullows of Sutton Cold-

field, was one of the most expert horsewomen in England,
Wright matriculated at Trinity College, Cambridge, in 1893,
at the age of twenty-four, which is considerably older than is
true of the normal undergraduate. He read Classics and was
placed in the First Division of the First Class Part I of the
Classical Tripos in 1895, He was placed in the First Class (un-
divided) of Part IT of the Classical Tripos in 1896; the section
which he took was that on philosophy, which stood him in such
good stead later in life. He was elected to a Prize Fellowship
in 1899 on a dissertation concerning a philosophical subject:
according to the recollection of an old friend it was concerned

with the philosophy of Lotze,

A Fellowship at Trinity in those days entitled the winner to
a stipend of about £200 a year for fiwe years without any
obligations. This income, supplemented by part-time law
teaching, cnabled him to go to the Bar and maintain himself

v
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FC 159
.cl_l PROCEEDINGS OF THE BRITISH ACADEMY
while waiting for work. He was called to the Bar by the Tnner
Temple in 1goo when he was thirty-two. This is an illustration
of the interesting fact that those w ho are called at what might
be described as a niature age often prove unusually successful,
as did, for example, Viscount Hailsham and Sir Patrick Hasting

Wright was a pupil in the chambers of Mr. (afierwards Lord
Justice) Scrutton, who was also a Trinity man. At that time he
shared the leadership of the Commercial Bar with John Andrew
Hamilton, later Viscount Sumner. The Commercial Court
had been founded in 1895 when 1t became clear that difficult
problems arising in the business world were not being adequately
dealt with by some of the common law judges, Moreover, a
common law jury might not be able 1o understand the com-
mercial problems. Scrutton had a remarkable ‘stable’ of pupils;
in addition to Wright, they included Lord Atkin and Lord
Justice Mackinnon. Work was very slow in coming to Wright,
and at one time he very nearly abandoned practice for whole-
time law teaching. When work came, it came with a rush; he
informed a friend that his fees rose from [300 in one year o
£3,000 in the next,

When the First World War began in 1914 there was, as was
natural, a decline in the ordinary business of the courts, but the
Prize Court, as was inevitable, made up for this. The problems
of Prize Law were of the greatest importance at that time because
the strict enforcement of the blockade against Gcramm}-‘ and her
allies was an essential part of the war strategy by which the
Allies hoped to win the war, It is of interest o note that in the
Second World War there was on ly a single important prize case.
The Commercial Court also had to deal with the various novel
problems concerning impossibility of performance under the
law of contract, OF equal interest were a number of cases con-
cerning the nature of causation, e.g. whether the destruction of
a ship had been caused by a war risk. It was in these that
Wright was pre-eminent, for his training as a classical scholar
and his interest in philosophy enabled him w0 deal with these
difficult philosophical questions with  unusual clarity and
thoroughness. It was particularly in the House of Lords and in
the Judicial Committee of the Privy. Gouncil that he shone.
Perhaps ‘shone’ is not the right word, becauseas The Times said
in its obituary notice 129 June 1g964): “Though he had an
attractive vein of dry humour, his advoc wy like that of several
of his contemporarics in commercial practice was lugubrious
rather than brisk,” Thus, it is said that after addressing the
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House of Lords for several days in a case arising out of the
destruction of Smyrna in 1922, he concluded in a hesitant
manner by saying: ‘and then there is a claim in regard to a
piano, but I will not go into that.” In 1917 Wright took silk and
soon became the undisputed leader of the Commercial Bar.

In 1925 he was nominated by Lord Cave L.C. to be a judge
of the High Court of Justice, King’s Bench Division, in succession
to Mr. Justice Lush who had resigned. At tiw‘ H;:rl Wright's
strength had lain in his capacity to marshal his facts in a clear
and orderly manner, and 1o concentrate on those which were
essential lo the establishment of his case. This gave him par-
ticular strength when he became a trial judge. Although he had
had virtually no experience in the criminal courts, he proved to
be an outstanding criminal Judge. His most famous criminal
case was the trial of Lord Kylsant in 1931, Kylsant, who had
been the Chairman of the Royal Mail Steam Packet Company,
s'gned a prospectus relating to the issue of certain securities. It
stated that‘during the past ten years the average annual balance
available has been sufficient 1o pay the interest on the present
issue more than five times over’, This statement was literally
true, but Kylsant knew that other facts, which entirely altered
the picture, were being deliberately suppressed. In his charge
to the jury, Mr. Justice Wrighi emphasized that sometimes half
a truth is no better than a downright falsehood. When Kylsant
was convicted, he appealed to the Court of Criminal Appeal,
but it affirmed his conviction, quoting at length from the
Judge’s summing up to the jury (Rex v. Lord isant, [1932]
1 K.B. g42).

Perhaps the most difficult case that came before Wright as
a judge of first instance was the famous Banco de Portugal v.
Waterlow Sons Ltd., which proved to be as interesting and
difficult for the cconomists as it was for the lawyers. The
defendants, who were the well-known printers of bank-notes,
were employed by the plaintiff bank to print a new issue of
their notes. Thereafter the defendants delivered more than

00,000 of these notes to a group of conspirators who were
able to put them into circulation in Portugal. There was little
question that the printers had been guilty of negligence in
acting without due care on the fraudulent instructions of the
conspirators, but the great difficulty of the case lay in determin-
ing the measure of the damages that the bank had suffered. On
the one hand, it was argued that as there was no limit on the
number of aiotes that the bank could issue, it followed that it had
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sulfered nothing more than nominal dar wges by the issue of

these notes. On the other hand, it was claimed for the | ik that
it was entitled {o recover the full face value of the notes, which
amounted to £ 560q, Mr. Justice Wright gave judgement for
the plaintiffs. s reversed in the Court of Appeal, but was
restored by the House of Lords, [ g32] A.C. . by a majority
of three to twao.

The third outstanding case which Wr ght J. tried was Befl v.
Lever Brothers Ltd. When Bell retired from the chairmanship
of the Niger Company, which was controlled by Lever Brothers,

they agreed to pay him £30,000 as compensation for the loss of

his office. Thereafter they discovered that he had entered into
secret specalations in cocon which would have entitled them to
dismiss him from office without any payment being made.
Wright J. held that the contract had been void, as it was based
on a mutual mistake of fact affecting a fundamental assunmption
as the basis on which the agreement had been made, and ordered
that the moneys paid thereunder should be repaid by Bell. His
Jjudgement was affirmed in the Court of Appeal, but was later
reversed in the House of Lords, [1932] A.C. 161, by three to two.
He remained unrepentant concerning that case, and maiy
academic writers, both here and in the United Stales, have
agreed with him. To allow-a person to retain £30,000 in these
circumstances seems to show an inelastic application of the
concept of mistake,

In roz2 Wright was created a Lord of Appeal in Ordinary,

the Court of Appeal. Some people thought that
ice Scrutton ought to have been promoted, but his age
prevented this, he being at that time SeVenty-six.

Wright then began a career of fifieen years in the appellate
courts which must have been one of the most successful in the
whole of English legal history, It has always been the boast of
the common law that it is founded on practical reason and sound
commonsense. It was these characteristics which particularly
distinguished the work of Lord Wright. He fought against
subtle distinctions, unnecessary fictions, and historical survivals
which are a hindrance to the proper development of the law.
In the interpretation of statutes, of wills, and of contracts he
always sought to avoid reaching a result which was incon-
venient or apparently irrational. It might be said that he was the
personification of the reasonable man. He was particularly
interested in the law relating to dam: which has suffered
more than any other branch of the law from over-subtlety and
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misleading metaphors. He gave it a new start by his practical
interpretation. Typical of his approach was his statement, in
Liesbosch Dredger v. 5.8, Edison, [ 1933] A.C. 449, 460, that ‘in the
varied web of affairs, the law must abstract some CONSequences
as relevant, not perhaps on grounds of pure logie, but simply
lor practical reasons’. .

In 1935 Lord Hanworth resigned as Master of the Rolls, i.e.
President of the Court of Appeal. It was difficult at that time
[or the Government to find a suitable successor, so that Wright
was persuaded to accept the office on the condition lh_;ii he
would return to the House of Lords as soon as possible. He found
the work onerous, but the two years during which he presided
in the Court of Appeal were particularly valuable. A r’il]ﬂl?t[in]l
[rom his judgement in Berg v. Sadler & Moore, |1=;_i_ﬁ]j_] 2 K.B.
158, 162, may be of interest as an illu.\alruliuzl rEE‘ his styl
point at issue in the case involved the maxim Ex turp
oritur actio. Concerning this he said: “This, though veil i
dignity of learned language, is a statement of a principle of
great importance; but like most maxims it is much too vague
and much too general to admit of application withouga careful
consideration of the circumstances and of the various definite

which have been laid down by the authorities.’

1937 Lord Wright returned to the House of Lords, (‘_t_n_dh
Sir Wilfred Greene succeeded him as Master of the Rolls. His
enthusiasm for the law remained unabated and many of his
judgements have become leadi withorities, Pn‘rl'ulps the most
-irltt'n’.‘;ting was in Bourhill v. Young, [1943] A.C. g2, the famous
‘shock” case in which he rejected what has been called the area
of physical danger test, viz. a person who suffers from a mental
shock can only recover damages if at the time of the shock he
was so close to the scene of the accident that he was in physical
danger. Here again, Lord Wright applied a rule of common-
sense when he suggested that the practical question was whether
the defendants should have foreseen that the plaintiff might
have received such a shock by becoming aware of such an
accident, and that they should have guarded against it.

[Lis impossible 1o deal here in any detail with the many out-
standing judgements that he delivered. As was natural, ]I]H‘
pronouncements on commercial and shipping law were of
peculiar importance. Reference may pm‘lmp_s be made to I_.r.'.zr::r'r{
Brothers Co, Ltd. v. Midland Bank Lid., [1933] A.C. 289, in
which the conscquences which followed on the di.~.ml1:til‘m.|‘ri“
the Moscow Bank were in issue, and Bank of Baroda v. Punjab
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National Bank, [1944] A.C. 176, in which he discussed the certi-
fication of a cheque. But it is true to say that there was hardly
a single branch of the law in which he was not an expert and to
which he did not make a valuable contribution.

Some critics suggested that his judgements tended to be more
like chapters from a textbook than a decision in a particular
case, because he placed so much emphasis on the history of the
law and on some of its vagaries. Tt was however, usually the
busy practitioner who advanced this criticism rather than those
who were concerned with law as a science. Wright realized that
as a member of the House of Lords and ol the Judicial Committee
of the Privy Council it was his duty to see that the decisions of
these Courts should not only reach a proper conclusion, but
should also establish as far as possible general principles that
could be followed in future cases. It was for this reason that his
Judgements were regarded with such great respect by the Courts
both in the United States and in the Dominions, and were cited
on a great number of instances in their own decisions.

Lord Wright's other contributions to the development of the
law rank sccond only to hi judgements. Collected in part in
his Legal Essays and Addres. (1939) or published in the Law
Quarterly Re he played a notable role as an expounder and

fEritic of the i-atempto-place thedaw—of quasicontraet,
| better—knowr—inr—the—Lnited the—doetrine—ofunjust

enrichment_on & rational | the fetion of an

RSBy —Fejectng
o traet—ishnewnte-all lemal students. In this field he
proved in large part to be successful, although the House of
Lords has insisted @n following its own precedent in Sinelair v.
Brougham, [1914] AT, 3¢8. Tt is also probable that his criticism
of the self-imposed rule that the House of Lords is absolutely
bound by its own judgements will bear fruit in the near future.
|In no other countries do the highest courts place themselves in
|such a strait-jacket.
| Wright never forgot that he had been a part-time law teacher
Hfor a number of years, with the result that there has probably

1 -

been no other English judge who has done so much to encourage
the study of law [rom the scholarly tandpoint as he did. His
(address entitled The Study of Law (1938), 54 L.Q.R. 185-200,
{explained the abscnce in this country of a systematic and scien-
tific study of law which Sir Frederick Pollock, whom he greatly
ladmired, had deplored. Remembering his classical upbringing,
he said: ‘What need then, it may be asked, is there for the
scientific and systematic study of law? Is it still not enough to
/o sundasen o alfishbod Lo Jleco dhe Lo o gl towleel,
| whacke ta hank o sohoalt do Rsese sin bha M iid lalan,
wn E,-f%w,.f Lo fa duvoise . &hﬁm«.&. on Lig Loas of reallidio
\ireliod of s te fielioe of ou wonfobind sseliacl,
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proceed from case to case, like the ancient Mediterranean
mariners, hugging the coast from point to point and avoiding
the dangers of the open sea of system and science? Why con-
taminate unenlightened L'i’_’r]l'lﬂ}()l]—"_:il‘.!lh'{‘. or rule of thumb by
principle or system?’ He answered these questions with a firm
negative. He pointed out that in one sense the systema study
of English law was impossible because although its growth had
been determined in part by logic, it had also in part been based
on convenience, on artificial or procedural requirements, and in
part on power, accident, and on the survival of primitive habits
of mind, while on the other hand he held that all this made it
the more necessary to apply the scientific method so that
anomalies could the better be eliminated when they had been

unmasked. He then proceeded to give a brief illustration of

legal rules that were out of date. Some of these have been
eliminated since then by what he termed strong and liberal-
minded judges who succeeded in distinguishing the present
cases [rom those that had been decided in the past. Some of the
anomalies have been eliminated by statutory reform.
Legislative law reform owes more to Wright than has ever
been fully recognized. When Lord Sankey, the Lord Chancellor,
appointed the Law Revision Committee in 1934 Lord Hanworth
was its first chairman, but after a few months Lord Wright
succeeded him. Tt was in large part due to his enthusiasm and
energy that the committee issued cight Reports in the next five
years, seven of which have been enacted by Parliament with
only slight alterations. Only one of the Reports encountered
strong opposition which side-tracked it until its provisions could
be further debated. This was the Sixth Report, published in

1057, which recommended the abolition of the Statute of

Frauds, except in regard to real property, and various alterations
in the law relating to the necessity for consideration in contracts.
Some of these recommendations, especially the one concerning
the Statute of Frauds, have been given statutory effect in recent
years, but a number of the technical rules concerning considera-

tion still remain, so as to cause occasional injustice. It is of

interest that the new Law Commis ion, created in 1g65, has
announced in its first Report that it will devote further study to
these matters.

[t was Wright's experience in the Prize Court during the

World War which, he said, first made him aware of

the ruthless manner in which the Ge bftins treated  their | 1%
enemies. He was, thercfore, willing, in spite of his many legal S
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commitments, to become in 1g44 the Australian Representative
on the United Nations War Crimes Commission, and to accept
the chairmanship in 1945. The importance of the work done by
this Commission has not been generally realized. Tt collected most
ol the material on which the charges therealter presented at the
trials at Nuremberg were based, and that Tribunal subsequently
acknowledged how greatly its work had been facilitated by the
care with which the Commission had performed its duties. In
s]l te of his age Lord Wright visited some of the worst of the
prison camps in Germany as soon as the ILL‘;ltLI:]!L'; had stopped.
I'or these service s he was awarded a G.C.M.G. in 1948,

Arising out of his work as Chairman of the War Crimes

on, Lord Wright wrote an article entitled War Crimes

Under International Law (1946, 62 Law Quarterly Review 4o)
which was one of the most important contributions ever made
to that difficult subject. Tt explained the grounds on which the
Governments of the United Kingdom, the United States, the
French Re [Jubl]c and the Union of Soviet Socialist Re pul)l]u
established a Tribunal for the trial and punishs nent :)I Lhr‘ nm]m
war criminals of the European Axis countrie
of the Tribunal covered the following crimes: |
peace Le. planning and waging a war of aggression;;
crimes, Le. violations of the laws and customs of war: crimes
igainst humanity, in particular murder, enslavement, and
torture In the establishment of this Tribunal and in determin-
ing its jurisdiction, Lord Wright and Justice Robert M. Jackson
of the United States Supulm Court played a major part.

In the introduction to his article \\!IL]H points out that the
nature, the sources, and the sanctions of International Law
differ radically from these of Municipal Law because the former
has no legislature or established Court, Thus “International Law
represents the imperfect endeavour to develop a body of rules
and principles which will go towards establishing a rule of law

mong the nations. . There may be such rules without
legislation, without' Courts and without executives to give cffect
to them.” To spe of past facto rules in this connexion is
meaningless for the rules are based on the recognition that they
arc part of ‘the instine sense of right and wrong possessed by
all decent men—and all civilized nations’. Tt is only in this way
that International Law can develop.

Similarly as there was no established Court
to creale an appre * Tribunal similar 10 the
Commission which had been established in the United States to

LORD WRIGHT 0g

try the German prisoners who had been charged with land ling
in the United “\LM:‘ r the purpose of spying and sabotage (cf.
Suboteurs, Fx p., Qui ) g19.U | Such a Court must he
fair, and it must mml‘url the trial on |> ciples of elementary
justice, but it need not be neutral, Otherwise it would never be
possible to try an enemy spy.

In regard to the jurisdiction of the Tribunal, Wrighi pointed
out that war crimes and crimes against humanity had long been
recognized as erimes by International Law. In convicting the
prisoners at Nuremberg under these charges no novel law was
being ereated so that it could not be argued that their convie-
[Eom were based on ex post facto law. In regard to the crimes

gainst peace it had become generally au[‘]uLuI n recent years
Ihdl a war of aggression was the worst crime that could be
committed for *it is the accumulated evil of the whole’.

Having dealt with these major points, Lord Wright then
replied to the arguments based on the defence of superior orders,
and the defence of the immunity of heads of state,

At the present time the future of International Law seems 1o
be a black one, but sooner or later it will be necessary for the
nations of the world to be governed by decent rules of conduct
if they are to survive. When that time comes the importance
of Lord Wright's contribution to International Law will be
recognized.

Wright received many honours, In 1940 he was elected a
Fellow of the British Academy. He was also elected an honorary
Fellow of Trinity College, Cambridge, and he held the office of
Deputy High Steward of Cambridge University.

A. L. GoopuarT
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___ Obituary
LORD WRIGHT

a1

FORMER LORD OF APPEAL

Lord Wright, PC., GCM.G., a
former Master of the Rolls and Lord of
Appezal, died on Saturday at his howe
near Marlborough. He was 94,

Robert Alderson Wright's career owed
nothing either to birth or to fortune. He
was the son of John
Wright, Marine *

Superintendent of

South Shidlds. Born

on .ober 15, 1869,

he was - educated

privately  and

Trinity College,

Cambridge; . and

graduated in 1896 |

with a first class in '
the Classical Tripos.
He was a Fellow of
Trinity from 18

1490,

Inner I’cmpie
1900, in  his  thirty- sn_(‘nd year.
Wright was a pupil of Mr. (afterwards
Lord Justice) Scrutton, then at the height of
his very large n.ommercln[ practice. From™
the close of the last century the Commer-
cial Court had begun to be the stepping-
stone to many promotiohs to'the Bench,
and, as the leaders passed upwards, first-
rate juniors in that branch had great oppor-
tunities for advancement. By 1917, the year
ich he took silk, Wright had achleved
position in the confidence of the
firms of commercial solicitors, While
1914-18 War brought a decline in the
ordinary mercantile business of the Courts,
the Pnze Court was a valuable source of
additional profit, and the end of the war
brought an nftem'uuh of litigation. From
that time onward ‘Wright was in_nearly
- every important commercial case before the
Courts, and was frequently briefed before
the House of Lords and the Judicial Com-
mittee of the Pvy Councll. Though he
Had an attractive vein of dry humour, his
advocacy, like that of several of his con
lemporaries in commercial practice, was
hugubrious rather than brisk.
. When in May, 1925, Mr. Justice Lush
resignec, Wright's o nation hy Lmd
Cave, then Lord C
VACANCY Was rece

Tent Judge, and showed more patience nn
the Bench than was expected from a some-
what jrritable manner, for w perhaps
overwork was responsible, occasionally dis
P]a)-ﬁd at the Bar, In his earlier days on
Bench he was a Judge of the silent type,
hul it was noticed that Jatterly in the House
of Lords and Privy Councll he developed
the habit of maintaining a running com-
mentary on the arguments of counsel
TWO NOTAELE TRIALS

As the commercial cases which he usually
tried wore not widely reported in the press,
his name was listhe known to the public,
Towards the close of his carcer as a Judge
of the King's Bench Dvision, however, it
el to hdm to preside over two of the most
remarkable cases of their dny-—-Banm da
Portugal v. Waterlow and Sons, Lt
the trial of Lord Kylant, 'ﬁw l ct
these arose out of & criminal conspiracy
of ' which ''Watetlows, the well-known
printers, were the innocent victims. They
were induced to print a’large number- of
notea in the behef that the Bank of Portugal
had given authority, and the notes were
put into circulation in Portgual The hear-
ing of the action before Wright occupied
21 days, at the end of 1930, and he gave

t for the bank for £569.421.  In
luh’ f931' he presided at the trial of Lord
Kylsant at the Central Criminal Court on
charges of pubMshing, as chairman of the
Royal Mnil Steam Patket Company, false
balance-sheets and a false prospectus, * On
the' first charge he was acq . but he was
convicted on the second and sentenced to 12

onths™ Wright's handling

Lru:ab: case greatly enhanced his

epulation as a Judge, and on |
the rcslinnun-u of Lord Dunedin as a Lard
nf Appeal, in April, 1932, he was singled
out at-pnce among about three Jud
likely to be promoted.
wai entirely justified, and
the House of Lotds,and Privy Council ha:!
never been stronget In legal talent his
sefice added even greater strengthr to 2
Courts, His legal path had lain among the
type of litigation which comes before the
final tribunaks, and at the Privy Council his
fine mind soon,made itself master of the
intricacies of Indian litigation.

In 1935 an unusual break occurred in
Wright's mrj:cm career, Lord Hanworth,
shortly before his death, had resigned the
Mastership of the Rolls in October, and at
the time the Government was in some
difficulty in_filling the post satisfactorily.
Wright was invited to take it on the under
standing that, on the first vacancy a
among the Lords of Appeal, he would b
at liberty f r office, The
V ts Appanages.

ho was neither ;aung nor very |
robust When he assumed it, was understood
to feel the st was somewhat
annoyed that the resignation of one of the
Lords of Appeal was delayed beyond its
expected Ume. However, in A 1937, a
vacancy occurred, and Wright, to his great
satisfaction, resumed his former duties as
rd of Appeal which he carried out until
3 resignation in 1947
WAR CRIMES COMMISSION
In February, . he was elected chair-
man of the United Nations War Crimes
Commission. The object of this commis-
sion was the collection of material on
which the charges subsequently investigated
at the trials ot Nuremberg were based,
During their inquirics the members of the
ion visited Germany and inspected
mps where the worst crimes had been
perpetrated. Later, at the invitation
the Australind Government, Lord
went by alr to Japan to attend the 1
of the war criminals there. He also visiled
Washingtan for consultation with the
American authoriti It was generally
agreed that the work the MNuremberg
Tribunal was greatly facilitated by the care
and speed with which the commission had
erformed their dul:es For these services
¢ was made a G.CM.G. in 19
He was made a_Bencher of his Inn in
1923, and elected Treasurer in 1946. For
a time Wright was cheirman .of the com-
mmee cnm.erned with law revision, a topic
much under discussion at the present time,
igh Steward of
conferred on
L] altu d:d

In his younger days Wright had been a
mountaineer and was o member of the
Alpine Ciub, He was also a keen horse-
man, a taste shared by the lady whom he
married in 1928, Margery Awis, daughter
of F. J. Bulows, of Sutton Coldfield.
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June 10th 1926,

Pg e A fort T

Thank you for your letter of April 26th,
referring to my speech on the position of the Prime Minister.

I have not been able to answer before because of pre-occupation
about the General gtrike, and its consequences.

I think it is quite possible that I may
manage an article on the subject for the October number of the
Law Quarterly, but I should have to put the thing together
during August. If you will keep me up to scratch about. this
I will do my best, for I may say that my speech has attrmcted
some attention in high quarters, and I think the subject calls

for new treatgment in view of recent events and developments.

Youre sincerely,

Joe o

Iy
i “~“‘f::a
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27th Dec.,
1940,

It was most kind of you to re-"
member me so pleasantly this Christ-—

mastide, and I am looking forward to
reading your two booklets with both

interest and profit. Owing to the

erratic war-time posts they did not
reach me till to-day, so I have not
yet had time to give them more than
a cursory glance, but, on looking
through them, they appear to me to
£ill a very definite need. It is
invalusble to have these probRems
presented in a succinet and easily-
assimilsble form, so that the ord-
inary man and women can see them as
a whole in all their comj .exity eand
80 escape being carried away by
sentiment and prejudice.

With every good wish for the
coming year,

e

Q/-r‘h“-’fr}\- I

Professor
A.L. Goodhart.




HOUSE OF LORDS,
S.W.1

ovember, 1941,

ber number - |
Benham v. {

l}r but it
porter is not

Is there any ancient authorit
ruestion whether those who e rket franchise
(in this case ¢ a cattle market

This is an
id there are ind io1 t the moment that
ion may be divided, though I am not without hope
111 ultimately agree. My view, at any
there is no such duty. The
not to keep cattle shut
nembers of the publie, but
of the market may be con-
ng steer, with a




hitherto unblemished character, is not = lion or =
tiger carelessly released out of a menagerie, but is

cne of the most ancient examples of a wayfarer on the
public roads. I suppose there is no anélogy in the

Year Book - something about the Abbot of Crowland's cow
having upset the Bishop of Ely during his peregrinations7

Yours ever,

é;nﬂr_ﬁrwﬁ

Professor A.L. Goodhart, LL.D.

HOUSE | OF LORDS,
S.W.1

19th November, 1941.

Dear Goodhart,

Thank you for your letter of November 10th. As
regards the Brackenborough case, I have a clear view
which I think may be sharedby k= others who took part
in hearing the Appeal. If I may venture to make a
comment on what is in your letter, I would say that it
seems to me very important to distinguish between the
obligations of the market-authority to the owner of
cattle who escape because of a defect in the pen, and
the obligations of the market-authority to a member of
the general public who happens to be in the road outside
the market. I entirely agree with your comment that =
Slesser L.J. went off the rails by relying so much on
the Knott case. ;

As for my discourse about these Foreign Maritime
Courts, you are, of course, welcome to make any use of
the material I sent you in ths L.Q.R. as you think fit.
I did in fact make a second sp=tch about the subject
when the opening of the Norwegian Court was celebrated
&t a luncheon and I enclose the only note I have of it

Lastly, sbout Regulation 18B I venture to hope that
you will not emulate the performances of some other |
persons who are alleged to be constitutional authoritiesy
and encourage confusion among two perfectly different
things. One is the abstract and general propositions
about civil liberty and habeas corpus, which no lawyer
or statesman would ever dream of treating lightly. The




other is the wholly different guestion as to the correct
interpretation of half a dozen words in a particular
Defence Regulation. The latter was, of course, the
only gquestion before the House of Lords, and, with all
respect to some correspondents of the Times, is not a
point of vast general constitutional importance at all.
I notice that Mr., P.E, Roberts (in addition to calling
the majority view in the House of Lords a "verdict",
which I hope is not the way in which he instructs his
pupils) is pleased to say that it is now generally
recognised that Lord Shaw's judgment in ex parte
Hallidey was right, and that all the others were wrong.
Thus is constitutional history written. I doubt
whether P.E.R. even knows that the issue in Halliday's
case was guite different, viz. whether the Defence of
the Realm Act was sufficiently wide to authorise the
making of the regulation. No question of the meaning

of the regulation was involved. Why he should ,anno ce.

ex cathedra that Finlay, Dunedin, Atkinson and

were wrong and the late Shay right, I havg not fhe least
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ome end 1lbok me up when next you are in London.
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Professor A.L. Goodhart, LL.D.
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22nd December 1941.

My dear Goodhart,

I am sending you a copy of a magazins calling itself
"The Solicitor", which on page 188 goes to great lengths about
the Liversidge case. I am glad to hear that you will have
some articles about it in the coming number of the I.Q.R. I
could wish that, with all this ignorant but lofty criticism
about, you foudd it in your heart to write a paragraph somewhat
as follows:-

"The House of Lords’ decision sbout the meaning snd
application of Defence Regulation 18B brought out a fines orop
of letters to the "Times",from a perusal of which one would
gather that some at any rate of the writers did not appreciate.
what was the point to be decided. The point was nothing more
than the proper interpretation of half a dozen words, yet some
of the most voluble and emphatic of the commentaries which
followed treated the decision as though the judicial defence of
fundamental, constitutional liberties was involved. The
decision of the House of Iords (albiet with one distinguished
dissentient) must be taken to be gool lew, and we have the less
reason for doubting it since Lord Maughum and the three Law Lords
who agreed with him were taking the same view which has commended
itself more than once to members of the Court of Appeal, to the
Iord Chief Justice and to a number of Judges of Pirst Instance.
Two things in the subsequent commentaries have particularly
surprised us and we may take as an illustration Mr. P.E. Roberts'
letter,for it contains both. First, an analogy is sought to
be drawn between decisions of the time of Charles I touching
individual liberty and the decision in the present case. There
could not be a more complete contrast. The Carolins argument
was that the executive could inflict imprisonment upon & citizen .
without any authority given by an Act of Parliament. The present
decision is in relation to a regulation,which is admi ttedly
authorised by an Act of Parliament ,which expressly provided for
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W1
such a regulation being made. It would be the height of - =
absurdity not to appreciate the distinetion between the 30th December 1941.
inability of the executive to detain without Parliamentary
authority, and the power of the executive to detain when
statutory authority is given. Secondly, Mr. Hoberts makes
the surprising assertion that Lord Shaw's dissenting judgment
in Rex v. Halliday scon came to be regarded as right, and the ky dear Goodhart,
verdict fsic) of the majority as wrong. One wonders from
what source of information, hitherto concealed from the rest I return the proofs,which I have read with much

interest and approval. I am very glad indesd, if I may say

of us, this assertion is derived. Halliday's case dealt with 5 !
a wholly different matter, viz. the question whether in the 50 that your own :ﬁltorinl note should refer to Maugham's
last War the old Regulation 14B was within the Defence of the powerful judgment". The approval is, I venture to think,

Realm Act, and with all respect to the memory of the late

Lord Shaw, it requires a double dose of academic omniscience %
to mssert, a guarter of a century later, that the view I still hanker for the mention of some of ths "thirts
expressed by Lord Finlay, Lord Dunedin, Lord Atkinson, Lord Judges who disagreed with Lord Shaw". I have ventured to
Wrenbury, Lord Reading, Lord Justice Swinfen Eady, Lord Justice insert for your consiﬂeratim:_: an additional sentence. You
Pickford, Lord Justice Bankes, Mr. Justice A.T. Lawrence, notice, of course, that Laski's assertion is that Lord Shaw's
Mr. Justice Rowlatt, Mr. Justice Low and Mr. Justice Atkin dissent was "Jjustice" - apparently a statement on the lines of
is, by common consent, erroneous." e e T "that mey be law but it is not justice™. The egregious

P.E.R. I think improved on this and asserted that all competent
lawyers considered Lord Shaw's conclusion was the correct law.

abundantly deserved end it will give him great satisfaction.

I think I promised you a copy of my judgment &bout

the escaping steer. Here it is. It is an extraordinary I delighted & haw! 01 8Ar)y: you: hAvGHEE i
am e 0 see

coincidence that on the day the Judgment was delivered the Sk 11
"Times" contained an extract from its issue of December 15th, :ut ;h.e dgi:ﬁtion between Caro despotism and intarnment
ased on e, -

1841, which was about a similar incident tried at the Mansion House.

A possibly far-festched analocy has occurred
while dictating this letter. BSupposing that Parlisment was
. — to put the duty of the Home Secretary on the subject of
vﬁ Jyp et j reprieving murderers in Statutory form, I suppose the enactment
might run - "After sentence of death has been passed and before
the execution takes place, the Home Secretary shall consider
all the ocircumstances of the case and if he has reasonable
LS‘.' N cause to believe that the circumstances afford no sufficient
ground why the convicted person should be repriwwed, he shall
direct that the execution should take place". Could the
murderer, on learning that he was to be hanged, issue a
writ against the Home Secretary alleging that there was reason-
gble cause for his reprieve? I hope I shall not be reparded

Profeéssor A.L. Goodhart, LL.D.




as too "executive minded" if I advance the view tha
s t :
action would be conceivable. e enen
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Frofessor A.L. Goodhart, LL.D.

P.S. By the way, I might let you know that I am quoti Lord
Selborne's dictum in Caledonian Railway v. Borth B itig Railway
in a judgment I am preparing to deliver on the proper consbruction
of a cryptic clause dealing with income tax.

"DOWDING", “H-Apbteon Reas-

TADWORTH. .
SURREY . -konnon-W-d-
S

19th February, 1942.

liy dear Goodhart,

I send.,vou two pronouncements of mine in the House
of Lords to-day.

Heyman and Darwins is, I hope, going to be a really
useful decision and I have tried to state in unmistakable
terms the true rules which govern the application of an
Arbitration Clause. lMaemillan and Wright both said expressly
that they agreed with my general propositions.

In order to reach this smooth water I had to explaimj
or rather explain away, three decisions of the highest 1
authority which in my humble judement containé® bad reasoning
and false conclusions. Two in the House of Lords and one in
the Privy Council/ It is worth noting that the two bad
decisions in the Lords in both cases arose when the then Lord
Chancellor tried his hand st giving judgment extempore! What
a warning to their successors to be more careful.

£381§’ The other case is of less general interest because
it on crabbed seetions of the Income Tax Acts, but it
is not unamusing,for my proposition in effect comes to this,
that in the Finance Acts the Hov e of Commons must be given
much latitude to use legal expre.sions in the wrong sense, I
am rather pleased about the result,for my Draft Judgment
started a conversion among my colleagues which can only be
compared with the achievements of St. Augustine. Russell,
however, remains o T apd supports Clauson who wrote a
very powerful judggggffgﬁ the'Court of Appeal,

You will soon have the decision in the Constitutionall
case which came to us from Northern Ireland. It was argued
at each stage in grandiose fashion, until I ventured to ask in
the House of Lords whether in Northern Ireland, if a man was
prosscuted hefore a Magistrate and discharged, the prosecution
could appeal to of Sessions.) Whereupon, after
great flusteration and the summoning of the A.G. for Northern
frelanﬁ., it appeared that the vwhole of the proceedings through
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The Wrong Turning". |

{n any reply

My dear Goodhart,

Here is a.copy of the sei-disant
"constitutional™ case of Norfhern Ireland
which, after a question from the Woolsack,
turned into what msy become a lacus classicus
dealing with the rule that there is mo |
appeal open to the prosecution when the
prosecution fails. The only broad exception
that I can recall is in the code of Indien
criminal procedure, where it has been thought
necessary to let the prosecution appeal from
the first Judge. I think there may be an
exception by Statute in one or two unusual
instances, but I have not looked them up.

Yours sincerely,

LYf.VD-M

l'] - Az - CAdam E;;‘A i

=

Professor A.L. Goodhart, LI.D.

P.S. Thank you very much for your comments
on Heyman v. Darwin and on Gibbs. I am
making the corrections you sug :
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In any reply

liast qucte’ No. 5rd June 1942.

Confidential.

My dear Goodhart,

It is very good of you to say that you
will look in to see me here on Friday after
4. I feel rather ashamed to make such a call
on you, but the fact is that I am just
completing a judgment which will overthrow
Chandler v. Webster,and would very much value
your confidential advice on the way I have
tried to put it. This is all, of course, most
confidential, but you may be interested to
learn that the House of 7 judicial persons is
unanimous in this wview.

I venture to enclose a rough draft of my
main passages. If you are able to look at

this and bring it up with you, I shall benefit
the more from.-pur talk.
L}

]
- Yours sincerely,

i

Professor A.L. Goodhart, LL.D.
was'a party to both ﬂli deoisions, Hook
If wo are uwm

sonfimcts by custom, and not as the result of applying mm ;
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&_Wm\muhmaumtm,mmwmanm
4n the gentract dealing with the matter, the rule which is commonly called
the Fuls in ghandler v, Webster should be affirmed.
This supposed rule has been constuntly applied in a great variety
; ofmﬁhhhndmnﬂm,mm-o.bmuﬂnmem
wmmummbyﬂummtc@wuw, and the
mmm%@zmmmmhmhmuuw

,__-_:_%u a8 to_ the law of Sootland, aad I desire % say acthing which may
_4n sy way fotter opinion if thoss authorities hereefter cous. to be reviewed
_ by thds Houge, for none of them is binding upon your lordships.® - Siamilarly,
. Viscount :llulv (at p.2¢1) observed that it would be out of place on that
‘oeoasion to emter into the question dealt with in Chandler v. Webster, adding,
‘Pm u:m law was re-stated with great clearness by Lord

L s

ma-.o-. 6 at p.94). This mmmrmmm
' o of lords in that case, but there is no deubt

m “”’M""‘u and _ih'!lh.* ih,t the cause was to be found in the
reluctanse of the Eaglish law to order the repayment of monsy once paid.

, th, "I 8o not enlarge on the topio, for I aa not at all conserned

v ﬁw Boglish law .. « . . For the purpese of this case, it is

| Mutfietent o say, ax T wmhesitatingly do, that Ghandler ve Febster, if it

~_had begn tried in Sootland, would have been desidsd the other way," Lord

;. : Dusedin's restraint was not imitated by Lord Shaw, whose pronouncesent
; agluded & vigorous denunciation (at p.259) of the proposition that the
loss 1ies vhare 1t falls as smounting to a maxis which *works well encugh
w smoiig tricksters, gamblers, and thieves." The.leamed Lord sssarted

mnhﬁh&mm
wnﬂtmmy‘:

course of practice based on previous desisions in the Court of A
mmmmh“mhmuml .

so distinguished & comaon lawyer. - When his Judgesnt is studled,



| .. cennot but be impressed by the circumstance that he regarded the

; "Mﬂﬂ.ﬁimhmhmmmthmmuaau
n-ﬁu- the decision in Taylor v, Caldwell [1883] 3 B. & S. 896,
mm.mmiammmwmuﬂmmu

in advanos, and there is nothing in the judguent of iir. Justice Blackbum
ﬂﬁsupmn falls®,  Sir Richard Collins' application of Taylor
o 0we L $o the sotual prebles with which he had to deal in Ghandler

- *The contends ‘that he is entitled to
. that thewe has been a total fallure of considere-
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: It appesrs to me that this orucial passage ia open to two
eritioisns:-

.-, {s) Tne alain of & party who has paid money under a contract
to get the money bask, on the ground that the consideretion for which

_ he paid 1% has totally failed, is not based upon any provision contained
4n the contract, but arises because, in the circusstances that have
heppened, the law gives a remedy in quasi-contract 1o the party who has
not got what he bargained for. It is a claim to recover money to which
the defendent has no further right because in the circumstances that have

as %o whether money ocould be resovered back, for there had been no psyment

It is true ﬂntth- m
0o further be perforaed, *i

o v > e sl
‘ unrk thl prenises were destroyed Iw ﬁ.ll‘.. It-l
excused from further performance, -nd ';lh_!_;lg.:' :
But the 11ability referred tnn nnunv .
Julge sesas to have thought ¥hat 0o sotien fo resevers
stanges a3 the prount could be Mvud‘ hl.u;‘ii-;.‘q‘
ccatvuct, express or laplied, widch 0 provided. Chul.tlr re
sction to recever mongy for a considerstion mgum
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“ﬁ- & contragtual Bargain between the parties, but (as Lord Sumner : :-_.
7 ‘said 1a ginolair v. Broughem [1914] 4.C398 at p.482) "wpon a motional : -
'ei-hﬁumu-m&um'mmuwmu-wa:mm
that a pre-payuent cade under a aontﬂotuhhhhu Mfmmuﬂnn
" be recovered back sppears % ms to diupp-r

R @) Cﬂun is, oo dmaht, a distinotion Letwesa cases in wiich
y Nltogether”, s.g. because 1t is void as being
fmth-oﬁrt.era;mduntotrmﬂﬁuhﬂuimt

s elected $o treat as avoiding the contract, and cases in whdeh
¢ mmv-wmu-mpmarmtm

of the contract". But dnu “the distinotion between these

‘cmwm&mmwumuuorrm
wmmhummrmwunmt,zfm
wwwﬂmuummsurmmm.w
mmwhmﬂdmitmthnm&umﬁnﬂbsu
** paid for a consideration whish hes wholly falled. The party that has
ﬂmwm tad th--nmma. whatever it may be worth, of the
w-llldihnthrprlv That is %rue, but it is necessary to draw
7§ @stinotion. nmm,uwcmbhcwtrutmh.romw
:QMJnMMIM or by the exchangs of a promise
"ﬂru-ﬁ "1'am exoluding contracts under sesl - snd thus, in the law
'Mﬁ%.““’d.mﬂut.hpmiuhhaﬂuw
‘often be' dhe considaration.  But when one 1o oonaidering the law of
“fatiure of consldération and of he uasi-oontractual right Y0 resover
‘money on that ground, 1% 1s,generdlly speaking, not the promise which
" {a refetred to as the consideration, but the perforuance of the promise.

The monsy was paid to ssoure performance and, if perforusnce fails, the

induoenent which brought about the payment is mot fulfilled.
(Thore may bo cases where by the terma of the contreot the

money is paid %o seoure a bare promise, but I leave these exceptions on

one side.)

If this were not so, there could never be any recovery of monay,
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22nd January 1945.

Wy dear Goodhart,

I have by no means forgotten our talk on December
18th about this most genercus idea which you told me is under
consideration by some American Judges and lawyers to help
to rebuild portions of the Temple and of Gray's Inn after
these troublesome times are over. As I then said, the
suggestion -which of course proceeds from the other side of
the Atlantic - arouses the deepest feelings of gratitude on
this side, and if indeed Anerican lawyers were thinking of
taking some part in restoring some of the shattered bufildings
of the Inns of Court, this would be a wonderful proof ‘of the
fraternity of the profession on both sides of the Atlantic.

The further reply which I au now giving you at your
request is the result of inquiries which I have made, and though,
of course, I am writing quite unofficially and without specific
authority frouw the Inns, I feel confident that what I am sbout
to say might be safely taken as a description of the position.

Under the War Damage Act, 1843, if it is decided to
rebuild on the site of a slebtered building, the actual cost of
the work will, in the great majority of cases, be provided by
the War Dawmage Commission out of funds at their disposal - funds
which, as you know, are paid in part at least by contribution
levied under the Act from all property owners. For example,
if it is decided that the Widdle Temple Hall is to be restored
so that the new building will be in the same form &s the old one,
(a8 I imagine that this will certainly be the wish of the Middle
Temple, for who could want to alter a building in which Queen
Elizabeth danced and Twelfth Night was first played?) then
undoubtedly the money for this rebuilding will be provided by
the Commission at the actual cost at the time of rebuilding.
If, on the other hand, there are shattered buildings in the Temple
which will not be rebuilt on previous sites, or not rebuilt at
all, then the Act provides for the possibility of a "value payment®




whnich is the value equivalent to the value in 193¢, and which,
therefore, is likely to fall substantially short of the
present cost or price. If it should be decided to build

new buildings in new positions (and there are strong arguments
in favour of this in certain cases), the value payments for
buildings now renewed could be used towards such a purpose,
but there would be a good deal of extra uoney to be found.

If your American friends were interested in this, I daresay
that later on a figure could be provided indicating the sort
of additional sun that would be needed. Again, in the case
of the Temple Church, which will certainly be rebuilt by
reproducing the old one, there will remain ornaments and
decorations to be paid for which would not be covered by

the cost of works payment.

Posaibly the inforuation I have given above will
be of some interest to you and your friends, though, as
you will notice, it does not inciude an estimate of the figure,
for that is at present an impossible estimate to wake, but
certainly a very substantial sum will have to be found.

It is wvery good of you to inguire tentatively about
this matter, and T hope I have made it plain that while we
are deeply grateful for these kind suggestions and should be
proud and happy if they were adonted and carried out, we are
not presuming in any way to count upon such help until it is
actually proposed.

Yours sincer

Profeasor A.L. Goodhart, K.C.,LL.D.
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30th January 1945.

¥y dear Goodhart,

Thank you for your kind and encouraging
words about the Contributory Negligence j
Bill. I shall get it through the Lords
this week, and hope it way be law before
the end of February.

You might be interested to see the
Judgment which I delivered a week ago,in
which I discuss the iatersating and hitherto
unanswered question, "Can there ever be
frustration of a lease of land?" Wright
and Porter agreed with me in saying yes,it is
Just possible. Russell and Goddard said no. |
The question was largely academic, for we all [/
agreed that in the particular case the lease
was not frustrated.

I have attempted a definition of
frustration which may ferhaps find its way_

into the books. T QAL (oi- f T
;thﬂ}f_ b m/\}fl-cv"bg, L 7

Yours sincerel
S‘,‘ e

Professor A.L. Goodhart,E.C.,LL.D.
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Final.
Confidential.

CRICKLEWOOD PROPERTY AND INVESTMENT T'RUST,
LIMITED AND OTHERS

.

LEIGHTON'S INVESTMENT TRUST, LIMITED.

The Lord Chancellor

My Lorbs,

By a lease dated 12th May, 1936, the predecessors in title of
the Respondents demised certain land at Potters Bar to the Appel-g
lant Company, hereinafter referred to as the tenants, fora term of g9
years, and the other two Appellants joined in the lease as guarantors
for the payment of the rent and performance of the covenants. It
seems that the leasors were developing a building estate for resi-
dential purposes and the lease in question was a building lease
under which the tenants were to build a number of shops to form
what is commonly called a shopping centre for the residents on the
estate. The subject of the demise was two parcels of land, one
coloured red and the other blue on the plan attached to the lease.
A question had previously arisen between the lessors and the local
authority under a Town Planning Scheme for the area and there
had been an appeal to the Minister. This appeal was compromised
on terms which were scheduled to the lease and which in effect
provided that not more than 24 shops in all should be built on these
two parcels of land; that eight might be built at once, and, in‘addi-
tion, that not less than four shops to each 200 houses occupied should
be permitted to be built in the future till the total of 24 was re
The rent reserved was the aggregate of the following (
to each of the 10 shop sites on the red land a peppercor
first year and thereafter a yearly rent of £35 for each site;fanc
(b) as to each of the 14 shop sites on the blue land a pelppercoi‘n
till the expiration of one year from notification by the landlords
that erection of a shop thereon might proceed and thereafter &

early rent of £35 for each site in respect of which such netification
ﬁad been given, This notification that building might proceed was
rendered necessary because of the compromise referred torabove.
Clause 2 of the lease contained covenants by the tenants to pay the
rent and outgoings and to build 24 shops on the demised land, 10 on
the red and 14 on the blue. The first 8 were to be built on the red
land not later than 25th March, 1937; the remainder were to be built
within one year from the notification by the landlords that building
might proceed, but in certain circumstances, which need not be set
out in detail, an “abeyance period,” as it was called, might arise
which would have the effect of postponing the obligation to build
beyond the year. It was, however, expressly provided that nothing
in the Clause which provided for this abeyance period should in
any way affect the rent or rents payable in respect of the demised
property or any part thereof or the time or manner of such payment.

It is clear, therefore, that the parties agreed that as soon as a

.year from the notification had elapsed the full rent was to be paid
for' the sites to which it related, although no buildings had geen

erected thereon. By Clause 4, a right of re-entry for non-paymient
of rent or breach of covenant was reserved, but it was provided that
after any of the shops had been assigned or underlet this right
should only be exerciseable upon the particular shop in respect of
which the breach had occurred, the intention being that each
should be held separately and independently of the others. The
lease gave the tenants the option of purchasing both the red and
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blue sites; this option has been exercised as regards the red and
consequently we are not concerned with it or with the shops built
upon it. There was also a provision in Clause 6 of the lease enabling
the tenants at the expiration of seven years from the date of the
agreement to give notice to determine the lease as to any of the
sites in respect of which notice that building might proceed had not
been given. As regards the blue land, no shops had been erected
when notice that building might proceed was given as to two sites

an 24th September, 1937. Further notices were given on 3oth May,

1038, and 25th August, 1939, in each case as to four houses, No
building has been begun on'any of these ten sites, but it is admitted
that by the provision for the abeyance period contained in the lease
the tenants had not become under an obligation to build, nor were
they in any other respect in default when this action was begun,

: ;J:mept as to payment of rent. :
= On17th May, 1938, the original lessors conveyed the land subject
to and with the benefit of the lease to the Respondents, and as the
Ar t Co ny had paid no rent since the outbreak of the
a Respondents issued a writ dated 8th April, 1942,
 Appellant Company as tenants and against the other
eliants as guarantors claiming arrears of rent since Sep-
111?3'9_. - If the Appellants are liable for any rent, there is no
spute that the amount due in this action is £419 14s. 3d. The
El?cmdents applied for summary judgment and in the affidavit
in opposition on behalf of the Appellants it was deposed that
by reason of the outbreak of war the demand for these shops had
ceased, that finance for their erection had become unobtainable
and that the restrictions placed by the Government upon building
and upon the acquisition of materials made it impossible to erect
buildings on any of the sites or to continue the development. Con-
sequently, it was said the agreement in relation to the 14 sites had
been frustrated and the Appellants are under no liability thereunder.
~_ On this affidavit the Master gave leave to defend,and on appeal
to/the Judge in Chambers the present Respondents admitted these
« allegations of fact and the admission was embodied in the order of
the learned Judge. He made the usual order for trial in the short
cause list; the affidavit was treated as a pleading and no further

Defence was ordered.

Before this House, and apparently in both Courts below, the
‘Appellants did not attem&t to rely on the fact that the demand for
shops had ceased, or on their inability to procure finance, as estab-
lishing a defence.. They relied entirely on the impossibility of
“building created by the restrictions imposed on work of this
character and on the acquisition of materials. Though these restric-
'-ﬁdﬁs'*_'wae-nmc arised it must be taken that they were
imposed by valid orders or ihitiongfunder the Defence %gula—
tions, and while it would have been more satisfactory if the docu-
ments relied upon had been set out or referred to, the case has
proceeded (as must this appeal) on the footing that the performance
of the covenant to build was impossible, and continues to be so while
the orders or prohibitions are in force.

Asquith J., who tried the case, held on the authorities that the
doctrine of tion did not apply to a lease at all, and that for
/this purpose there was no distinction between a building lease and
.any other lease, though he said that had the doctrine applied he
‘would have decided that the contract had been discharged. The
Court of Appeal, in a judgment delivered by MacKinnon L.J.,

‘$aid that the doctrine had never been applied to a demise of real
property and that there was'clear aunthority that it cannot be; “it is
“impossible for the Defendants to rely upon the doctrine of frus-
* tration to relieve them from their obligations as'tenants under a
‘" demise ‘of land for 99 yedrs ”. Against that judgment the tenants

‘4ppéal to this Housé:

my Lords,

_express my o

’Cu,m/
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blue sites; this option has been exercised as regards the red and
consequently we are not concerned with it or with the shops built
upon it. There was also a provision in Clause 6 of the lease enabling
the tenants at the expiration of seven years from the date of the
agreement to give notice to determine the lease as to any of the
sites in respect of which notice that building might proceed had not
been given. As regards the blue land, no shops had been erected
when notice that building might proceed was given as to two sites
on 24th September, 1937. Further notices were given on 30th May,
10938, and 25th August, 1939, in each case as to four houses. No
building has been begun on any of these ten sites, but it is admitted
that by the provision for the abeyance period contained in the lease
the - ts had not become under an obligation to build, nor were
- any other respect in default when this action was begun,
payment of rent.
1938, the original lessors conveyed the land subject
benefit of the lease to the Respondents, and as the
any had paid no rent since the outbreak of the
espondents issued a writ dated 8th April, 1942,

ellants as guarantors claiming arrears of rent since Sep-
er, 1939.  If the Appellants are liable for any rent, there is no
dispute thaf the amount due in this action is £410 14s. 3d. The
Respondents applied for summary judgment and in the affidavit
filed in opposition on behalf of the Appellants it was deposed that
by reason of the outbreak of war the demand for these shops had
ceased, that finance for their erection had become unobtainable
and that the restrictions placed by the Government upon building
and ppon the acquisition of materials made it impossible to erect
buﬂdmtgls on any of the sites or to continue the development. Con-
sequently, it was said the agreement in relation to the 14 sites had
been frustrated and the Appellants are under no liability thereunder.
~_ On this affidavit the Master gave leave to defend, and on appeal
to the Judge in Chambers the present Respondents admitted tﬁs;e
allegations of fact and the admission was embodied in the order of
the learned t{nd'ge. He made the usual order for trial in the short
cause list; the affidavit was treated as a pleading and no further
Defence was ordered.
Before this House, and apparently in both Courts below, the
;Ah ppellants did not attempt to rely on the fact that the demand for

s had ceased, or on their inability to procure finance, as estab-
ng a defence. They relied entirely on the impossibility of
ng created by the restrictions imposed on work of this
ter and on the acquisition of materials. Though these restric-
“were not particularised it must be taken that they were
‘imposed by valid orders or ihitionsfinder the Defence e:§ula-
tions, and while it would have been more satisfactory if the docu-
ments relied upon had been set out or referred to, the case has
proceeded (as must this appeal) on the footing that the performance
of the covenant to build was impossible, and continues to be so while
the orders or prohibitions are in force.

Asquith J., who tried the case, held on the authorities that the
~doctrine of frustration did not apply to a lease at all, and that for
sthis purpose there was no distinction between a building lease and
ﬁ‘,ﬂ_ﬂthér_lease;_ though he said that had the doctrine applied he
' d have decided that the contract had been di ed. Th

1y
\ f e
‘Court'of Appeal, in a judgment delivered by MacKinnon L.J.,
‘said’that the doctrine had never been applied to a demise of real
operty and that there was clear authority that it cannot be; “ it is
“impossible for the Defendants to rely upon the doctrine of frus-
““ tration to relieve them from their obligations as tenants under a
i demise of land for 99 yedrs ”. Against that judgment the tenants

‘appeal to this House.
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‘the Government for compensation.

lease, it is true, is of the “site ”, but it seems to be not inconceivable
that, within the meaning of the document, the “ site " might cease
to exist. If, however, the lease is expressed to be for the purpose
ol building, or the like, and if the lessee is bound to the lessor to
use the land for such purpose with the result that at the end of the
term the lessor w-n::ulc};l acquire the benefit of this development, I
find it less difficult to imagine how frustration might arise. Uppose,
for example, that legislation were subsequently passed which per-
manently prohibited private building in the area or dedicated it
as an open space for ever, why should this not bring to an end
the currency of a building lease, the object of which is to provide
for the erection on the area, for the combined advantage of the
lessee and lessor, of buildings which it would now be unlawful to

test the applicability of the doctrine by assuming supervening
illegality, without any qualification. Neither, I think, is the theoretic
possibility of frustration got rid of by stressing the complications
that might in some cases arise between the parties if the relation
‘of lessor and lessee is prematurely terminated for all purposes by
such a cause. In the case of pure contract also, the situation resuli-
i om frustration has raised questions of difficulty which, after
40 years of doubt, were only settled by the decision of this House
in the Fibrosa case [1943], A.C. 32; and even then it was con-
sidered just and necessary fo modify the common law consequences
by a subsequent Act of Parliament. (6 & 7 Geo. vi. c. 40.)

KA careful examination of the decided cases to which the Court
of Appeal refers satisfies me that it is erroneous to suppose that
there is authority binding on this House to the effect that a lease
cannot in any circumstances be ended by frustration. In Matthey
V. Curling [1922], 2 A.C. 180, the House did not say so: the de-
cision there was that requisitioning by the Government was no
answer to a claim on the covenant for rent, any more than ouster
by a trespasser would be: the remedy of the tenant was against

]Eg’ ually, destruction by fire,
after the Government had requisiﬁoneg the place, left the tenant
still liable on his covenant to deliver up in proper condition, for
the tenant could have covered the risk by insurance. Thus, on the
true construction of the document, the two covenants still bound
the tenant. It seems clear that, if the actual decision in Matthey v.
Curling is as above set out, the Court of Appeal was mistaken in
freating ‘it as “clear authority ” that the doctrine of frustration
““cannot ™ be applied to a demise of real property. Itis noteworthy

1at when Maithey v. Curling was before the Court of Appeal,
Lord Justice Atkin, in his dissenting judgment, observed (at pp.
199, 200 of {1922], 2 A.C.): “it does not appear to me conclusive
“against the application to a lease of the doctrine of frustration
“that the lease, in addition to containing contractual terms, grants
“a term of years. Seeing that the instrument as a rule expressly
*“ provides for the lease being determined, at the option of th ;
“upon the happening of certain specified events, I see no ogical
. absurdity in implying a term that it shall be determined absolutely
“on the happening of other events—namely, those which in an
“ ordinary contract work a frustration.”

This passage exactly expresses my view. I may further point
out that in Taylor v. Caldwell, 3 B. & S. 826, when the question
was raised whether the hall which was burnt down was demised
to the Defendant or not, Blackburn J., at p. 832, said " Nothing,

. however, in our opinion turns on this.” The impression, which

venture fo think is erroneous, that this House in Matthey v. Curling

‘actually decided that frustration cannot arise in ‘the case of a
lease, is encouraged by the headnote to that case in the Law
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An Act to abolish the defence of
to amend the law relating to the
breach of statutory dutyand to the
for personal injury or death, and .p
therewith. Wiy

BE it enacted by the King’s most Exce]len
with the. advice  and consent of :
Temporal, and Commons, in this present P

and by the authority of the same, as follows

8 1. (1) The common employment of two persons
affect the liability to one of them of a third persm for an:
done or omitted by the other.

(2) Accordingly the Employers’ Liabiiity Act, 1880, sh
to have effect, and is hereby repealed. :

10. 2.{x) Where this section applies, a person shall not b&lnhh. 3
in an action for breach of statutory duty, to damages for personal
injuries or death, if it is shown that it was not reasona
practicable to ayoid or prevent the breach. ;

(2) This section applies to any breach of statutory dnty
15 consisting (of a contravention of or non-comphiance with' an.
enactment designed wholly or mainly for the protection from

(x3)




g & 10 Geo. 6.

c. 81.

10 & 11 Geo.

G 27,

g & 10 Vict,

Law: Reform 10.&:11 GEO. 6,

. {Perdonial Trijuriss).

personal injury of persons engaged in any work or proc D
persons in or about the premises or place where any work or
process is or has been carried on, or any class of such persons;
and for the purpose: ction the expression * enactment ™
includes a provision of an order or other instrument having
effect ul‘lder an Act of Parliament.

(3) This se es to enactments contained in or having
effect under any Act whenever passed (including a local or private
Act) and, in the case of an enactment contained in or having
effect under any Act passed before this Act, shall have effect 1
notwithstanding anything inconsistent therewith in that Act
or enactment.

3—1) In an action for damages for personal injurie
(including any such action arising out of a contract), there shall
in assessing those damages be taken into account, against any
loss of earnings or profits which has accrued or probably will
accrue to the injured person from the injuries, one half of the
value of any rights which have accrued or probably will accrue
to him therefrom in respect of industrial injury benefit, industrial
disablement benefit or sickness benefit for the five years beginning 20
with the time when the canse of action accrued.

This subsection shall not be taken as requiring both the gross
amount of the damages before ‘taking into account the said rights
and the net amount after taking them into account to be found
separately. 2

{2) In determining the value of the said rights there shall be
disregarded any increase of an industrial disablement pension in
respect of the need of constant attendance.

(3) The reference in subsection (1) of this section to assessing
the damages for personal injuries shall, in cases where the damages 3
otherwise recoverable are subject to reduction under the law
relating to contributory negligence or are limited by or under
any Act or by contract, be taken as referring to the total damages
which would have been recoverable apart from the reduction
or limitation. 35

(4) In an action for damages for personal injuries (including
any such action arising out of a contract), there shall be dis-
regarded, in determining the reasonahleness of any expenses, the
possibility of avoiding those expenses or part of them by taking
. advantage of facilities available under the National Health 40
Service Act, 1946, or the National Health Service (Scotland)

6. Act, 1947, or of any corresponding facilities in Northern Ireland.

(5) In assessing damages in respect of a ‘person’s death in
any action under the Fatal Accidents Act, 1846, as amended by
any subsequent enactment, or under the Carriage by Air Act, 45

. 132, there shall not be taken into account any right to benefit

resulting from' that person's death.

10 & 11 GEO. 6.
(Personal Injuries).

{6) For the purposes of this section—

(a) t!ﬁe expression ‘‘ benefit "' means benefit under :
ational Insurance Acts, 1946, or any rrespomﬁng i

Act of the Parliament of Northern Ireland ; ;

{b) expressions used in the National Insurance Acts, 945.
for any description of benefit under those Acts have
same meanings as in those Acts, except that they
include also the like benefit, if any, under any corres-
ponding Act of the Parliament of Northern

(¢} an industrial disablement gratuity shall ‘be ‘treated as
benefit for the period taken into account by the assess-
ment of the extent of the d:.sablement in respect of
which it is payable.

4. In this Act the expression personal injury *" inch
I5 any disease and any impairment of a person’s physical ot mi .
condition, and the expression * injured shall be construed 2!
accardmgly

5. This Act shall bind the Crown.

6—(1) If the Parliament of Northern Ireland passes Mi
20 legislation for purposes similar to the purposes of this Act, T
then in connection with that legislation any limitation o i
powers of that Parliament imposed by the Go i
Ireland Act, 1920, shall not apply in so far as it wo
preclude that Patliament from enacting a provision conwpondwgf_
25 to some provision of this Act.

(2) This Act, except in so far as:it en]a:ges the powers of the
fa.;ha.gmnt of Northern Ire]and shall not extend to Northern
reland

7 ) This Act may be cited as the Law Reform (Personal
30 Injuries) Act, 1947.
(2) Sections one and two and subsection () of section three of

this Act shall apply only where the cause of action accrues on
or after the day appointed for the National Insurance (Industrial

Injuries) Act, 1946, to take effect ; but subsections (4) and (5) o & 10 Geo. 6

35 of the said section three shall apply whether the cause of action © 62
accrued or the action was commenced before or after the
commencement of this Act.
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-.HOUSE OF LORDS
Thursday, 4th December, 1947.

The House met at four of the clock,
The Lorp CHANCELLOR on the Woolsack.

Prayers.

PUBLIC REGISTERS AND RECORDS
SCOTLAND). [m.L.]

Lorp MORRISON: My Lords, I beg
leave to present a Bill to provide for the
appointment of a Keeper of the Registers
of Scotland and of a Keeper of the
Records of Scotland, the transference to
such Keepers of the powers and duties of
the Keeper of the Registers and Records
of Scotland and the discontinuance of that
office; to amend the law and procedure
regarding  registration in the' General
Register of Sasines and for purposes

connected with the aforesaid purposes. I,

beg to move that the Bill be now read a
first time, .

Moved, That the Bill be now read 13,
—(Lord Morrison.)

On Question, Bill read 1%, and to be
printed.

LAW REFORM (PERSONAL
INJURIES) BILL. [H.L.]

4.4 p.m.

Order of the Day for the Second Read-
ing read.

Tue LORD CHANCELLOR (Viscount
Jowirt): My Lords, I rise to move that
this Bill be now read a second time, The
Bill deals with a variety of matters, all of
which I fear are complicdted and techni-
cal, and your Lordships may think that
Lhey bear very little relation to each other,
save for the fact that they all arise ont
of that branch of the law which is con-
cerned with a man’s liability to an action
for damages for personal injuries caused
to someome else. T think it may assist
your Lordships if T say at once that the
mair object of the Bill iz to deal with
what is known as the problem of alterna-
tive remedies. When the Bill for what
is now the National Insurance (Indus-
trial Injuries) Act, 1046, was before Par-
liament it was quite rightly pointed out

HL 7ES
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to alternative mme(!{d!

The: problem, uthose of
ships who amhml]n.rmﬂx__
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for dameges, but it provi
injured person was not to.be enﬁﬂed-lo
damages as well as to compensation under
the Act. The remedies, in short, are pot
cumulative, they are alternative, bi
when the Workmen's Compensation Acts
disappear, as they will do'in the case of
persons injured after fhe day appointed
for the commencement of the newnations
insutance schemes —which 1 anticipate
will be some time in' July of next year-
the Courts would be with th
lem, if provision were not \
bythmgi'll ofv;l'.i‘atlz:o appen

of a person who begu" ed by
lhe negligence of ‘another person in si:x
circumstances that he has a right of action
for damages, while at the same fime he is
entitled to receive benefit' under " the
National TInsurance Acts.  Are ' the
remedies to continue to be alternative or
are they nowut]: be i:*gmu.lailiw}? "I ‘they
ar to be cumulative, is the injured person
to "« entitled to recover damages in full
notwithstanding the benefit that he has
received, or may become  entitled to,
under the National Insurance’ Acts?

Your Lordships will remember that this
matter was most carefully and thomughb
considered by a Committee under
Chairmanship of Sir Walter Monqkl.nn
which reported in July, 1940, and the
present Bill is intended to deal with ‘the
recommendations  contained . in that
Report. As T have said, the central
problem of this Bill is that of alternative
remedies, and I therefore think the
Honse would prefer me fo deal first with
this matter, which is covered by Clause
3 of the Bill. After giving the matter
the most careful and anxious considera-
tion we have come to the conclusion that
the fairest way of dealing with the matter
is that which is proposed by Clanse 3
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[The Lord Chancellor.]
namely, that an injured person should be
entitled to receive his national insurance
benefits in full and that he should also
be able to bring an action for damages
in any case in which he may allege that
some other person was responsible in law
for his injury, but that in assessing any

damages which may be awarded to him, .

the Court should take into account,
against any loss of earnings or profits
which may flow from the injury, one half
of the insurance benefits which the man
has received or which he probably will
receive, during the five years from the
time when the caunse of action first arose,

There is here a problem which may be
looked at in either of two ways, and I
«confess that T find that the arguments on
‘both sides fairly evenly balance. You
may think, as did the majority of the
Monckton Committee, that if a man
receives insurance benefits in respect of
an injury, the whole of those benefits
should be brought into account and set
off against any damages which the injured
man may be able to recover irom the
person who has caused, or is responsible
for, the injury. You may, on the other

d, think, as the trade union representa-
tives on the Monckton Committee thought,
that damages should not be affected by
any insurance benefits which may be
received, and that the injured man should
be able to recover his damages and his
benefits in full. The argument for
deducting the whole of a man’s insurance
benefits from his damages is based on the
principle that he should not be able to
recover, by way of damages and benefits,
more than the maximum which he could
have recovered from either source alone.
The basis of damages in a civil action, it
is said, is compensation for actual loss, so
that if an injured man loses f5 a week
in earnings and gains £2 a week in benefit,
his actual loss under this head is not £5
but £3 a week. This is the view which
commended itself to the majority of the
Monckton Committee.

On the other side, it is argued that
insurance benefits are something to which
the injured person has a right, quite apart
from any damages which he may be able
to recover because they are part of an
insuranice scheme to which he, himself,
has contributed and because any other
course would in some degree enable the
wrong-doer to benefit from the fact that

HL TE4
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the man he has wronged happens to have
an insurance covering the misk.  Those
who take this view point to the fact that
a court in assessing damages takes no
account of any sum which may have been
received under a' private contract of in-
surance, which is regarded as due solely
to the prudence and foresight of the
injured person and as in no way affecting
the liability of the wrong-doer. While
this argument may be strong in a case
where' the defendant is 'not the employer
of the injured party, and so has made
no contribution towards the insurance
benefits which that party has received
(save as a taxpayer), it 1s much weaker
in employment cases where the defendant
himself has contributed roughly one half
of the contributions from which the
injured person is drawing his benefit.

Moreover, in so far as this argument
relies on the view that a mwrong-doer
should not be allowed to benefit from the
existence of a scheme of national dnsur-
ance, it is, of course, based on a fallacy
and ignores the fact that civil damages
are intended as compensation to put the
injured party, so far as may be, in as
good a position as he was before the
injufy took place—they are not intended
as a penalty from wrong doing.

In recommending that benefits should
be taken into account in assessing
damagpes, the majority of the Monckton
Committee tock the view that damages
should be regarded as a whole and that
no distinction should be drawn between
damages atiributable to loss of earnings
or profits and those awarded for the
injured person’s pain and suffering. They
did this, as I understand it, on the
grounds, first, that some types of in-
surance benefit, such as disablement
benefit, are intended to provide com
pensation for injuries, even though those
injuries involvé no financial loss, and,
secondly, because they considered it
unreal to split up damages which should,
they thought, be regarded as a whole,
and as being the sum representing what
the Court considers fair compensation for
the whole of the effects of the. injury.
Finally, they thought that if benefits were
only fo be set off against the element in
damages awarded in respect of financial
loss the result would be an encouragement
for litigation. My Lords, I have given
the gravest consideration o these argu-
ments and, I confess, I am unable to agree
with them,

I am completely at ome with the

Monckton Committeé in their desire’that |

a sum of money to be awarded by way
of damages should be awarded as a whole
and should notspecessarily be split up
into various heads. It would, in my
view, be most unfortunate if a Eudgc_ ar,
still more, a jury were to be upon
in every case to say the exact
mathematical formula by which a decision
was arrived at since, as we all know,
this decision is not capable of any precise
measurement. The Bill, therefore, pro-
vides that it'is not ne to i

the gross damages before the deduction
has been made or the net damages after
the deduction, nor is it necessary  to

specify the amount of the deduction, The |

Bill, therefore, does not offend against this
canon which the majority of the Monckton
Committee approve.

Nosdoubt it is true that if a person js |

entitled to receive insurance benefits and
at the same time to bring an action for
damages where he thinks he can establish
negligence, it is likely that there will be
a greater number of Common Law claims
than is the cast under a system yhere
the claim to compensation and the om-
mon Law action are alternatives, but I
cannot regard this as a sound reason for
rejecting an injured person’s right to
recover damages for the pain and suffer-
ing which he has been caused, if it is
otherwise just that he should be allowed
to recover. On these points T prefer the
views which were put forward by Mr.
Beney, the legal member of the Monckton
Committee, when he said:

1 would allow no deduction from the
proper sum awarded for the suffering, mutila-

tion, disfigurement and loss of ‘enjoyment and *

expectation of life. Such sum ought to be
paid in full, even at the risk that the
unfartunate victim might in the end, when
he had received the benefits under the scheme,
get rather more than he would to-day. It
is bettér to err on that side."’

My Lords, as a result of considering
the arguments on both sides, which I
have outlined to your Lordships, the
Government have come to the conclusion
that, #whilst therseis no-solution of this
problem which is-not open to criticism at
some point, the ‘compromise which the
Bill proposes is the most satisfactory
answer. No doubt it may be said that
the five years' limit in respect of which
benefits are to be taken into account is
difficult to justify on strict grounds of
logic. On the other hand, there is a very
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unduly large reduction: in damng&
consequence. :

1 should think that what we all
is that in the really serious’cases, the
effect of which would extend over {
time, the quantam of i a B
should err, if at-all, on ‘the side of
generosity, ‘but that in the ‘snialler cases
the necessary deduction should certainl
bé made, It is moreover the fact that.at
is very difficult to peer-into the indefinite
future and fo make deductions based on
it']he expectag‘on of what ma hs?pgn:a_ﬁu

ve years have passed.  the) present
time where loss of ings which has

.occurred  are usually mentioned a8 -a
speci‘.;l item of dsmgf&cgﬂt ‘where! t

period_is vague and difficult to forecast,
the loss is usually left at large’as part of
the general damages and it h-m‘b
in this type of case that the tisk of undue
deduction from damages arises. [

It would not be proper for me, atithis
stage, to invite your Lordships to con-
sider the details of the manmer in which
damages are to be nssessed, but T think
that I should say that the Government
considers that no de ‘uclion from damages
should be made in ==pect of the death
benefits payable under the National Insur-
ance Acts. Here again we have departed
from the view put forward by ithe
majority, of the Monckton Committes who,
quite logically no doubt, considersd that
death benefits should be: taken into
account against damages, just like any
other form of benefit. We think, how-
ever, that this would be wrong. Under
the existing law, no account is'taken of a
widow's pension in  assessing ' damages,
and no account is taken of insumnce
monies when a Court is deciding what
lgss,; his, dependants. have suffered as a
resnlt of the death of the bread winner
of the family. The total sum which wills
be involved as a result of ignoring thews
death benefits. will not be large and I
cannot belieye that it will be seriomsly. -
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contendeqd that this is not the tight course
to follow.

Now, my Lords, I have to turn to the
two quite different subjects which are
dealt with in the first two Clauses of the
Bill, By Clause 1 it is proposed to
abolish the doctrine of common employ-
ment. It is interesting to note that it is
more than fifty years since Mr. Asquith,
as Home Secretary, in 18g3, introduced
a Bill to abolish * common employ-
ment.” I am glad to be following in his
footsteps, though it is after a considerable
lapse of time. I have no doubt that most
of your Lordships will be familiar with the
doctrine, Perhaps, however, 1 may briefly
remind your Lordships of the history of
this remarkable doctrine. It originated in
the year 1837, in the case of Priestly
versus Fowler, in which it was decided
that a servant who had been injured
owing to the overloading of a van by a
fellow servant, could not maintain an
action apainst his master. The reasons
for this decision were obscure, but some
twenty years later, the doctrine was up-
held by your Lordships’ House and was
justified on the basis of implied contract
by the workman.

Lord Cranworth explained it in this
way:
Y When several workmen engage to serve &
master in a common waork, they know, or
ought to know, the risks to which they are
exposing themselves, including the risk of
carelessness from which their employer cannat
secure them and they must be supposed to
contract with reference to such risks.'
This view may perhaps have been tenable
in the laissez-faire economy which pre-
vailed in" the middle of the nineteenth
century, but whether or not there was any
justification for the doctrine of commoen
employment at that time I do not think
that anyone who is familiar with its prac-
tical application to-day can be found to
defend it. " The doctrine has been sub-
jected to a barrage of criticism in Tecent
years, coming from Judges and textbook
writers, and I cannot believe that if your
Lordships' House were free to consider it
afresh to-day, without being bound by
previous authority, the doctrine would
have the slightest chance of survival. In
a case which was decided in this House
in 1939 the noble Lord, Lord Macmillan,
described this theory of the implied
acceptance of risk by a workman as a
sheer fiction, and said:
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" Whatever validity these grounds may have
possessed a hundred years ago, it is manifest
that in these present days of large-scale
i"d“’f."y they have no foundation whatever in
act.
And the noble Lord, Lord Wright, spoke
to the same effect when he said:

' I cannot help reg:\rﬁing the doctrine as an
arhitrary departure from the roles of the
Common Law based on prciudxted and one-
sided notion of what was cailed public policy
and sanctioned by no previous anthority.'

As the result of the acceptance of this
doctrine all the Courts have been obliged
to decide whether any given case fell on
one side or the other of the line, the
broad principle being that two workmen
—if the doctrine is to apply—must be
engaged in common work, and most in-
genious, subtle and learned distinctions
have been drawn. Thus, if a bus runs
into another bus on the highway, both
buses being owned by the London Pas-
senger Transport, the doctrine woyld not
apply, in spite of the fact that the
conductor of the leading bus and the
driver of the bus behind which runs into
it are servants of the same master. Their
employment would not be regarded as a
common employment. But if the same
thing were to happen with two trams, a
different result would be arrived at, since
the trams run on lines and are not
capable of Jateral deviation from their
course. If, on the other hand, the two
buses run into each other, not on a high-
way, but in the approach to the garage,
then it is probable that the doctrine would
apply in such a case.

I feel deeply sorry to deprive members
of my protession of an opportunity of
sharpening their wits on points of this
sort, but I think the time has come to
bury this misconceived and unfortunate
doctrine once and for all. It is perfectly
true that recent decisions of the Courts
have sought to cut it down and to limit
it, but it still applies between wirkmen
working together on the same job, which
is just where it is most likely that one
man will be injured by the carelessness
of another. It may possibly be said that
to repeal the doctrine at this time will
place an undue burden on industry just
when it is being asked to do everything
possible to capture foreign markets, but 1
cannot believe that there is any sub-
stance in this argument. Such extra
liability as there may be will be passed
on to insurers, and I cannot believe that
the small extra charge on industry which
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will be created should outweigh the ad-
vantages ta be derived from the removal
af an injustice. which has for long been
a bone of contention hetween master and
man. -

To balance any extra burden on in-
dustry which may result from the
abolition of the doctrine of common em-
ployment, the Bill proposes' to femedy
what may be thought to be an injustice
to employers under the existing law re-
lating to the safety of their workers. The
Monckton Committee pointed. out that
under the Coal Mines Act, 1911, an em-
ployer who was sued fdr breach of the
obligations imposed by that Act could
plead that it was not reasonably practic-
able for him to avoid or prevent the
breach, but under the Factories Act,
which is the other principal Act which
creates statutory duties affecting workmen
in their employment, there is no  such
limitation on an employer's Liability, and
once a breach of any of the statutory
duties imposed on him by that Act is
established, he can be held liable in
damages, regardless of the fact that, the
contravention or non-compliance with the
terms of the Act is due to causes'@ver
which he had no control, and againsf the
happening of which it was impracticable
for him to make provision. There seems
to be no good reason for the continuance
of this definition, and it is au:ordmﬁly
proposed that where any Act of Parlia-
ment, or any regulation rnad_e under it,
imposes a du&y for the protection of work
people, the defendant to an action for
damages shall be entitled to put forward
the same defence as he could have, for
instance, under the Coal Mines Act, 10IT.
Your Lordships will notice that the new
defence is limited to Statutes which are
designed for the protection of workmen.
There may be cases where Parliament has
decided as a matter of deliberate policy
that.it is in fact desirable to impose an
absolute obligation in the case of certain
duties. If there be such cases we do not
seek to interfere.

As a result of this review I hope your
Lordships will consider: that this is sub-
stantiilly a non-controversial measure,
conceived, as I believe, on sound lines,
which carries out much needed reforms
in a difficult branch of the law, and which
at the same time provides a just and fair
solution of the problem of alternative
remedies. 1 have myself given very much
thought to this matter, and discussed it
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from all angles, and L .chn iconfideiitly
commend this Bill m:mi%
being a satisfactory solution of thisiprob:
lem. L beg tomoves | [LUb of &R

Moved, That the Bill be now read 2%.—
(The Lord Chaneellor.) 110 14 &

28 p.m. ; J JALE D £
Htecount SIMON: My’ Lords,
to' state on my own b e
this is the ;;iew uh:édhgl 0
House who have had le
this Bill should be heartily
1t is a lawyers” Bill.  Some
hapsl- be
after the nable

vu% clear exposit
technical Bill: It 1%1“'
we have a Teasonably 1 ] i
I may say so. I am particularly glad to
see on the Cross Henches, as 18 pnﬁr,_ a
number of members of your Lor 1&
Honse who are Law Lords, and W
according to what I think is a good can-
vention, do_not take part in matleis
political controversy, but who, .of coltse
are_very fully informed from fheir
perience as fndg_cs of t'Lp ma|
which we now have to deal, T tem
myself that Sir Walter Scott, who |
himself an_ advocate and 3.
Judge, spoke on one accasion
irksome and aven -hatefl
the law '’; and he ¢
Eﬁon.for his - talents,
rdships will  show, your msual
dulgence, I wonld like top:;}l i3
words, because I, tog, have rce.
a good deal of familiarity with thi
difficul  sulyject in the past, "
Thouy+ this Bill appears to be a Bill
of interest to legal specialists, it in'fact
deals with the rights of millions of .ordi-
nary citizens, in‘parhmdsr_..&l.-_mb to
provide a just basis for settling, the com-
pensation that can be claimed and qugl
to be paid where a workman isinjured
at his work. If I may, in the short time
to which I will try to Hmit myse.]f, 1
will take the three topics in the reéverse
order; indeed, 1 ad the order \ghu:.h is
found in the Bill. e first topic. dealt
with in Class T is the abolition of the
doctrine of common employment.
1,agree.with everything which the Lord
Chanﬁor has said as to the desitability
of putting an end to that doctrine. Asa
humble mute who attends the funeral
service, I am very happy, my Lord Cha-
cellor, to join yon as chief mourner.. In
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point of history, it really is a very re-
markable' doctrine, and it is of some
interest to dwell upon it for a moment.
It is not the resuit of Statute at all; it
is not that Parliament has ever so
enacted. In the year in which Queen
Victoria came to the Throne a learned
Judge delivered, though I think some-
what obscurely, the decision to which the
Lord Chancellor has referred.

It is hardly waqrth while spending time
on arguing small points of legal history,
but I myself should have said that the
idea there was an implied contract which
denied to the fellow workman the right
to get compensation from his employer
when another employee was negligent and
damaged him, was really enunciated first
of all in the Courts of America. There
was a well-known Chief _Lustice, Chief
Justice Shaw of Massachussets, who
delivered an elaborate judgment in which
he explained this doctrine of an implied
contract.  Of course, there is not an
implied contract at all. May I give your
Lordships a perfectly simple domestic
illustration? 1f one could conceive that
any of your Lordships were in the posi-
tion at this moment to have both a cook
and a kitchen-maid—1 am obviously
dealing with times past—thé doctrine
would have this effect. Tf the cook by
negligence poured boiling water over the
kitchen-maid, the kitchen-maid ‘could not
claim compensation from you, the em-
ployer, although it was your servant, the
cook, who had done it because, said the
law, when the kitchen-maid entered your
employment she knew you had a cook,
and knew that she would be working
alongside her in the same job of pre-
paring your dinner. Therefore, the
kitchen-maid (though she never said so,
and you never said so), entered into an
‘" implied " contract with you that if the
cook did pour boiling water over her she
could not claim damages from you. That
is, in fact, the doctrine which has thus
gradually been evolved,

Some of us in recent years have made
the most manful efforts, so far as the
rules of the law allow, to cut down the
doctrine, and nowadays—and I think the
Lord Chancellor will agrée with me—we
have at least qualified the doctrine as
between two fellow servants. You can-

smot deny one servant his claim for

damages against his employer when a

fellow servant is negligent and damages
HL TES
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him, if the two servants are not engaged
on the same work. If you did not have
some such limitation, in a large-scale in-
dustry—1I speak particularly to the noble
Lord, Lord Walkden*you might have
two men at the opposite ends of a railway
system, having nothing in the world to
do with one another, and none the less
the railway company would have a
defence under the head of common
employment,

But we have succeeded—I hope strictly
within the proper limits of judicial in-
terpretation—in establishing now that the
two people must be engaged upon what
we call ' common work.” There was
decided in this House, in my time, as
the Lord Chancellor has said, that if a
bus runs into another bus on the high
road—both buses belonging to the Cor-
poration of Glasgow—that is megely a
road accident, and therefore the injured
workman on the one bus may getvcom-
pensation from the Corporation, notwith-
standing he was hurt by the negligence
of a fellow servant., But when it comes
to a Corporation tram losing control of
itself and backing into another tram, the
conductress of the tram who is hurt is
bound by an ** implied contract ' when
she entered the service of the Corpora-
tion, that she would not hold the Cor-
poration responsible for the neglizence of
the tram driver who was careless. It
is really high time we got rid of this, I
can assure you that nobody is more will-
ing to get rid of it than these who, in
recent years, have had.to do their best
to admunister the law on this subject.

I recollect reading in early years a
passage in Sidney and Beatrice Webb's
History of Trade Unionism on this sub-
ject. It is quite a short passage but it
puts the point of view with extraordinary
clearness and brevity., What the Webbs
wrote in their book, at page 350, i80this:

** By the Common Law of England a person
is liable for the results, net only of his own
negligence, but also for that of his servant,
if acting within the ecope of his employment.
The one exception is that, whereas to a
stranger the master i= lEble for thénegli-
gence of any person ._w]mm he emp!d?_'ﬂ. to
his servant he is not liable for the negligence
of a fellow servant in common employment.
By this legal rofinement, which dates only
from 1837, and which snccessive jodicial de-
cisions have engrafted upon the Common Law,
a workman who' suffered . injury through the
negligence of some other person in the same
employment was precluded from recovering
that compensation from thé common employer
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which a stranger, to whom ths same accident
had happened, could claim and enforce.  If
by the errar of & signalman a railway train
met with'an accident, all the injured passen-
gers could obtain compensation from the' rail-
way company; but the e-driver and guard
were expressly excluded any remedy.”"
This means from the railway company
because, of course, they could sue the
signalman—

" What the workman demanded was the
abolition’ of the doctrine of ‘ common employ-
ment,” and the placing of the employes upon
exactly ‘the same foot: for compepsation as
any member of the puhlic.”

Ever since I began to study the law I

have thought that that was a just reform
which ought to bé made, and I am very

glad to be taking part in the making of |

it now.

My noble friend referred, and rightly
referred, to the Liberal Bill. I think it
is not right that we should omit a refer-
ence to it. Mr. Asquith, when he was
Home Secretary in Mr. Gladstone's last
Government in 1893, introduced a
Governmenot measure, the Employers
Liability (Amendment) Act, to abolish the
defence of common employment. T will
not read it, but if anybody wants to see

. in perfectly pellucid language the doctrine

of common employment analysed,
described and also slightly ridiculed, it
really is worth while turning to that great
master of English to see how Mr, Asquith
explained the matter to the House of
Commons on February zo, 18g3. The
Bill came to grief. I will not raise any
ancient wrongs by saying how it came
to grief, hut at any rate it did not pass
both Houses,

T haye had the interest to look up the
actual Bill because I am going to submit
to the Eord Chancellor—only for his con-
sideration, because he knows I most
heartily support him in this Bill_that
really Mr. Asquith's Bill put his first clanse
in clearer terms than the draft we have
before us. 1 know what drafting diffi-
culties are, and the clause proposed has
accomplished what is desired, But I can-
not help thinking that not everybody will
understand it the first time they read it.
This is it:

" The common employment of two persons
shall not affect the liability to one of them of
a third persen for anything done or omitied
by the other.” .

I think I may safely offer a small prize
to .those noble Lords who can explain
what that means at the first hearing.
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nor engaged in his worle!

Those words are very ‘easy to |
first time they are'read. I s
noble and learned friend for
—1I do pot know; whether his .
looked at Mr. -
U;J'S '13_1&“36.50'1. . e

clearly expressed. "It means
sarrie'#th.ing. But thers is. a-_ggnt eal to
be said for writing out onr Sta aw
in a way that he who runs may read!

There is one other observation I would
wventure to make—and again ([ put it
purely as a respectful suggestion to the
Lord Chancellor.  Mr. Asquith's Bill in-
cluded this provision, that having
abolished the doctring of common:
ment, there should not be any contrac
out of that abolition.” That'is to say, th
employer could not say to his workma
*“ 1 will subscribe to' your ‘benefit fund;
won't you sign‘this document saying that
if you get injured you will not lobject
to allowing me to raise this defence in
Common Law? '' ' Mr. Asquith’s Bill ex-
pressly ~ provided that that' should mnot
happen. Itisin Clause 4 = |

A 4 h b A i -‘-.J-"h-e!.
any right to compensation to hi e * bis
representatives for personal injury camsed to
tf witkman by reasom of the negligence of
tL eruployer or of any person in ths servics
of the employer, shall not, if made before the
accroal of the right, ' constitate a defence fo
any action brought for vhe recovery of such
compensation.’" i
That is the well-known principle that,
when Parliament lays down, that there
shall be a certain form of protection given
to.the injured, it shall not'be open to' the
party that may have to pay to make &
private contract with the individual, per-
haps rather tempting his acquiescence by
one means or another—not dishonourable
but none the less exceptionable; therefore,

a workman cannot contract out of his
rights. T invite my noble and learned
friend to consider whether something 'of
that sort is not wanted here. There have
been cases in which we have had legis-
lation of this sort and where it has been
possible for the employer to contract out

\
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with the workman. I think that was in
the Act of 1880, That is all I wish to say
on the first head.

As regards the second head, which the
Lord Chancellor has very clearly ex-
plained, I must say I think the provision
is only just. It is no doubt in the interests
—if you can speak of interests in this
matter, for we all want to do what is just
and right—of the employer. This is the
provision :

“*, . . a person shall not be Hable, in an
action for breach of statutory duty, to damages
for personal injuries or death, if it is shown
that it was not reasonably practicable to avoid
or prevent the breach.”

The way the matter stands now is this,
that if you have a statutory duty, for
example, a duty to fence dangerous
machinery, cast on the employer and if
in fact—it does not matter what the cir-
cumstances are—the statutory duty has
not been completely complied with, no
amount of proof by the employer as to
how careful he or his manager was, will
help him. He is liable absolutely, without
the 'smallest possible loophole of escape.

The workman who was injured in such
a case has his rights, of course, and I am
very glad he has, under what is now the
Workman's Compensation Act, and when
it comes into force, the Industrial Injuries
Act. Tt does not seem to me to be reason-
able or right, if it is proved by the em-
ployer that he has done everything that
he reasonably could to comply with the
regulations, to say to him: ** You have
none the less got to pay damages because
in fact the regulation was not absolutely
observed.”” The failure may have been
due to a pure accident, something that
happened suddenly which was beyond the
employer’s control, and yet the employer
is liable. I agree with the Lord Chancel-
lor in thinking that that is too stiff,
especially ii the light of the compensation
which the workman will be entitled to get
independently of this right under
Clanse 2.

I will be véry brief about Clause 3,
which again the noble and learned Vis-
count has fully explained. I think it
was the noble Marquess, Lord Reading,
and I myself, who in this House snised
more than once this question: How are
the Government under this new National
Insurance (Industrial Injuries) Bill going
to deal with this frightfully difficult
question called ' alternative remedies ™'?
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As the Lord Chancellor has explained,
under the Workmen's Compensation Act
you have a-Clause dealing with alternative
remedies. The workman may often have
or, at any rate, may think he has, not
only a right under the Workmen's Com-
pensation Act to weekly compensation on
the scale provided—or, if he is killed, pro-
vision for his widow—but also, quite in-
dependently of that Act, a claim against
his employer at Common Law. Nobody
has ever said under the Workmen’s Com-
pensation Act that he ought tc be able
to get both remedies; and that, of course,
is right.

There was this provision made, that
if he started an action against his em-
ployer for damages at Common Law and
he failed becanse he could not prove neg-
ligence, none the less he was not denied
all compensation but he could then and
there ask the Judge who tried the case
to say that he could get compensation
under the Workmen's Compensation Act.
That has happened in dozens of cases,
and of course is perfectly just. What is
the change that is taking place under the
Government's new National Insurance
(Fersonal Injuries) Bill? Amongst other
things it is this: Whereas under the Work-
men’s Compensation Act, the compensa-
tion had to be paid by the employer and
by nobody else it was just his business
to pay; he was sued in the County Court
or at arbitration, and had to pay—now,
of course, the compensation has to be
paid out of a fund fo which three people
contribute. The workman, I think, con-
tributes 5/r2ths, the employer another
5/12ths, and 2z 12ths come from the
State. It does seem to me that in those
ciroumstances it is perfectly mightifor the
Lord Chancellor to propose, as he does in
Clause 3, some sort of compromise.

If the workman succeeds in his action
against his employer at Common Law,
he will get a lomp sum from the jury, if
there is a jury, or if not from the Judge
who is dealing with it as a matter of
fact. Is he to get that lump sum without
any regard to the fact that he is also
going to get, under the national scheme,
some more compensation? It does not
seem to me to be right that he should
get the lump sum without regard to that,
and the question is by what method and
how far should the lumphsum be reduced
on that accounf: I think this is one of
the cases where the Government have very
sensibly adopted the language of the

Law Reform (Personal Injuries).'Bil_L
[H.L.] :

AMENDMENTS
TO BE MOVED IN COMMITTEE

BY THE VISCOUNT SIMON.

CrLavusE 1.

Page 1, line 5, leave out subsection (1) and insert—

(““ (x) It shall not be a defence to an employer who 15 sued in
respect of personal injuries caused by the negligence of a person
employed by him, that that person was at the time the injuries
were caused in common employment with the person injured.”’)

Page 1, line g, at end insert— z

(““(3) Any provision contained in a contract of service or
apprenticeship, or in an agreement collateral thereto, (including -
a contract or agreement entered into before the commencement
of this Act) shall be void in so far as it would have the effect of

" excluding or limiting any liability of the employer in' respect of

personal injuries caused to the person employed or apprenticed
by the negligence of persons in common employment with him.")

CLAUSE 2.
Page 1, line 11, after (“ to ") insert (* pay )

(13 a)
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Unjust -Steward: who said: */ Sit (down |
quickly, and write fifty per cent.!" I do |
not think you will get a better solution. |
The provision is, as your Lordships see, |
that, whea fthe, jury are assessinglthe |

lump som which the employer is to pay

to the injured workman, they must take |

into account the fact that he has also

got compensation coming: to him. under |
‘this new scheme. Sﬂﬂ\;«:ﬂ should take |

‘éne half of the benefit that he would get
from that and a number of other benefit
schemes for the five years bagmmug from
the accident-and deduct it. It is ex-
tremely speculative. You do not . know
that he is going to live for five years;
yon do not know that he is not going
to pass out of industry; a woman may
get married and. pass right out of
industry.

{1t is obviously a shot in the dark, but
]u.nes under well-qualified Judges ‘cob-
stantly have to arrive at a figure which
may be regarded as a shot in the dark.
The jury have to assess the particular
value of a broken heart, or rather the
particular compensation which should be

ven in breach of promise cases; they
Ea\re to assess the amount of compensa-
tion which should go to a man whaihas
hroken his leg, or penh%ﬁhu contracted
some obscure disease, t is what juries
are for, and there is noth;?eg i:fg.ter for
that purpose, in my hum judgment,
than Pa collection of twelve reasonable
gltizens who . take their work wvery
seriously, and honestly try to artive at
a fair fignre. I do most warmly agree
with the noble and learned Viscount the
Lord Chancellor—and I think some of
my ngble and learned friends who have
great experience in this matter also agree
—that it is absolutely right to say that you
are not going to ask a jury to give
a lot nfg(s)epg.mte 'ﬁ,gnreg a.nl'lrd ﬁ;‘eln w)i;ol‘ﬁ
out the result, They are extremely likely
to be right in the conclusion, but, if yon
put twelve people together in the jury-
box who have to settle unanimously each
of the component factors, it is y that
E)u will be able to pick a hole in one of

ose factors and produce a great deal of
complication and delay.

I will not say any more on the subject
now, except to congratulate the noble and
learned Viscount who has had the oppor-
tunity of introducing this Bill, on doing
s0. When it 'is passed; it will effect a
real change in the law which will be to the
advantage of great masses of our fellow
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subjects. It:will knock onthe head
the " doctrines . under

tainly open {o }raur )

that' I be ‘no-longer heard,

Jonger order me peremptori

1 would join ‘with the noble las.timd
Viscount who'‘has ]ust-'sp_i_:kaii_ini'q_nug-
mending this Bill to your Lor '
House, and in congral hng

and learned Viscount on the Woo!saeki-h

“being instrumental in- introdu it to

this House. As has been said, it is, &
a large extent, techinical in form, butin

portant measure mn
aﬁ a vﬂ‘y Tar,

Cm.u‘ts {uowa how ai'..- ‘the
time available is taken up ‘with cases of
this kind. ;

Monckton Committes, and, f
50, :txsclaarthatthatCamngi!ta :
conducted onged deliberations, arrived
ata , comprehensive and valnable .

Report. As regards the actnal i
ofq:g; Bill, the first clause, Whm?ﬁ
with common em; eﬁbyment, is one whic

1 think will be w anybody who
has ever had ‘any contact with the law,
as réemoving a defence which nobody
greatly relished forward, becanse
it had become a fiction and a ficon
which, in the course of time, was becoming
lmrcasm.gly transparent and unmaintain-
able. In these circums| , 10 al

to maintain a fiction of that kind
neither to the stature nor to the prestige
of the law, and it is best that it should
depart at the earliest moment. Before I
pass from common employment, I wotld
add one word to what the noble and
learned Viscount has just said on the
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matter of contracting-out. He was good
enough to let me see the report which he
had of Mr. Asquith’s speech upon the Bill
which he introduced, and it is perhaps not
wholly without interest to note that, by
a coincidence, the report of his speech in
the Hansard for 1893 appears on page
1047, 50 we have at last spanned the
intervening numbers|

The second clause contains, I think, a
useful addition to the law by giving a
further licence in the matter of statutory
defence. The noble and learned Viscount
on the Woolsack has not, if I may say so,
attempted to defend as logical the third
aspect of the Bill, which deals with
damages, and rightly so, because I do not
think it would be possible to put up a
defence for it on purely logical grounds.
But, on the other hand, the law in the
last resort deals with human beings in
their corporate or in their personal
capacity, and with their relations one
with another. Human beings are apt not
to be very logical in themselves and, con-
sequently, not very logical in their rela-
tions one with the other. Perhaps the
best law is not the most logical law, but
I agree that in this clause a compromise
has been arrived at between the various
conﬂmtmg views, which I think will
receive. general commendation as being
fair, taking into account all the various
factors to which consideration has to be
attached. I say no more except again to
express to the noble and learned Viscount
on the Woolsack general thanks for
having-taken the opportunity to fill a gap
of which we were very conscious when
we were discussing the National Insurance
(Industrial Injuries) Bill, and to fill it as
adequately as it is filled by the present
Bill.

5.0 p.m.

Lorp PORTER My Lords, the
“ massed bands '’ do not propose to blow
a long, strident or loud note, but they do
welcome this Bill and the form which it
has taken. They welcome the first portion
because it enables them to avoid these
subtle distinctions which the law always
endeavours to aveid if it can but is some-
times compelled to take, not owing to.its
own inherent weakness but because of the
complications of nature. In the second
place, one welcomes the proposal to pro-
tect against an enforced possibility which
sometimes makes people pay for that for
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which they are in no sense responsible.
I understand that the noble and learned
Viscount is dealing with one aspect of
the matter, and I need not refer to it
further. With regard to the final matter
with which the noble and learned Viscousit
dealt, as he said, in the case of an ordinary
accident no account is taken of insurance,
and no account is taken because the
insured person may or may not insure
himself pay the premium. In this cass,
however, Lge workman does, to. some
extent, pay his own premium and, to thit
extent, he should have the advantage
which those who pay a premium have. In
5o far as he does not pay a preminm, then
he should not have that advantape. 'In
so far as the State or his employer pays
the premium, you have got to deal with
it somehow, and the least complicated the
way the better. Tt has been done rather by
the rule of thumb, which, after all, is the
way in which juries amrive at their
results. They arnve at them by general
considerations, without any very logical
method of reaching their conclusion. That
is what has been done for this Bill
Certainly any Court of Appeal must
be-anxious that the matter shall be decidetl
on''some general principle and not on
refined complexities with which they
would have. to deal. My Lords, I
commend the Bill. A

53 p.m

Tee LORD CHANCELLOR: My
Lords, I will not detain your Lordshipe
for more than a moment, I rise merely
to thank your Lordships for what has been
said, and to confess that it is rather an
unugual experience for me to intrgduce a
Bill and find that I get appla.udod from
all sides of the House. I hopejthat is
an omen of good things to come., With
regard to the specific points that have
been raised, I shall gladly consider, as
the noble Viscount, Lord Simon, sug-
gested, the wording of Clause 1 and com-
pare it with the wording of Mr. Asquith’s
Bill. I am afraid I had not taken the
trouble to look up the wording of that
Bill. It may be that that is better, and
I shall not necessarily adhere to this
wording if 1 find that that wording ia
better, more especially because this word-
ing is that of the draftsman and not of
myself. The poimt abom#contracting out
seems to me a‘substantinl point, and 1
will gladly look into that if it is necessary.
1 am inclined torthink that we ought to
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put in an express provision to deal
with it.

With regard to Clanse 2 of the Bill, 1
hope 1 did not mislead your Lordships in
what T said. That is the clause which
provides that, so long as the employer
can show he has done everything possible,
he would have a defence, becanse the
clause applies, of course, to every Act of
Parliament which is designed wholly or
mainly ;for the protection from personal
injury of persons !gaged in any work
or works. If—and T have not got any-
thing in mind at the t time—there
is-some Act which does not come into
that category which imposes a duty, then,
of course, that case would not be dealt
with by Ciause 2, because Clause 2 is
limited to those Acts of Parliament which
are designed for that purpose, As to
Clanse 3, I confess that when I was
Minister of National Insurance I saw this
problem looming ahead of me, and I con-
sidered it was going to be a very difficult
one. My successor in that office, the
present Minister of Nat‘inna] Insurance,
has; with his predecessor, given a great
deal of time and trouble to this mafter,
‘We have collaborated together, and it is
very satisfactory to me, as T am sure it
is to , to know that your Lordships
appro otr efforts, and I am very grate-
ful to your Lordships.

On Question, Bill read 2* and com-
mitted to a Committee of the Whole
House.

CEYLON INDEPENDENCE
BILL.

5.6 p.m.
Order of the Day for the Second Read-
ing read.

Tre LORD PRIVY SEAL (Viscount
ADDISON): My Lords, it is an exception-
ally agreeable experience for me to com-
mend to your Lordships a Bill which I
believe will receive the same unanimous
benediction as the one with which we have
just been dealing. Further than that, T
should like to say that personally it is
a source of real satisfaction to know that
twice in the same week onme has been
privileged to bring before the House
measures which denote great advances by

two different members of our Common-.

wealth—namely, New Zealand on Tues-

day and Ceylon to-day. I should like

to say how sorry I am that my noble
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for'
résponsible. It s a
thmk) ‘of the British

to ki in/step with'
nahc:gl mﬁmenhp t which
all over the world a.tuf“&) o
measures as to get the best ﬂl :
teristic growth] In ]nﬂkiﬁgﬁ‘i' a0
I' reminded ‘myself of something Ahat Lo
Balfour said ‘some years ago’ about the
British Commonwealth which I ﬁﬁﬁ“ i
particularly appropriate to this! i
to ‘to-day—namely, that in the 'British
Commonwealth free institutions'are its life
blood anlqh:ree co-operation is its msins-&h
ment. t is a tine testimony to
development: which we see marked in ﬂm
Bill now before us.

Ceylon has had a long and ]nya.l i'.un
as a part of our Colonial territories
as the ‘House' knows ‘well ‘enough, awod
loyai]y by us in' two wars: ‘without any
fii 11150‘?-‘1’;:"ua fﬂf{i&l&lde-
velopment which has npbae t'now
we have befote us a Bill which provides
for Ceylon self-government as a- ngnmer
of and as a on'inthe British
Commonwealth of Nations, Tt is ﬂgﬂt
that one ‘shonld take the oppo
say, ﬁrilt1 IIJOW much 1as ‘been *o:l;eg
d e last 17 w0 the 'res
DFJ:Th?DuAAL u‘ i‘:e i Tt'was
that Commission’ whlch first enabled the
people of Ceylon' to exercise a franchise
in & corporaté way, and this Bill is a great
tribute to the development which that haa
led to since 'rg3r. The % i
right—and I am glad to See matﬁe-no'bh
Lord is presant—thut we shold ‘recognize
the important sharé in this’ :re{rﬂopment
which the noble Lord’ opposite,
Soulbury, is entitled to claim. His energm
led to providing the basis upon which:this
scheme has been built, ‘and I happen to

also that the noble’ Lord: has con-

tributed ‘in no small measure to the
negotiations ' that have been pgoing on
during the past 12 months ‘or so, which
have' resulted in this agreement.

Now, therefore, we have in Ceylon a
Parhament with its two cﬁambem, mth a
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Prime Minister responsible to it, and a
Cabinet, and we shall have a Governor-
General occupying a similar pesition to
that which a Governor-General occupies
in the other States of the Commonwealth,
This is the first occasion in our history
upon which a Colony, developing this
system of self-government of its own
accord, has deliberately sought to become
a Dominion State in our Commonwealth.
It is the first time that such a thing has
occurred, but we hope and expect that it
will not be the last. It is a very sig-
nificant illustration, showing how British
government promotes these developments
in Colonial territories. One of the first
acts of this Government has been to sign
with Ceylon the three vital agreements
which your Lordships will see referred to
in the White Paper which has been issued.
They were signed on the 12th of last
manth. 1 expect that noble Lords who are
interested, at all events, have acquainted
themselves with them.

We have, as I say, entered into three
agreements with the Government of
Ceylon. The first is with regard to
defence. The Defence Agreement pro-
vides for mutual assistance for defence
against external aggression, and also for

protection of essential communications. I
need hardly say that that very important
agreement receives the hearty support of
our fellow members of the Common-
wealth, Australia and New Zealand, to
whom those communications are of course
so vital. Then the agreement fvmvides

that Ceylon will grant to His Majesty's
Government necessary facilities, includ-
ing the use of naval and air bases, military
establishments, and so on. Finally, it is
provided that His Majesty’s Government
shall continue to exercise control and juris-
diction over His Majesty's Forces sta-
tioned in Ceylon. As we are well aware,
the lessons of the last war, indeed the
very elements of strategy, indicate how
vitally important this agreement is and
may be in the near future,

There is a second agreement which is
called the External Affairs Agreement,
under which Ceylon is to follow in relation
to external affairs the principles and prac-
tices of the other members 'of the Cém-
monwealth. Those who, like the noble
Lord opposite and myself, have had
business of this kind to conduct, know
what that means in the way of consulta-
tion, communications and association all
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the time, 1 know that my successor in
office will welcome fo the councils
the High Commissioner of Ceylon when
this is all’ established. Ceylon wil
have a High Commissioner in London,
and we shall be similarly repre-
sented in Ceylon. There are other
provisions which are entirely in line
with  the practices of the other
members of the Commonwealth. Then
there is another very important agreement
which safeguards the interests of public
officers, those who have been engaged in
the service of Ceylon under our rule and
who may now wish to be transferred. The
agreement safeguards their salaries, their
leaves, and their pensions. It provides
for certain classes of officers special com-
pensatory terms on the same basis as was
agreed for officers who might wish to retire
on the introduction of the 1046 Consti-
tution. Other provisions I need not des-
cribe in detail. But the important and
gratifying feature in connexion with this
matter is that these three important
agreements go hand in hand with this
provision for independence, and they
reflect the spirit, and temper, of the
people in Ceylon.

There are various technical matters in
the Bill which may be dealt within Com-
mittee. I do not propose to detdin your
Lordships by going into them “to-day.
What this Bill does, in fact, is to establish
self-government in Ceylon, Ceylon being
a member of the British Commonwealth,
and these important agreements are an
essential concomitant of this advance. It
would not be right if, before T sat down, 1
omitted to say that a good deal of this
is due to the Prime Minister of Ceylon,
Mr. Senanayake. I have had the oppor-
tunity of meeting him on many occasions,
and the noble Lord, Lord Soulbury, has
‘met him on very many more. 1 can
certainly say that he stood out in my mind
as obviously a leader. His readiness to
compromise, his willingness to recognize
the importance of safeguarding the
interests of minorities, and the many
other good qualities which he displayed,
greatly contributed to the conclusion of
these agreements.

Finally, though he is by way of being
a colleague of mine, I think I can
properly refer to the comstant activity,
the friendly disposition and the helpful-
ness of my colleague, the Colonial Secre-
tary. He has taken, as we all know, a
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very active part in these negotiations over
a period of many months. It so hap-
pened that by, shall we say, a charming
accident, 1 happened myself to be in
Colombo on the first day that the Parlia-
ment met there, and I was able “:s]!ike
part in a very interesting and refreshin
tea party. It was very gratifying to ﬁ.ng
—though of course one ted it—the
great good will which prevailed. I was
very much impressed with the quality of
the pedple with whom Mr. Senanayake
had surrounded himself. Most of all, I
think, all moble Lords who havé been
there must have been impressed the
situation of the place itself. The

of the Legislative i Assembly is built on
the edge of the ocean. Tt has as fine a
setting, T should think, as any Parliament
House in the world, It is, indeed, a
beautiful place in a charming situation.
On the evening that I was there, the light
of the sun as it set over the sea was
streaming into the Chambers of the Par-
liament House. I am surc we may all
hope that that will symbolize the condi-
tions which will be associated with the
progress of seli-government in Ceylon,
and that the people of Ceylon wwill
gradually realize to the full the ideals
which, animate the other members of the
Comm_lﬁmwea.lth. I beg to move that the
Bill be now read a second time,

Mowved, That the Bill be now read 2*.—
(Viscount Addison.)

5.78 p.m.

Viscount SWINTON: My Lords, it is
my happy privilege, on behalf of the
Conservative Peers in this House—and on
this occasion none of them js in Opposi- |
tion—to welcome this Bill and to bid it
God speed. I join with the noble Vis-
count, the Leader of the House, in regret-
ting the absence of the noble Viscount,
Lord Hall, and still more the reason for
his absence. Indeed, 1 know . that
nothing but serious ill-health would have
kept him away on this occasion, which
marks the consummation of so much
excellent work on hig patrt. But it is not
unfitting, I think, that the noble Viscount,
the Leader of the House, himself an old
Dominions Secretary, should pilot this
Bill and welcome a new Dominion. Per-
haps, it is also not unfitting that an old
Colonial Secretary should bid farewell and
hail to an old Colony in sopporting the

This is, indeed, a red
Ceylon, - If their hagio
canonization, the pe
sare, will name. -Sor
es as patron saints

: tution.

Commonwealth. . By thiz Bill we
nize her full Dominion status, a s

The Throne of Ké:gry' pudie
ious gesture King George V' refurned

;géaf-iljs ple of Ceylon during the time
I was Colonial Secretary, takes on a new
significance of Io: * to his successor.
We all welcome this Bill and I am sure
that we shall all welcome equally the
Defence Agr t which accompanies it.
Ceylon isa vital link in Commonwealth
communications and in Commonwealth
defence, increasingly  important as
scientific  and  mechanical  advances
annihilate distance. That Agresment is
vital and 1 hope that in the operation of
that Agreement, which has been so freely
and so gladly negotiated, the young men
of Ceylen will have an opportunity of
finding some place in the Defence Services
of the Crown. As theinoble Viscount the
Leader of the House has said, not only is
that Agreement of great importance to us
here, but it is of equal impertance to the
Dominions of Anstralia and New Zealand,
and to the territories of Malaya. All this
makes the Commonwealth 'partnership
very wide and very real.

The noble Viscount the Leader of the
House said a word abount minorities. I
think the Government of Ceylon have
been -wise to preserve in the Constifution
the provision for the rights of minorities.
I am sure that nothing is farther from the
mind of that wise leader, the first Prime

Bill.
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Minister, Mr. Senanayake, or any of his
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colleagues;. than any idea of discrimina-
tion, and I would add my own tribute of
respect and admiration, and indeed of
longstanding friendship, %o the new Prime
Minister;” 1t is fortunate for Ceylon that
she is startingoff on this maiden voyage
with so wise a captain at the helm. I
think the retention in the Constitution of
#his. provision about the rights of minori-
ties will give a sense of security and make
easier the government of a mixed com-
munity. A majority owe a duty to the
minority; that goes without saying. But
the converse is also true. The minority
have their duties as well as their rights,
and in any community must play their
part. We in this Old Country are our-
selves something of an amalgam. Nine
hundred years ago Briton and Norman
and Saxon learned to dwell together in
unity, and it is a proud and practical
tradition. of the British Commonwealth
and Empire that many races can live
together and advance and prosper in
mutual interest and common loyalty. By
this Statute the Mother of Parliaments
and the oldest Dominion gives an affec-
tionate and confident welcome to the
‘newest Parliament and the youngest
Dominion.

5.25 p.m

Viscount MERSEY: My Lords, in the
absence of my noble friend Viscoun:
Samuel, and on his behalf, I desire to
join in the messages of welcome to Ceylon
which have been so adequately expréssed
already. I am extremely glad that the
noble Viscount, the Leader of the House,
mentioned my noble friend the Earl of
Donoughmore, who was Chairman of your
Lordships’ Hounse and who led the first
Commnission that initiated this self-govern-
ment. Those of your Lordships who
know Lord Donoughmore know that he
seldom touches anything without effect-
ing an improvement, e has a peculiar
felicity in a quiet way of dealing with
many problems. As the noble Viscount,
Lord Swinton, has said, Ceylon is one
of our oldest Crown Colonies. We first
acquired the sovereignty in 1Bo2, not
quite 150 years ago, and We are especially
glad to see that after so-long an‘expefience
of the benefils of association with this
country, Ceylon should:be one of the
first large colonies to adopt the privileges
of a Dominion within the Commenwealth.
We Liberal Lords.sendvourdbest -wishes
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to Ceylon for its rapid future development
under its new system of government.

5.27 p-m. ;

Lorp SOULBURY: My Lords, like
other noble Lords, I have listened with
the most profound pleasure and satis-
faction to the speech of the noble
Viscount, the Leader of the House, and
I would add my congratulations to him
and to his colleagues in the Government.
I am only sorry that the noble Viscount,
Lord Haly is not present. I should like
to pay my tribute to the notable contri-
bution he has made during the handling
of this matter. [ would congratulate the
Government not only en the vision they
have shown, and the tact and skill they
‘have displayed in handling these prob-
lems, but on the speed with which they
have carried out their programme, The
-amopuncement of Ceylon’s new status
was made on June 18 last. The ques-
tions of defence, of foreign affairs and
of the position of public officers had to be
negotiated. The agreements resulting
from these negotiations were signed on
November 1I; and last week this Bill
passed through the other place. I am
stite that it will receive the warmest
approval of your Lordships to-day so
that in the course of a few days it may
become an Act of Parliament,

I and my colleagues greatly appreciate
the kind and generous references made to
our work. The credit, of course, really
belongs to the men who took the final
decizsion and bear the final responsibility,
because if anything had gone amiss the
discredit would have been theirs. As the
noble Viscount the Leader of the House
has pointed out, Ceylon is the first
Colonial non-European people to reach
independence within the Commonwealth
This is a great experiment, and I have
not the slightest doubt that the experiment
will prove an oufstanding success. We
are not called upon to consider the pros-
pects and problems of a backward and
immature people. Your Lordships are now
asked to assent to the emancipation of an
ancient people, ®*ho were settled in their
country long before the Romans occupied
Great Britain; a people who have in the
past enjoyed independent sovereignty, and

‘who have for centuries known civilized

rule; a people who are rightly proud of
their history and who, for the last fifty
years at least, have been intent on regain-
ing the independence which their ancestors
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‘had .lost, and are now firmly - resolved

to justify their recovery in the eyes of
the whole world.

Intimate and friendly relations have
lasted between ourselves and Ceylon: for
the last 150 years. Each of us has made
notable contributions to the prosperity of
the other, and our interests have heen,
are, and will be, inextricably interwoven.
For a generation or more many of the
political leaders in Ceylon have been
educated in our country, and they bave
absorbed our political ideas.  Before I
went out to Ceylon I was warned by
various friends of the danger of transplant-
ing Western Parliamentary forms . of
government among an Eastern people; but
tho}- had already been transplanted, and
had taken root. The noble Viscount the
Leader of the House will bear me out
when 1 say that the procedure in the
Ceylon Parliament is practically identical
with our own; they have the same|
practices, the same usages, and the same'

“rules of order. I had only to close my

eyes to imagine myself back in the House

of Commons., The members of the
Ceylon  Parliament are ' intimately
acquamted with our language, our laws,
our literature, our history and our tra.d.[—
tions. So in no sense are we imposing
an alien Constitation on an inexperienced
or reluctant people.

When the Sinhalese asked for a respon-
sible Government they meant a Governd
ment on our model; and nothing else
Ceylon's circumstances and problems are
in’'a great many respects different from
ours,  Reference has been made, and
rightly, to the minority problem. The
Donoughmore Commission—to ~ whose
work I should like to pay a warm tri-
mute—found the same problem. Like
them, we did not find a homogeneous
population; but neither did we, like Lord
Durham, find ** two nations v.amng with-
in the bosom of a single State.’! TFar
from it. We became aware that the
relations between the majorities and the
minorities, especially between the Sinha-
lese majority and the Ceylon Tamils, had
been, and ‘still at times were, strained
and acrimonious. Your Lordships are
aware that there are some 6,500,000 people
in Ceylon: 4,500,000 are Sinhalese—one
of those races from the North, and Bud-
dhists—and .some B8oo,000 are Ceylon
Tamils, who are Hindus and come from
the South. Both groups have been settled
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in the island for aver. 2.1’.‘9& yms‘-"
are about 700,000 1nd:au Tami!n
on thé estates, some

descendants of the Ara

burghers,  descendants’ of -tha—'
colonists, and 5,000 or.
people. It 'is by no me.anss i
population.

Ceylon. last Al :

nuinally depe;ﬁu d on: ra.c.'.ﬁ

issues, For a long timi

Legislatures the ratio of

been five Sinhalese to

in the proportion of thq.

we were there we had many

tions from the Ceylon Tamils to. fect
that they were debarred and, so farias
they could see, wonld for evar be debarred
from an adequate share in the responsi-
bility of the government of the country.
They said they were subject to

petual domination of the Smhalm

the approach afthecj nf

of pgafe'r and anthority’ from neufrs
British hands,  To meet those nd,t ]
natural apprehensions we T

certain safeguards which, ‘as ' th
Viscount, Lord Swinton, menlimmﬁ
now, aré being retained in the new’

in Council, I am glad they: are.. We
also rem:lrnmendadiJ ‘a Second - smm-:-;ﬁ
His Majesty's Government  agreed
our recommendations—for we felt that the
protection of minorities was an'important
and useful function of a Secopd Chamber.

i do mot, however, place sa much
=Hunce on statatory safeguards or on
the establishment of ‘some 'particular in-
stitation 'as a protection’ for’ minorities ‘as
1 doé ‘on the ‘good sensg and moderation,
the tolerance and statesmanship, of the
majority. In the long run that is the
only real safeguard. Like my noble friend
Viscount Swinton, I am absolutely con-
vinced that the Sinhalese Government ‘re
making, and will make, the most earnest
endeayours to secure the contentment and
the ‘welfare of the minorities: in ' their
country. They will do ‘that mot only in
the inferests of their country but because
of the result of the recent General Eloction
__if only from the much narrower political
interests of common- polifical” prudence—
for the Party supporting the'Government

in Ceylon have not secured' a’ majority
over the other Parties: combmed
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As tegards ‘the recent General Election
—which I understand was conducted in
b most orderly fashion, and with great
fairness _we pointed out in our Report,
some two and a half years ago, that there
were then definite indications of the
growth of a Left Wing movement in the
Island, disposed to concentrate more on
political and economic than upen racial
and religions issues, and already con-
stituting a potential solvent of racial and
religious solidarity. The result of the
General Election showed that that
diagnosis was not very wide of the mark,
Of the niney-five elected seats, twenty-
five were won by exponents of an extreme
Left Wing policy, and nineteen by Inde-
pendents; the largest Party, consisting of
forty-two, is led by the Prime Minister,
Mr. Senanayake. The remainder of the
House, I think, are Tamils, The Prime
Minister, Mr. Senanayake, is a Sinhalese,
but he has never thought of himself as a
Sinhalese representative. I think he en-
joys the trust, and indeed the affection,
of all communities in the Island to a
degree unprecedented in its history. In
his newly-formed Cabinet two Portfolios
have been given to Tamils, and one lo a
Moslem. So I think one may say with
some confidence .that the days of com-
munal representation are numbered, and
are giving place to a division on political
and economic issues similar to that in
this country.

That means that the stage is now set
for the emergence of a Party system
suitable to the constitutional reforms of
British Parliamentary government, I
think I may register my approval of such
a development without being suspected
by your Lordships of any particularly
extreme Left Wing sympathies. If I may
quote a very short passage from our
Report we said:

- - . that communal representation, though
superficially an attractive solution of racial
ifferences and to some extent the line of least
resistance, will be fatal to the emergence of
that wnguestioning sense of nationhood which
is essential to. the exercise of full self-
government.'"

For those reasons, I think there are good

grounds for hoping that the dissension

between the minority and the majority,

which admittedly there has been in the

past, will disappear. There is every

prospect of an integrated policy and no
HL TF2
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| longer any political danger of racial and
| religious 1ssues,

I would like to put before your Lord-
ships a few other reasons for my confi-
dence in the successful outcome of this
experiment. The foundation of success
lies in an educated population and in
there being sufficient resources to. provide
the people with a reasonable standard of
life. ~ Those foundations are laid in
Ceylon. Primary education has for some
time been compulsory in the Island, but
there are as yet nothing like enough
schools, There are some first-rate
secondary schools, but still too few, and
an excellent and well-administered unj-
versity. The urge for the increase of
education in the island is tremendous, and
I know very well that the Government of
Ceylon are making, and will make, every
effort to meet it. They are well aware
of the importance to the island of a well-
educated electorate. Expenditure on
education in the last decade has trebled.
Literacy is making notable progress. So
far as I know, no other Far Eastern
country has anything like such a high
proportion of literate persons, although
sitbstantial illiteracy is still a serious han-
dicap for a country which has enjoyed—
thanks to the Donoughmore recommenda-
tions—adult suffrage for sixteen years.

There has been a notable advance in
the sicial services. Hospitals and dis-
pensaries are growing apace, and great
efforts are being made to spread the
knowledge and the practice of hygiene and
sanitation. Substantial steps have been
taken to promote social security, work-
men’s compensation, relief for the poor,
factory legislation and so forth. Ceylon's
resources, as your Lordships know, are
mainly derived from agriculture, tea,
rubber and copra, In the previous Legis-

| lature the present Prime Minister was the
Minister of Agriculture, and thanks to his
immense drive and energy his influence
was felt in every direction in the island,
in the expansion of land development, in
land colonization, in experimental farms,
in cattle breeding stations, in farm schools
and, of course, in irrigation, which is one
of the main problems, Also, thanks to
him, the co-operative movement has been
widely extended throughout the island
and has been an immense boon to the
poorer section of the people. As regards
finances, I need only tell your Lordships
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that the National Debt of Ceylon is just
about equal to one year of her revenue.
I think your Lordships would appreciate
a similar position in this countryl

Before 1 sit down, may I say this? It
is for the reasons that I have ventured to
put before your Lordships, and with suc’h
great interest as we have in each other’s
prosperity, with such kindly, good-
humoured, charming, and courteous
people, with such natural resources and
with leaders of proved experience, that
I feel Ceylon can face the future under
the happiest auspices, This is an historic
occasion. It is-a landmark in the develop-
ment of the evolution of the  British
Empire, and it brings another step nearer
what I believe to be the ultimate aim of
British  statesmanship—the fusion of
Empire and Commonwealth. Ceylon is
the first and will not, I feel sure, be tl}e
last of many other communities who will
in due course attain the same indepen-
dence under the Crown, until the British
Empire becomes one vast family of: self-
governing States—to quote the Statute of
Westminster: A

" United by a common allegiance to the
Crown, and freely associated as ‘members of
the British Commonwealth of Nations.'*

I feel it a very great privilege indeed
to have been allowed to make some small
contribution towards helping 2 friendly
and loyal people towards the realization
of their ideals,

Viscount ADDISON: My Lords, I
am quite sure that there i= nothing further
required from me, after the support the
Bill has received and the well deserved
tributes which. have been paid to those
who have done so much to make this
possible. ¢

On Question, Bill read 2°, and com-
mitted to a Committee of the Whole
House.

HOUSING (TEMPORARY
ACCOMMODATION) BILL.

.47 pam.,
: 1Ordre’r of the Day for the Second Read-
ing read.

Lorp HENDERSON : My Lords, 1 beg
to move the Second Reading of this short
Rill the purpose of which is to increase by

_ £20,000,000 the sum available to meet the

cost of the temporary housing programme.
At present the amount which the
HL 7F3
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Minister of Works may speiid for this pur-

"pose is limited to/a total of £200;000,000

Originally, ‘the Housing (Tt
Accommodation) Act of 1944
a maximum' of £150,000,000;
was later raised to £200,00¢
tion 5 of the Building Maters
ing Act,” I045.
Ekpected. 'ﬂl\;t i
217,000,000, but ‘it has b
advisable ' to ‘make an additional
ance of £3,000,000 to cover contin
Approval is sought, tthBﬁlt&_.
of £220,000;000. 3

Before T go on to deal with 5
for these successive increases, Lord-
ships will, I think, be interested'in a few
facts about the temporary housing scheme
itself. The total number of temporas
houses being provided is 156,607, of
which 124,511 have been allocated to
England and Wales and the balance of
32,156 to Scotland, ~Of the temporary
houses 54,500 are of the ﬂmmm
which are manufactnred and " efected
through the agency of ‘the Ministry of
Supply. The other 102,117 are made up
of seven principal types for which the
Ministry .of Works are tesponsible, -
programme is now within ‘sight of

pletion ‘and it will not be extended.The

number of houses 8(;1:13&;!7
I was only 24,184, an it ;
Ere aluminium houses, the programme of
which is due for aomp]eﬁop':ne’;t--!_[d 5
On the other types work should ‘ﬂn&l t
by the end of this year in England and
Wales, but in Scotland there are likely
to be a few houses rtinaining for com-
pletion next summe:

‘these

That is a brief history of the pro-
gramme. 1 come mow to'the principal
factors which have given rise to the in-
crease in its cost, which has risen by.about
£39,000,000 from the comparable estimate
in the White Paper of Ociober, 1045.
There are foor main canses of this in-
crease, and I will deal with each in furm.
The first factor is the substantial increase
in wage rates and in the price of materials,
This has added to the cost of site pre-
paration work and of house erection.
Similarly, there have been increasesin the
costs of fixtures and fitments. The second
factor is the additional costs of di.stﬁb_ -
tion and transport. The original intention
was to complete the temporary housing
programme,  except for the aluminiom
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[Lord Henderson.]
house, by the end of 1946. It was, how-
ever, not found possible for local anthori-
ties to acquire sites and complete road
development work in time to enable this
to be done. Most of the sites which were
readily available were required for per-
manent housing and additional sites were
not easy to obtain, especially in the built-
up industrial areas to which most of the
temporary houses had been allocated.

After sites had been acquired there were
difficulties such as shortages of material
and of labour to be overcome; and last
winter while local housing authorities were
undertaking concurrently site development
for both permanent and temporary
houses, work was practically suspended
for two or three months over a large part
of the country owing to the severe
weather.  Local authorities played their
part magnificently but it was inevitable
that the organization set up for the
storage and distribution of the houses had
to be kept in being for at least a year
longer than was expected. The number
of centres had also to be increased during
1946 owing to unbalanced production and
house components and of fixtures and
fittings.  Factories were changing over
from war- to peace-time production,
labour was being re-deployed, and there
were rtecurring shortages of material
resulting in an accomulation of un-
balanced stocks which had to be stored.
It became necessary to take over a large
number of airfields for this purpose, and
this proved to be expensive, as many were
far removed from railway and main roads
and the costs of loading and handling
were further increased by the distances
between individual buildings. Moreover,
labour had to bebrought to these cenires at
additional expense and there was unavoid-
ably a considerable amount of double
handling and inter-depot movement. It
is for these reasons that the cost of dis-
tribution and of transport has proved to
have been under-estimated.

The third increase is in the costs of site
erection. The unbalanced production
during 1946 of fixtures and fittings often
held up the completion of houses. This,
combined with delay from occasional
labour . difficulties and severe winters,
inevitably led to extra expense on the
sites, The ovtcome is that the basic price
of the principle types of prefabricated tem-
porary houses has increased from about
£1,043 to £1,180, the costs ranging from
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£1,079 to £1,243. To this has to be added
capital expenditure incurred on the pro-
duction of steel fitments and an overall
contingency provision to cover extra
expenses that have been incurred by site
erection contractors owing to delays in the
delivery of fitments and other causes
beyond their control.

Finally, the fourth main factor in the
increase is the rise in the cost of the
aluminium temporary house, from the
tentative figure of £1,365 to its present
one of £1,6r0. This house is wholly fac-
tory built and it was always known that
it would be more expensive than the other
types of temporary house. The decision
to proceed with this house was taken in
1045 when, with the war continuing, it
became evident that factory capacity,
steel and labour could not be released for
the production of the steel temporary
house for at least a year, whereas the
production of the aluminium house could
start much sooner. Moreover, ifs inclu-
sion in the programme was considered to
be justified on broad national grounds,
in that assistance would be given during
the period of transition from war {0 peace
to the greatly expanded light metals in-
dustry and in easing the employment of
ex-aircraft workers, The great merit of
the aluminium house is that it is wholly
prefabricated and can be erected in a
few hours with very little building labour.
Including it in the programme has meant
that, in spite of all the shortages and
difficulties which have hindered progress,
it has been possible to build two houses
per year per man employed in the build-
ing industry. This is about double the
rate at which it has been reckoned that
permanent houses were built before the
war, and it has meant that a substantial
fumber of houses has been built which
would not otherwise have been provided.

In the debate on this Bill in another
place, a number of requests were made
for further particulars, of the cost of the
various types of temporary house and for
detailed explanation of the reasons for the
increases, My right honourable friend
the Minister of Works has promised that
before the end of the year a statement
will be published, possibly in the form
of a White Paper, which will analyze the
costs of each type of temporary house
and explain where and how the increases
have occurred since 1945. Noble Lords
may consider in view of this that any
inquiries which they might otherwise have
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felt impelled to raise to-day can best be
left until the detailed information is made
available in the promised statement.

I have dealt with the principal.factors
which have created the need for the Bill.
The end of the temporary housing pro-

me is now in sight. When it is
completed it will have provided 156,000
families with a new home and within a
far shorter space of time than would
otherwise have been possible. That it
has been costly is true; but from the
heginning it was understood that this
woitld be so. But I believe that noble
Lords will agree that it has played its
part nobly in helping to resolve some of
our most pressing housing difficulties. T
hope therefore .that I may have the
approval of your Lordships’' House for
the additional sum of £20,000,000 which
is being sought by this Bill to enable the
temporary housing programme to be com-
pleted and rounded off. I will only add
that the Bill deals solely with finance. I
beg to move that the Bill be read a second
time.

Moved, That the Bill be now read 2z
—(Lord Henderson.)

5.58 p.m.

Lorp LLEWELLIN: My Lords, if I
may I should like to congratulate the
noble Lord who has just sat down on
giving a clearer explanation of this Bill
in your Lordships' House than was given
in many spee£les—in the speeches of
Ministers themselves, indeed—in another
place. I congratulate the noble Lord on
the concise and clear way in which he
has brought this Bill before us.

I do not think any of us regret this
temporary housing programme. It was
started by the Coalition Government, car-
ried on by the Caretaker Government, and
is going to be concluded by the present
Government. It has made its contribu-
tion, and a considerable contribution, to
the housing problem since the war. On the
other hand, it was known when it was
originally proposed that it was put for-
ward only in order to provide houses
quickly. It was, however, also thought
that it might have a sobering gffect on the
prices of traditional building; that is to
say, ‘one could compare the cost of a
Lempora?) house with what the builders
charged for the permanent houses they put
up. It is regrettable to find that the tem-
porary houses are costing so much more
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pleted at a cost of {400 per !
October, 1945, ‘as the noble Lotd ha
the price of the other & 1ty
about £1,700 & honse and

words aright, it is now op

mark. ;

It is really a great pity
had to spend so much o
1 do not know—we shall have to

see when this White Paper comes out
: o

whether their ¢ as
well investigated, becatise it seems to
that onme ought to get a house of'

standard fitments :
ordered as mass uction artic

-you are giving a n:g: -
atever it

basins, boilers, or w!

of the same type, there ought
a gradual increase in the cha
decrease. That i why I.
know a little more—we shall w
White Paper to see it—as to
later stages of the ¢

pay {310 more for an aluminium house
seems to me the kind of thing that one
should not do.  The price for a com; la_‘tely
factory-made hoose, especially if it is
being built, as indeed this has been,

a continuous process system, h%]\":
gone down rather than gone up, as
factory gets under way. I am really
surprised to see that the price of the
aluminium house has risen to the fright-
fully high figure of £1,610.

But, there it is; we are faced with the
fact that all these orders have been given
and the programme is coming to ifs end
in May, and we are rather like a person
who has incurred some very expensive
bills which somebody has to pay for. The
Government and everybody in both
Houses of Parliament are faced with the
necessity, willy nilly, of having to pay
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for this programme. I think it has helped
to meet a great need, but at much too
high a price. Noble Lords on these
benches reserve our right to leck into and
discnss these prices again when we see the
White Paper, becanse I certainly had
hoped that they could be kept down
more than they have been. I hope that
we may, if we investigate them, find out
what can be done in future to keep the
prices down a little. To-day, however,
we have no option but to give a Second
Reading to this Bill, for it has helped to
meet this need.

I say again that I am sorry that the
proyision of these houses has been <0
costly, and it is surprising in these days
" how easily: we bandy about sums of
£20,000,000, and so on. I noficed in
another place the Minister of Works said:
1 may be only a million pounds out.”’
We did not talk like that in the years
hefore the war. We are getting a little
Joose:in the way in which we spend these
millions. After all, the estimate put
forward of £200,000,000 had {22,000,000
in it for contingencies, and that has all
gone, A sum of f22,000,000 for con-
 fingencies is a fairly large amount, and
now another £20,000,000 has to be pro-
vided because the £22z,000,000 for con-
tingencies was not enough. I only hope
and pray that the paltry little sum of
£3,000,000 for contingencies which is in-
cluded in this estimate will be found to
be sufficient.

On Question, Bill read 2*; Committee
negatived.

JERSEY AND GUERNSEY
(FINANCIAL PROVISIONS) BILL.
Read 3* (according to Order), and

passed.

(Tmprovemenis) Bill thaz

URMA INDEPENDENCE BILL. |

ad 3* (according to Order), and
passed.
6.5 p.hl.

MINISTERS OF THE CROY
(TREASURY SECRETARIES) BILI.

Brought from the Commons.

Lorp AMMON : My Lords, this Bill is
one of an urgent character. It passed
through all its stages in another place with
general approval yesterday, and we hope
your Lordships will agree to the suspen-
sion of Standing on Tuesday next
so that it may be n as first Qrder and
passed through all its stages. TS a single
clause Bill, the object of which is to add
to the numbers of Parliamentary Secre-
taries to the Treasury in order to establish
a new post of Economic Parliamentary
Secretary to the Treasury. I beg to move
that this Bill be read a first time,

Moved, That the Bill be now read 1*.—
(Lord Ammon.) ;

Lorp LLEWELLIN: My Lords, per-
haps it might be conv nt for me to say
that we agree with the suggestion that the
noble Lord has just put forward about
taking the Bill through all its stages on
Tuesday next.

On Question, Bill read 1*, and to be
printed.

LONDON COUNTY COUNCIL
(IMPROVEMENTS) BILL.
Report from the Select Committee, That
the Committes adjourned on Tuesday last
and pray leave to stand adjourned sine
die for the convenience of parties: Read,

House  adjour
minutes past six o

Dowping,
TADWORTH,
SuURREY.

Tri. TADWORTH 3300




16th December, 1948.

My dear Goodhart,

I enclose an official report of the debate
in the House of Lords yesterday about the status of
Weitizens of Eire" in this country, when the
ind i reign Republic of Eire comes into

ognksed by us and the other Dominions,
as it must necessarily ha- I wish you would resad
I h and the attempts made to meet, what is to
that the internatione
it is a forelgn
&—wid any other 3tate. Of course, We may
nake such arrangements with another foreign State as
we please and I should hope thatg uVPrTCDdJ wanta to
have the most friendly relations with the Republic of
Elre. But it passes my comprehension how anybody,
who prof T ering of international law, can
ot that, internationally, the new Republic 1s a

e bt¢ue (which is the very object of its creation)
Ol

aih ign state" in relation to any
ndi as at one time opne country,
nd Sweden are sspsarate
country" t the other.

Jlll u not conaider writing a short letter
to "The Times" hich shows that the international
ublic of Eire is really beyond
the consequences may be? The thing
rse, in the simplest terms &and your
ould carry great welght. Perhaps Brierley,
mith and 1d would do the same. I believe
ibution to plain thinking
orising excuseas.
i1l heve a note in the L.Q.R.
anonomously, but would
has not been 1n the




£ is really no foou to deal with the
difficulties that now arise, which =zre v Y numerous
(National Service, oath of an M.P., benefits under
the Insurance Acts, liabllity for treason and so on),
without first getting the sctuzl conssguences,
intermationally apeaking, of the cre&tlon of 2 Republic

of Bire realised apnd admitted by all resvonsible peorle.

Palf the urouule that is going to arise is due to
"make-believe" and I “eﬂlly Lu[in to doubt whether the
pPresent Government have been adeguately advised =zt all.

Will you let me kmow, as =oon asg you can
what is your own reaction? I need not gay that I

’

should greatly value your opinion.

Yours very sincerely,

Cg?yyxfu*wu

Professor A.L. Goodhart, K.C.,
Whitebarn

Boars HLli

Oxford.

16th March, 1949,

My dear Goodhart,

As newspaper reporis are B0 mea,
you might be interested to read yeaterw
debate in the Lords on the transformation of
Newfoundland into a province of the Dominion
Canada. My speech begins at column 319 ai
was chiefly concerned to destroy the sugg
sedulously ciroulated in some quarters,
procedure was "unconstitutionsl® - a word
some people do not seem quite to unde:
Wo doubt it is the proximity of the Uni
which leads some people Who eclaim to be lawye.
in Newfoundland to imagine that a British ooui
can challenge the exercise of legislative powers.
You appreciate that, in an exposition om such &
question, you have to suit your language to your
audience. Perhaps, too, you may be interested im
the historic summary om columne 329 emnd 330.

I am deeply cec.cerned at rscent d.nlm
affecting the British Comsionwealth. It was a sad
mistake for Attlee's Government to assure Eire that,
if it turned itself into a sovereign independeant
state and repudiated the Crown, we would not w
it as & foreign country. That, of course, is




it will become before thies month is out. Thise
attitude has only encouraged Nehru to go so far
a8 he has in the case of the Dominion of India.

I really don't see what the nexus can be, unless
it is that of formal allegiance to the Crown and
I would sooner see a smaller list of Commonwealth
states than adopt a fagade which would be a sham,
It is very difficult and very fundamental,

Yourse ever,

5[. .~ o

%ﬁnfesaor Goodhart,
itebarn,

Boars Hill,

Oxford.

29tk July, 1949.

My dear Goodhart,

You wlll be interested to ase the

judgments given today in the House of Lords, which

overrule the C.A. in Hyams v. Stusrt King 40 years B

ago. I am glad to say that Wilfrid Greene and
two others asgree with me that Fletcher Moulton

was right.

All good wishes for the holiday season,

Professor A.L. Goodhert,
Whitebarn,

Boars HI111,

Oxford.




15th November, 1949.

My dear Goodhart,

The October number of the L.Q.R. reached and net Anfrsaientlvie RUBEE
the House of Lords Library today, but I do not see A iacs sroroduently s SuRESdRCRL SRS SEENS
in 1t any comment on Hill v. Willism Hill and Sons. o Srevloua deotaton of ieatiE A
That case wss decided in the Lords on July 29th and 3 Certainly, the official faw Keports are shockingly
was reported in the All England reports of August 13th. behind the times.
You will remember that I sent you a print of all the
judgmente as soon as they were dellvered.

1 t writing thi \3}1:: idea of h R

am not writing 8 any idea of reproach, MJ s

for I suppose the explanation is, in part at any rate, : ojlvn ~S:”“V1“
the slowing down of printing.(I find 1t guite impossible
to believe the Government's repeated assertion that
productivity has increassed by 30% in the last few years)
But when at length the L.Q.R. is in a poeition to deal
with the case, I suggest that you might with advantage
regiaster a stizng complaint at the slowness with which Profegsor A.L. Goodhart,K.C.,

Yours ever,

the official Jdaw Aeports come out. I feel sure there Whitebarn,

of slackness about this, for I was not Boars Hill,

is a great des
Oxford.

sent the proof of my own Jjudgment to revise until long
afterwards. It did not require any revision, but only
two corrections where the printer had falled to reproduce
the text that was before him: The delayed action of reeot-
medern law reporting has grave practical disadvantages
P.S. I notice that in the April number of the
L.Q.R., at p.1%55 there 1s a reference to the
importance of the issue now decided with the
remark that "the whole question would shortly
be considered by the House of Lords". So it was
in July. But how 1s anyone reading for the :
Jurisprudence school to know?
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DowbiING,
TADWORTH, [Ci Srr |




l4th March, 1952.

My dear Goodhart,
On the chance that the Editor of the L.G.R. hae

noticed the short account in the Times' Law Report of today
of what has happened in the Appeal of :

Public Prosecutions, I enclose a copy of the letter I am
writing confidentially to the reporter. One excuses the
popular Press for getting these things a bit wrong (I pee
that the Daily Express reports that it was "Lord Simonds,
the Lord Chancellor", and not your humble servant, who made
the statement in the House!), but it is important that
lawyers should understend exactly what happened.

We shall be delivering our speeches in this caae
shortly and they will, I think, attract the attention of the g
L.Q.R., for the "point of law of exceptional public importancge
which caused the A.G. to certify, was whether the principle in.
Makin's case was now extended beyond its original ambit, and

on that we have something to say in general terms, but you will
find, when our speeches are made Justifying the allowance of
the Appeal and the release of the prisoner, that the ground is
a2 much narrower one arising on the summing up and the
admissibility of evidence on the count on which Harris was
convicted. I could wish that the Criminal Justice Act had
required the A.G., whenever he found it right to certify a

cage for Appeal to the House of Lords, to formulate the "point
of exceptional public importance". But it déea not, and, as
we try to dispose of criminal appeals as quicrly as posaible,
there is not even the case for the Appellant and the case for
the Prosecutor drawn up and provided beforehand for the
consideration of the Court. Still, speedy justice in criminal
actions is the thing that matteps, and above all in a case
where the final decision justififs the discharge of the man who
has been eentenced. I hope you agree that in this matter the
machinery works much better here than it seems to do in the
United States.

Yours sincerely,

\_Y: Y
Professor A.L. Goodhart, K.B.E.,

University College,
OXFORD.




THE BALMER LAWN HOTEL

Trieamams; “TALLY HO1''
Teiarowe: BROCKENHURBT 3118,

1l4th October, 1952.

My dear Goodhart,

I send you the judgment in a
difficult case about the sale of
aeroplanes which belonged to the
Chiang Kai-shek Government. I
gee in "The Times" that the Communist

Government of China gays it is "an

inferior ahot“.’ But I  smnture to
el

think that the decision ie right.

Yours ever,

Sj“lfv“"'w"-

The Master of University College,
OXFORD.

THE HONYWOOD HOTELS
RAVEN HOTEL, SHREWSBURY BALMER LAWN HOTEL, BROCKENHURST QUEEN'S HOTEL, CHELTENHAM
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Privy Council Appeal No. 15 of 1952
Civil Air Transport Incorporated - - - - - - Appellants
v

Central Air Transport Corporation - - B - -Respondent's

FROM
THE APPEAL COURT OF HONG KONG
REASONS FOR REPORT OF THE LORDS OF THE JUDICIAL

COMMITTEE OF THE PRIVY COUNCIL,
DELIVERED THE 2818 JULY, 1952

Present at the Hearing:
VISCOUNT SIMON
LorD NORMAND
LorD OAKSEY
LorD RED
S LiONEL LEACH

[Delivered by ViSCOUNT SIMON]

This Appeal came before the Judicial Committee in most unusual cir-
cumstances. It concerns the ownership of 40 aircraft lying on the
Govemment airfield at Kai Tak in Hong Kong. An Order in Council
cited as the Supreme Court of Hong Kong (Junsdll.'non) Onier in Co
1950, made by his late Majesty in Council on 10th May. 1950, which
came into operation forthwith, after reciting that the ownership of these
aircraft (part of 70 aircraft covered by the Order) was in dispute and
that it was just and desirable that the question of their ownership and
of right to their possession should be decided by a Court of Law beﬁote
they are permitted to leave Hong Kong, provided (inter m'.ia] as l’o[lawu‘

1.—(1) In any action or other proceeding cannarmng the aircraft
which may be instituted in the Supreme Court of Hm Knns after
the date of the coming into operation of this Order, it shall not be
a bar to jurisdiction of the Court that the action or othe: groceeding
impleads a foreign Sovereign State.

(2) 1f a Defendant in any such action or other proceeding fails to
appear, or to put in a defence, or to take any other step in the
action or other proceeding which he ought properly to take, the
Court shall, notwithstanding any rule enabling it to give judgment
in default in such a case, enquire into the matter fully before giving
judgment.

* * * * *

3. Any person claiming ownership or right to possession of any of
the aircraft and aggrieved by the decision of the Court in an action
or other proceeding . . . . may appeal therefrom to the Full Court
and from thence (sic) to His Majesty in Council, and such an appeal
shall lie notwithstanding such person has not taken part in' previous
proceedings.

* - - * *

5—(1) Until the Governor is satisfied that ownership or right to
possession of the aircraft have been finally determined the aircraft
shall remain in Hong Kong and the Governor may give such direc-
tions and take such steps, whether by way of detention of the aircraft

[25]
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or otherwise, as shall wppear to him necessary to prevent their
mmm] and. to ensure their maintenance and protection.

,Gow\mor is_ mh&ﬁeﬂ that Wnemhlp or m;hl to.

n to c;mm:cl:uI with any direction given by the
ﬂﬂssecnonhusha]lbeguﬂtyafannﬁmceand
] ¢ conyiction to a fine not exceeding six
mnﬁ.lhs or to bnth. such ﬁm and such imprisonment.

* * * * *

_6—(2) Th mmﬁ referred to in this Order are the aircraft men-
%bi-anmhta to this Order together with any spare parts,
nnd aqmpmﬁnt for use in relation to any of the aircraft,
- may in case of doubt give directions dw,gnatm;
hi y and equip

of Chma Service of the writ was attempted upon the Central
eople’s Government of the People’s Republic of China (which, for
hmv]ty. it wﬂl be oonvemem to call “ Lhc Commu.mst Guvemment ", and

1 order was made for semce by leaving a sealed copy of the
of the CATC in Hong Kong. No appearance or
mta on 1o aippaar was filed and, were it not for the Order in
erred 10 above, the action might have proceeded no further,
lhs Gmmmmm Govemmgnt and CATC. had notice of i)

on the 27th and 28th of March, 1951. On 21st May, 1951,
d a resmcd judgmem dismissing the claim and, in view of
} : § fmahty in the matter as soon as possible,
_that any " 3ppe&l from his decision should be brought within
5. MNotice of nppeal to the Full Court was given within this

appual was heard by the Full Court (Gould and Scholes JJ.)
on the 21st and 22nd of August, 1951. On the 28th December, 1951,
the Full Cmm duimjss:d the appeal, and it is from this decision that
appeal is now brought to Her Majesty in Council.

C.ATC. are a State-owned enterprise operating under Ministerial
control which provided Air-Services (including communication to and
from Hong Kong) by means of civil aircraft belonging to the Government
of China. This enterprise came into existence under the previous
Nationalist Government of China and continued as an organ of that
Government until it passed to the Communist Government which at a
certain date, in the view of H.M. Government in the UK., succeeded
it. Tt is beyond dispute that the 40 aircraft which are the subject of this

permitted the machines with i

ground. On the same cfay, ;

who had temained’ loyal to the' Na
16740
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aff in H’ong K(mg A ik
for CAT.C. at Hong Kong
sible by law to ensure that the
or m;umd by unauthorised persons.
nnd to take other precautionary steps,
tﬁe‘phneswmlucataﬁonl{m"[‘ak
Hpng Kong officials, viz., the Commissioner
of Civil Aviation, approved. Parker acted
r]ay 75 special guards were appointed with
A [ew d&ys later, however, for Teasons

2 ex-nmphym took physiml conuol of
Ta: commenced pmeeediugs in t_hg name

‘l&r' ..Bn-jm.mashmrofthcde,‘mo&mmum
Ga\unmam. issued the following document :
“To
General Manager Chi Xi Liu,
General Manager Cheuk Lin Chen, and
. All Officers and Workmen of
it Mations |, Aviation Cm-pomuon and
Air'.Tramport Corporation.
Nmemyouwhomglmmslymnpholdthecause
mﬂglb@gmdthnmcmamdanasm Liu and Chen.
1 hereby accept in the name of the Cabint of the People's Central
:Gum:n:ntdlhe&mese?eop{u Republic the telegraphic request
; mdeby you on 9.11.1949, declare the China National Aviation
: 01 the Central Air Transport Corporation 1o be, the
pr Chmese Peophs Republic and exercise (the right
of) control of the said China National Aviation Corporation and the
-said Central Air Transport Corporation on behalf of the People’s
1 hureby a’ppuu:lt Chi Yi Liu to be General Manager of the
'Chh!a National Aviation Corporation and Cheuk Lin Chen, General
" Manager of the Central Air Transport Corporation.
Ihopea]loﬁiﬂsandwotkmnof the said two Corporations
remaining in Hong Kong and Specially Liberated Areas will hereafter
unite in a body under the puidance of the two General Managers
- Liu and Chen, heighten their precautions, shatter the secret plots of
the reactionaries, bear the responsibility of protectinig the assets and
wait for further instructions (from me). The (cost of) living for
all the officers and workmen shall be borne by the People’s Central
Government. I again hope that you will stick to the position of
patriots, strive to make progress and exert yourselves in the cause
of establishing the civil aviation enterprise of New China.
Dated the 12th day of November, 1949,

(Sgd. & Chopped) Chow En-loi.”

-z Isanyuﬂlﬂr
“and, if so, fmmwhataatz‘}‘
15740



ot.':Qu'

6

6. What is the status of Formosa? Is Formosa part of China
'ormhl‘*omgn A-yis Cﬂmla? i

STBATIS o

Gowmment) as de ;ure Government of

ou‘. tke January Sr.h,f.is.nun.ry oth,

‘of the Republic of China and as from midnight
ry 6th, 1950 HM.G. ceased to recognise the
list Government as being de jure Government of the

the January Sih,l.lanu.a:y 6th, 1950 HM.G.

do not Iwosmse any Government other than the
‘Government of the People’s Republic of China as
Gnvamment of tbe Republic of ‘China, Auenlmn

Eéa was part of lha territory of the Japanese
G. consider that Formosa is still de jure part of
T quembut 1st, 1943, at. Ca:m. Pmsndam_RoosevelL

ates orf America, the Umted Kingdom and the Republic of
China reaffirmed ° The terms of the Cairo Declaration shall be carried
- 2&:]1. 1945, as a result of an Order issued on the

‘and agreement between the Allied powers con-
Formosa surrendered to Chiang Kai-
: the consent of the Allied Powers,
ormosa was undertaken by Lhe Government of
At present, the actual administration of the
u meg. who has not, so far as HMG. are
- ﬂ:e mpmur authority of the Nationalist Govern-

: amadn_mdthatthoeﬂutufrecogmuon by HM.G. as stated in
-ANSWET Qmsﬂnns 1'to 5 and in particular its retroactive effect (if
.q;w),amq i for the Court to decide in the light of those
,md limewdnnuhefmn

(It wﬂl bu appreciated that Rnply No. 6 was given before the Treaty

of Peace with Japan of December 1951, when Japan renounced any
claim to Formosa.)

(ﬂ Mmadmonappulmmmn
therqmmm
= Doen HMG. recognise the People’s Government as having
b'e‘bomethedefm sovereign Government or the Government exer-
crsiugnﬁecuvemno]onthelstt)cﬁober 1949, when it was
‘proclaimed, or any other date between that date and the 5th January,

1950, of the part of China of which the Nationalist Government had
mseﬂmbemedefaeio Government? *

Repbv of Fareign Office on 13th March, 1950

“HMG. in the United Kingdom recognise that in the period
between October 1st, 1949 and S5th-6th January, 1950 the Central

January 5th-6th, 1950.
The argument of the appelhnts

o

summnnsedbyﬂ'n'GunId-H e CJ as |

Natlona.ilst(immmmt. there was 2
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1949 by that Government to the partnegship, a condition being that
the partnership should organise a Corporation to which the physical
assets were 1o be transferred ;
(b)thﬂ‘pntnm duly transferred the assets by a sale valid
in American law to the appellants ;
(c)awmganfﬁovemnintmhy succession and not by title
h awmdmgly the Nannnalm: Guvmmaut ‘was em-

yand {which was also adopted by both the Judges of the
) is ﬁmt llle muauon of the Nahunali.st Goyernment on

hmmuftheptlmortedsalcwmnotsuchastha
lawfully impose. In order fully to appreciate the
view on this point, it is necessary to quote two passages

-the Central People’s Guvnmm:nl. Suhsequnnﬂy the Courts of Hong
K.ough:!d. and wnh mspect. m my opuuovn rightly hdd. that these

's Government. I will refer here to certain extracts
from ﬁe'doc]:mﬂntn{sn]e-

‘(D) The Government is unwilling to sell or otherwise dispose
of said physical assets or stock except upon the most binding
assurances that after such sale or disposition they will not be
used in any way for the benmefit of or for the carriage of
passengers or goods within, to or from the Communist areas of
. (6) Chennault and Willauer agree that the said assets shall
not be used, directly or indirectly for the benefit of or for the
carriage of passengers or goods within, to or from the Communist
-areas of China.®

. By nnmal dtplomuc usage, and indeed to be inferred from the
terms of the contract quoted above, the then Nationalist Government
fully alive to the probability of the withdrawal of
by His Majesty’s Government in the near future and 'in
: : as from midnight 5-6th January, 1950, and ‘it
t that this Im.nmtm Was a de\m;e entered into with full
e by hmhparﬁas.bywhmhltwashupedlhnt:hemmaft

de jure for the references to * Communist Areas
of China ‘must. relate to the areas controlled by that Government,
mmgnlsedaslhedefmﬁwmmmtof those areas:

“It is a transaction inimical to the Ceatral People’s Government
and indeed, as the aircraft were used for a public purpose within
and without China, inimical to the i of the Chincse
people.”

L3 * * L L

“In the transaction now before this Court, I have no hesitation
inm’auhhgﬂnoondusibnthmnotmﬂymltonedemgnedm
embarrass the Central People’s Government, but it was ugamst the
interests of the Chinese people and that it was a transaction incom-
patiblé with that trusteeship which every Government must assume.

| from passing to the Central People's Government '

of these anmphnn! out: ;
successor. Such a view involves a
not prepared to make. The Trial J
sentence in the judgment of Lord Jusi

Gdynia Ameryka Linie [1951] 1 K.B. 162 at p. 182,
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n0L necessary to the actual decision, and it was the decision which was
d by the House of Lords. The sentence occurs in a passage where
Im“smﬂummwmmmdthemm
m , i.e., of a succeeding Government accepting what has been
mm.\mimqammmmudbymhm
10 be read as authorising a Court to treat as a nullity political
otafarmer Guwmmml.whlch hnve resulted in the

st notbaundumaodwrejecuhe possibility of our Courts
n conmﬂble case, to recognise uu validity of the disposal

meﬁmkmsmmﬂmmm where it is
dﬂ.rtha purposewasm (bscond with the p , 'or to make away

: Hmnlcongoum(Goud T d:ssenmlg} depends upon the
fwu‘unchveeﬂnctofthemcogniunn by HM.G. in the U.K. of the
Gcmmmmt as the de jure Government of China as from

t Jannm‘y 1950. This argument assumes that up to 12th December,
1949, the aeroplanes were the disposable property of the Nationalist
Government and that it validly transferred them as specific and ascertained
goods by the contract of that date to the appellants’ predecessors in title.
On this assumption, the appeal can fail only if the subsequent recognition
de jure of the Communist Government annulled the passing of the property.

Subsequent reongmtmn de jure of a new Government as the result of
uccessful insurrection can in certain cases annul a sale of goods by a
ous Government. If the previous Government sells. goods. which
ng to it but are situated in territory effectively occupied at the time
by insurgent forces acting on behalf of what is already 2 de facto new
Government, the sale may be valid if the insurgents are afterwards
dcf_eated and possession of the goods is regained by the old Government.
But if the old Goyernment never regains the goods and the de facto

‘Government becomes recognised by HLM.G. as the de jure Govern-

. ment, urchasers from the old Government will not be held in Her

Mx;my-s Gmms to have a good title after that recognition.

‘Primarily, at any rate, retroactivity of ition to validate
acts of a de facto Government wlm‘lh has subsoqumtly become the new
de jure Government, and not to invalidate acts of the previous de jure
Government. It is not necessary to discuss ultimate results in the
‘hypothetical case when before the change in recognition both Govern-
mmlxwrponmdulvd:hthasnmegoods Thecrucla]qumonunder
this branch of the analysis in the present Appeal is whether anything
that happened in Hong Kong to these aeroplanes at the instigation of or
on. behalf of the de facto Communist Government before the change of
mmm on 5thj6th January, 1950, is retrospectively validated, 50
Ihatctbauﬂe conferred by the contract of 12th December, 1949,
extinguished:

It might be too wide a proposition to say that the retroactive effect
of de jure recognition must in all cases be limited to acts done in
territory of the Government so recognised, for the case of a ship
of the former Government taken possession of by insurgents on the
high seas and brought into a port which is under the control of the
de facto Government would have to. be considered (see Banco de Bilbao

v. Sancta [1938] 2 K.B. 176). But the actual question now to be answered
concerns chattels in the British colony of Hong Kong, which at the time
of the sale belonged to the Nauonahst Government. Whatever the degree
oiphyxmalmnl:m‘lomlhuse | intained by the def: g ex-
employees, this control was in defiance of the injunction granted by
the Supreme Court of Hong Kong on 24th November. Moreover, if
these. persons could be regarded as acting on behalf of the de facto
€ommunist Government, their action would be a direct infringement of

vose A
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28th January, 1953

My dear Goodhart,

Thank you for your letter giving
the reference to what Bagehot wrote on
the subject of 1life peers. It is very
much in point and I ghall wind up my
speech on Tuesday next with this quotatioc

Yours sincerely,

Siparr~

The Master,
University CGolleg:=,
Oxford.




9th July, 1953

My dear Goodhart,

Here is a Judgment of mine which deals
with the niceties of the British North America Act.

I am meditating & paper on the tenure
of a High Court Judge. Supposing that he announces
when trying a case that he must decide in favour of
one party because he has been bribed to do so, camot
the Executive remove him for bad behaviour, for he
only holds office during good bekaviour, or must he
continue to draw his salary and claim to be a Judge
until Parlisment has time to adopt an Address to the
Crown? There is & good deal to be said both ways.

Yourse ever,

S}yr—m—

The Master,
Unlversity College,
OXFORD.

23rd October, 1953

My dear Goodhart,

I do not know whether the I :
parsgraph about the Middle Temple d r, whi
kind enough to attend. A great many people have
for a copy of my speech and I enclose & type pt
you in cage you wanted to use 1t.

It was a great ocoasion for me and all of 70.15
were tremendously kind.

I had a letter from Lady Holdsworth esylng
how glad she was that you brought her to my High Bteward's
Party in All Souls Library. -

Yours ever, :

5 r'l-r-ﬂ"-

Professcr @@ Arthur Goodhart, Q.C.,
Master of University College,
Oxford.




1lth December, 1953

My dear Goodhart,

Thank you for your letter. I have sent
& copy of my Middle Temple discourse to Judge Frankfurter.

I have been preparing two Judgmente dealing
with revenue points, each of which contains some quotable
meterial, one of them ineisting that the Judiecial duty
ie to interpret statute law and not to create a new
enactment @ccording to a Judge's notion of what Parliament
ought to have said, and the other laying down what is the
true basis of estate duty in the sort of language which
Lord Macnaghten employed in L.C.G. v. A.G. to define the
neture of income tax. I will send them both to You as
goon as they are delivered.

Yours ever,
‘jtﬁqﬁarv\

The Master,
University College,
OXFORD.



House of Lords,
SJW.1.

Rovar CourTs OF JUSTICE,

Loxpon, W.C.2.
T Thank ;rou ¥ery mich for your letbter about
my. pe ﬂ.ng J'm!g‘ﬂentlin Read v. Lyons. Acting on
¥ ' ¥e cut out the semtence refarning
Hm sland . T am ‘much temptad to em- :

o . nt ﬁn @b abon aedy
2 o ot oper limiﬁs to Rylends v.

. E'lo_ﬁher- Fe ahal‘l pz-obahly be giving Judgment on
Oatober 181:11 :

¢ :aaa you:- rticle about Nurenbere wit‘n

m' 1nterais!: * You may have sesn a survey oOf ‘tHe
r :;1;1 h I wroha ror the lamh! 1aaua or the:

-&’burs vai"y" sincerely,

SIMON .

!‘roi’enaor AL Goodhart K& oy
- Undversity. Gollege,
- 'OXFORD &
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