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UNITED HATIONS WAR CRIMES COMMISSION

"PHE MEANING OF NUREMBERG"

Broadoast by Lord Wright on RBriday 22 November 1946
by special request of the B,B.C.

called the Black Death

murder is a crime, Murder

]

Mo one would, I imagine, deny that
jucludes the deliberate killing of human beings without justification

of law, The killings charged Bt Wurember g were killings shich the Tyibunal
has held could not be justified under International Law, that is the laws

or customs of war,

and that the Publication te the Bar will ‘ta

of London University, B.A.
I bheg to add that another
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Tet us take o feir examples of crimes and -mrders done: in the
The killing of hostages, the murder of prisoners of
end others, the slaughter of millions in

conduct of the war.
ocuntries by mepifold means, were all

war, the exterminatian of Jews.
concentration camps and in occupied c
accomplished in Tlat breach of the Hague and Geneva Conventions, These
are Conventions which had been solemnly agreed by, all the assembled
nations including the fxis powers for the humanisation so far as possible
of the horrors of war, Are we' to accept the old saying "one murder makes

a felon, millions of murders make & hero?"
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‘?i g 5 8% 2 8 8 Tn the Middle Ages a terrible pestilence

w5 @ & T o b o, = E 2 swept over Europe, Historians say +hat more than 25 million Human

=g o =258 b beings perished - great areas were desolated, In World War IT it has been
Bo= i R £ Z" 5 ealoulated that 22 million humen beings perished, devastation on an

A - Segs R immense scale was caused and incalculable misery was inflicted on humanity,
'I‘g =] 2 - Srery The Black Death was a visitation of Providence; the war Wwas caused and
3" g = o o= '—r 2 » == wapged by the deliberate intention of human beings, The purpose of the

é | § = 2 'E- E’ = a5 P Nuremberg trial was to establish who these were and to punish them for

5 E 5 £ :ED o %* g = their evil deeds so far as they oould be proved,

5 B Eg o B @ ! = .

28T s 5 -‘E & B = 8 2 3 After the most thorough and exhaustive triel knovm to history, the
EETE = i g = £ pribunal has condenmed and sentenced certain of the men accused befare it,
p% = & T 8 @0 _% z = i 75 acquitting three, The critics of the judgment sppeal to what they say is
T % < SR g S} g S 2 a rule of law overriding the justice of the result; a super justioce,

C_ i = :r_\:& 2 4 @ o o They say that there is no precedent for establishing the crimes and imppsing
=5 e e g = = X the punishment, :
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é’ r- S8 & 22 z ) f = The orimes and atrocities committed by the Axis powers are beyond
== o, 4 o ol 2 anything in history both in regard to their range and enormity, They are
S| A‘}E = - 4 international in ocharacter and-are to be judged according to rules of
54 A 8 ° = international law, I should think very 171 of international law if if
@ o © - provided no means of punishing such orimes, The demandsof the civilised

Aohd @ .8 = aations for the trial and punistmcut was nob the voice of hysterical
g 2 S5 2 passion like the ory "hang the Kaiser" in 1919, It was motivated by the
= = ) oA % deep and universal.sensc of tumanity that such actions should not
< w o s = escape their just punishment.
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Dinner) on Monday, the 18th day of November.

SPELLER, SYDNEY REGI

The magnitude and atrocionsncss of the crimes are =0 obvious there
iz no need for precedents, Buppose that in a remote and oivilised
island no one had committed murder: but one day some man came and murdered
an inhabitant - Qan it be thought that the man would go scot free beceusc
no one had anticipated such an evil deed and the penal code was silent?
T4 is true that it would be against notural justice to punish a man for
sometning which he could not know was @ crime, But did any one of the
accused really think thot he wes not committing a crime? Hitler actually
told his generals that legality did not matter, sucoess would wipe out
: every stain, When Keitel confirmed the order to destroy captured commandos,
he rejected objections of his colleagues by replying that they were speaking

be seen all through

‘v the lanpuage of the old chivelrous war, The same/ ma{
inhimanity




the horrible chain of millions or murders, burning of women and
ohildren in the village churches, the murder without trial of

four captured English air women who having been injected with some
drug were perhaps still alive when wheeled on the trolleys into the
cremation furnace, 8o also of the whole catalogue of infamous
atrocities, torturings and slave labour, In the concentration camp
at Auschwitz et least four million men and women perished in gas
chanbers or by executioms or ill usage,

Let me remind you with a brief extract from the Tribunal's
Judgment: -

"It tock from three to fifteen minutes to kill the people
in the death chamber, depending upon climatic conditions. We kmew
when the people were dend because their soreaming stopped, We usually
waited about one half-hour before we opened the doors and removed
the bodies, After the bodies were removed our special commandos took
off the rings and extrocted the gold from the teeth of the corpses",

I camnot subscribe to the doctrine of the higher justice (as it is
called) which would héld immme the men whom the Tribunal has held
responsible as leaders and organisers of these atrocious deeda and as
parties to the common plan, It is an elcmentery precept of law every-
where that the mer in the background who provides the gun to be fired,
is as guilty as the man who pulls the trigger, That is the idea involved
when the key men -.the organisers of orime at the top levels - are held
responsible, No man received the death sentence unless he was found
guilty of murder, that is on the counts of war crimes or orimes against
humenity,

The modern laws and customs of war, the validity of which so far
as I can see hag not been denied anywhere, date back to Grotius in the
17th century and earlier, Many hundreds of German military men and
administrators, have been tried for specific atrocities comitted by
them, by Mjlitary Courts of the Allics and sentenced to death and
executed, These prosecutions have been held under the various
Conventions which constitute the Internctional Law on this matter,
These are not mcts of head hunting but elementary justice, It would
be strange and anomalous if the principals who instigated the crimes
went scot free while their human instruments were punished, The
established penalty under international law is death for heimous
offences; for lesser offences a minor punishment may be imposed., I
cannot see any departure from precedent or any novelty in the sentences
of the Tribunal,

What is to some extent novel is that the hends of the Hitler
Inner Couneil have been individually indicted and punished for initisting
and waging & wer of eggression, No one disputes that a war of self
defence may lawfully be initiated and waged by = state end its heads, It
hes been seid that no court can decide whether a war was ome of self
defence or one of unjustified aggression, That has been urged as a reason
agninst ever seeking to bring to triel and to punish the leaders of a
nation for the erime of war, an apt description of war of aggression,
Rut in this case there cen De no doubt thet the war was o wer of aggression,
Hitler and his associates had blatantly and persistently boasted that they
aimed at domination: they were the master race, For meny years the Nazis had
educated the Germans to hold tnis belief, Their doetrine wes that they
were completely justified in starting and waging the war for the purpose
of German aggrandisement, with all its attendent horrors, at the expense
of the inoffensive peoples of the world; and were likewise irresponsible
for whatever means, however horrible ‘and atrocious, they thought fit to use,
This is the dootrine of the irlesponsibility of the sovereign state and the
corresponding irresponsibility of its individual agenth, A monstrous and
inhunan dootrine - the denial of all law, right, and Jjustice between nations,
the apbtheosis of power politics, ddvorced from humsmity or morality.

The Muremberg trial has fletly rejected that diabolical theory,
It has plainly and squarely held that war is an evil thing, that to
start and'wage & war of aggression is an international crime and indeed
is the greatest of war crimes, Perhaps there may be unjust wars in the
future, Human nature is hard to change and evil instincts are hard %o
eradicate, But it is something to the good to know, that the evil doers
become subject to a lew which may be enforced against them, individuallys
Tt-is said that the only effect will be that future wars will be more
ruthless; and that 2 man will fight with a noose round his neck, No °
war could be more oruel and ruthless than the war which has just ended,
A1l law csserts that a man is amswersble for his acts; and I lmow no
reason why war should excuse men for evil deeds committed in war, vhether
they are politicians, leaders or fighters, It 18 surely obvious that men
who know that what they do or seek to do, is a crime in the eyes of the
civilised world, will think twice before they begin, if they kmow that
they will have to answer for it, It is true that fear of the law does not
stop crime, but it is a check, Murders would be more mumercus if there was
no law agninst murder, There is o further powerful deterrent faotor to
consider, The establishment of law slowly becomes part of the consclousness
of oivilised men, A man docs not refrain from crimes merely because he is
afraid of punishment but because the law which he or his fore-bears have
helped to freme reminds him épl teaches him that such acts are anti~poocial
and wrong, Law creates an inhibition and 2 moral sense,

Those who eay there is no law against aggressive war ignore the
existence of internntiomal law., Since 1919 at least the nations have
deliberately sought to eutlaw war, Their final great pronouncement was the
Poot of Parls, the Kellog Briand Pact in 1928, This wes a most solemn
trenty made by sixty six nations who agreed to renounce war as an
instrument of national policy, The aggressors in the last war were among
these mations, That poot was a declaragion of international law by
practically the whole of the sivilised nations. The Gormans were puilty
of a bredch of that treaty and of the international law by initiating and
waging war, Hitler and his gang were therefore individually principals in
the common plan of breaking that international lew, As the Tpibunal said,
the orime against pence wos the most atrocious orime of all, They let loos~
the whole mass crimes of slaughter, terrorism and cruelty., They did so
boasting of the ruthless eruelty with whibh they would wage war, They intended
all that happened, They aided and abetted and were responsible for the mass
of crimes, That wae the common plan of erime which the Nuremberg Tribunal
condemned and for which they pinished the individuals responsible,

Even if hercafter, unjust wars cannot be prevented, at least after
the Tribunal's deoision, people will mot be able to deny the lew laid
down by the Tribumal: it will be defended and mainteined by the moral
gense of humonity,

The responsibility of individuals for wer orimes is an old
doctrine which was reccntly reaffirmed by the Supreme Court of the United
States of Amerien in the case of the Saboteurs, But it is 2 very old
doctrine, It was apyroved as long ago as 174 in & great case in
Breisach in the state of Baden where a governor who had been guilty of
atrocities was tried by eun international tribumal, found guilty and handed
over 10 the exeoutioner with the words: "let justice be dome", Even in
those days the ecourt rejectud the man's defence that he was only o soldier
doing what he was told to do, That has been ealled in our days the defence
of superior orders, It han loug buen held by jurists that the orders of
superiors will not justify the perpetration of cbvious orimes, though they
may sometimes form an extenuation.

T need not remind you that Nopoleon was exiled to St, Helena for
life by the British Govermment, ond with the assent of the Congress of
Vie.pn - Blucher =ronted to shoot him off hand, In 1919 the Versiille
Treaty provided for the arraignment of the Kaiser and for his trial by 2
Tribunal cstablished by the victoriocus powers as well os for the trial and




punishment of war criminals by Milltary Courts,

The Muremberg Tpibunal did not differ in principle from
the recognised international lmw, nor did the law of its Charter,
No one who has studied the Record can say that the result was » fore=
gone conclusion, The Tribunal made the most careful disprimination
between the different men.in the dock, nequitting some, sentencing
some to death, sentencing some to leaser punishments,

These then arc answers to gemeral criticisme made spninst the

Nuremberg judgment, How I wish to ndd o fuw peneral ¢ nts,

In the first place let me remind you that tle content of the
1ow is never a fixed apd cternal thing, It grows end changes in conformity
with the moral sense of the people to whom it belon Low is not
atatic, and even precedents are interpreted by judies with modifications
neccording to the sgrit of their time,

International law accorlingly is not atatie but developing, and
in this as in any other sort of law there must be a moment in which
a rule is newly applied. The solemn pacts of the nations are intended -
in this manner to develop and make intermational law, There is no other
central law making authority suoh as there is in ench statc, International
1aw for international erimes musi be found in Conventions or treaties like
the Pact of Paris, which the nations entered into in order to define the
international law on the point, It was expressly intended to put the
matter beyond controversy, Customs and deecisions of Courts also help
to form the law, The novel and arresting thing is that these declarations
have now been put into use.

The truth wae that the sccused men speculated not only on
succeeding, but on the chance that the victor nntions would, as in the
previous war in 1918 not press the criminality of their deeds to a trial,
But thet does not chonge the law, They hsd woarnings enough from the
leaders of the United Natiuns that they would be punished for their
infamous deeds, They would not pretend, or be allowed to pretend that
they did not know the law, Every criminal might say that, but it would wotb
help him, for as you all kmow, ignorance of the law is no excuse.

Happily they were defented and destroyed in the figld, =nd the
warnings they hod received were fulfilled, It has been said, that it
is wrong, that the victors in the wor should have judped the defented,
But there is no ofher way in which the law can assert itself, Without
strength atk law is inpotent, With streugth, low oan take nn issue oub
of the dust of battle and submit it to an arbitration which is as near
impartiality as anything which man has been able to invent,

ible for men thoroughly to examine the

Only by this means is it poss
whether the accused are guilty

couses and conduct of a conflict and decide
or not, For the first tiwe on this seale, the Nuremberg trial hns done
that, It is a landmark in interoational law, It hnas established the right
of the world to inquire into the acta of military men and into the acts of
governments, statesmen and politiclans charged with bringing about a wor

and with concerted ond coleulnted breaches of treat; and of faith and of

the lows of war, It was uot unders: ken to impress the Germans as sane

scen to believe, One moy hope that in tine it will impress the Germans}

but thaot was not a primary object. Tt s undertaken to sh that the
things charged ond proved ngainst the defendants are not lavful, and

it will stand for futurc generations as @ proof thot they rill be punished,
Tt looks to the futurc not to the past, It is n step, peraaps a big step to
lmow that there is o commmity of nations, the prime object of which is to
secure peace; under which the mations and their peoples, the decent men and
wamen, can egoy their lives in comfort, ond to lmow thot there iz &

1aw of that intermational community; 2 rule of Law nnbions, like the
rule of law in the national life of citizens, A1l humanity, sick with
contemplating the inexpressible evils of war,
eries for peace,

orivs oub for freedom from war,
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: -n" BATRA JUDIGNAL CONFRSSIGH.
J’bm Jdw a8 being ome element in the complex struoture of
tiomal affairs (I here disgegard internatienal lav ) as one of the
amentalities for the premotien of just relations between men _
“ Mh mhty. The fundamental basis is the ashievement of ] PR .““ lllﬂl'
: m hﬁ while that is the true motive it is too gemeral! for ' eppertunity and the duty '1'
: uuuu guidanes at the prastisal level, especially im the eemplie~ good desd). 1f ne dess “‘.:"
abted lﬂiu of mationmal -uhw- vere spetifie rules at a lower bo: wavikEi ; :*‘. "_'. v
evel ave mesessary. ' quarter of a sentury has seen i
I hn always ﬂ]um the merely cuthoritative criterien of law, . '

oy m I wean the morsly formal or mechanleal test for construing
: »-'-'“ﬁl.htn -9 npplrhc legal rules exsept in the more sommon place
: 'oun. w eases m judge, especially the judge of a
M of ultimate appnl, is n!hg new law, he 1s a legislater:
'-Ilt m 40 en aot of the will, He eannot be content te folleow | repeats ebaclete n.ln m ‘.w
iﬂi a m previous lulllm exsept in the very rare and simple ' ences, sush as "llﬂu" torma h o '
oase where there 4s a governing deeision "on all fours”, & He camnet or frustration. This latber hﬂl ¢
4n less m ¢ases decide Ly merely balaneing expressicns whish o commen place snd has found 1ts vay @
he finde amd ploks out frem previous juigments mere or less in point,
Te ﬂ' eritioise the premises whish he is geing to aceept. Legal pot eireultous or ‘W‘Il o m.
lum are mlt&ui affairsy He must weigh values. Te is a pretended agresment. m. 45 g &
mﬂ“. : He wust deeide what will werk. His task is to exawine 1 been an advesate of direst .“,g. g )
msu-, because ageording to the Common law ideal he wust as methods « pm’. I have been h]_pu m“. ﬁ*
hﬂ' as Wl!bh athieve contimuity; but the sentinuity he must aim mainly escupied om .mm sases. re
at 1o Bot merely Werbal centinuity but continuity of ideas. Te must and early development was a spentanecus w‘..
study what the Fremeh call "Ls jurisprudence” or "la doctrine”. {as 1t were) out of the experiences and needs of
In eonstrulng statutes and centrasts his primary alm must be te give seeding by way of the summary practise adopted in m
effest to tho intention. Te wust refeot formal or conventional onse (oxtra judielally) referred to "that Gommen séase
de!.u-. for instance the m--:ud foe that a statube whieh changes which is the vivifying spirit of commereial i“'.. : n
the Oemmen law should be sonstrued so as to change the Commem law as possible to apply with truth that deseriptien to law !l
14ttle as possibls. Om the ocontrary, mest modern statutes (whieh to all law. In various practiecal respects, there is n
now form the major part of modern law) are intémded to make changes utility in traditiom and use and want if that 1s the san!n
often drasties and revolutionary. The previous law is of lit$le help
in such eases exocept to emphasise the Intended change. The inveniion |

of humar experience and needs and is not engendered by the fermwl:
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a fetish. Tor must legal orthedexy be inspired with a sort of odium

fheelogloum, iaw 1s mot the master but the servant of mankind.
| Theve ave soms parts of law fn which within limits a strioter

M te precise rules and precedents may fimd a place, as for
hm real property er a law, swoh e.z. as rating whish is predome
.llnilr statutory. But evem Im these areas there may be scope for
the judlelal ast of will. In the anomalous sphere of the law of
shardty, vhioh 45 perhaps more apprepriate te administration tham
adfudfasation, judiedal determination myy play seme part. Statutory
law whieh, as I have saild, mn 20 largely in modern affalrs, is
muy Pegulative though more obstrusive in the publis eye,

- A5 less imporant tham the part which 1t plays in enabling men to

: nmm and plan their affairs and to adjust their mutual relatioenms.

. Men do © 19 generally without seeking to forecast wn.t a Court would
~deside 17 the dispube came before 1t. They are gemerally governed in
ﬂﬂu their relatiens by a sense of fairness and a broad 'ii_.n of what
45 legal. A mwan who {s constantly demanding to have the law of his
fellow er his pound of flesh is met usually regarded as am amicable or

useful fellew to deal with, DBut byfand-large people want to not
legally and arrange thefr seeisl and business activities wnder the
guidanee of law; all the same, recourse to a Jourt of law 4s a long
way from their mormal sontemplation.

: All ﬁh iz nothing but a trulsm. But it goes to support my
ballef and prastice that law should, as far ae possible, be thought of
in broad commen sense terms and acoording with what bhe reascnadle wan
would wish it to be, that s 4if ne ezn be adequately instructed; 1n a
diffieult teehnieal subject matter tnat mizht invelve a ggod deal of
instrustion, But in simple matters of every day experience, the
standard of expertness is less exasting and exsept in partisular oir-
Sums tances may be deseribed ss non-gxistent; broad common sense is
suffielent. Thus the word “meney" though to economists it may have
an esoteric comnotatdon, has in ordinary 1ife a sufficiently well
underatood significanece and need no: have besn tortured by the Jourta
without warrant of either sclensce or everyday usage. I may say that

a.

When I casually try &
er sems of these Jﬁz'-'nﬁ I e
like cenfused lhl-‘.l Mu )

Appeal er tho Juiiefal Un—lﬂﬂ
elass of cun I somstines uu
Gourt which gemerally refleeted the
wmnxm-murmmuh' !
that s wn-onvlm; huucm _
enting judgment er opinien and the mawe is

That meant that I sonsurred in th mn:l.t .an ttl
there were any differences in the detail of thew
called for a separate julgment, Of course in the jud
thorounlymumotoﬂuﬂrmormﬂmemm ;
dissent: the Judgment which 1s delivered {s certainly the “-m_
the Judge who delivers it and alse repruﬁ\t?i ‘the h:ori” rds
there 1s a dissentient minerity that is m:'tiuhtc and geo

the cases whieh I tried as a King's Benoh Judge ﬂuio Ol.vﬂ 0‘.
whish stand out in my memory are LEVER v, BELL (er in the Houss #
BELL and LEVER) and the BAWK OF PORTUGAL ease. In the former, whieh
invelved a question of breach of duty by an agent, the Jourt or Appeal 4
4.




affirmed my jwdgment but the House of Lords reversed it by a hajority
of three to two. I am still impenitént but feel 1t was a diffieult
question of faet., As Lo the BANK OF PORTUGAL the real problem was
one of the measure of the damages due te ths breach of duty of the
.d.ofullltl, in effeot whether the l8re to the Bank was limited to the
eost of the bogus motes shich had been issued as its notes and as
currentsy there being nothihg te distinguish the bogus netes from the
genuine notes of the Bank. I adepted the latter view, which in sub-
stanse was affismed both by the Oourt of Appeal and the House of Lords,
by a majerity in eash court, The oriminal cause which stands out in
my momory is that of XYLSANT. It was a painful ease but the verdiot
of the jury upheld the standard of honeur of which the Jity of Lorden
has always beem proud.

When I turn te the hundreds of appeals on whish I sat during my
16 years' serviece as a Lord of Appeal in Urd’nary, including 2 years
a8 Naster of the Rells, I feel that any satisfactory selectien from
the bulk is beyemd my powers at thils moment e well beyond the spare
time at my dispesal. I shall be content with the selection of a few
instances pleked out at randem and as unsyetematie as the rough ideas
T have adumbrated here. '

I shall only refer to cases in which I delivered resscned Judgmenta
or epinions. I shall rmot include judgments cr opinions in Werchantile
or Shipping cases or Hevenue appeals, I declded a good many of such
appeals both as Master of the Rolls apd as a Lord 0Of Appeal. Byg
they are generally of a technioul character. T prefer in the faw
examples I choose here to 1limit my seleotion to sases of more meneral
interest,

The only judgment I deliversd as “aster of the Rolls to which I
refer hers is that in BERESFORD'S case where the question was whether
the estate of a deliberate sulcide who had intended to secure the state
the bepefit of a Mfe policy sffested by him, ecmld recover on the
poliey. It was held thet om grounds of publie poliey, he could not.
The Houme of Lords affirmed my Jjudgment. Two other questions e rublie
poliey may be mentiomed. FRIDER v, WILDMAY decided that a promise to

marry given while the other spouse was alive but in the interval be twee:

5. G

a deoree nisi of diverce and the d :
The other publie peliey sase sonserned the very
of restralnt of trade. It was the HARKIS TVEED
Lerdships sought to explain and retfcalise

sought %o limit the muoh attasked tat at .
gommon employment, The Lends held ﬁmtlt!ﬁ
the employer was wnder a persomal cu.l.p
provide for the werkera' safety (esgs by 3

employer the men were employed in different and
ments, During the 18 years I sat as a Lard é?:_A
impertant desisions on the mature of negligente.
to Tefer to BOURATLL v, YOUNG in whish the modern

Tue cace also nvelved sensiderution of nervous or
Hegligense is here referred Pﬁp nodern and ¢
The question of frustration ot._._tdmit was disoassed In
In ORICKELEWOOD BUILDING SOOIETY the question was ﬂﬁn
frustrated or sapable of being frustrated in law, In 10
peint debated was whother being in an enemy ocoscupled o
the disabilitfies atbaching to an alsn enc..» TIn the §
wae in lasue was mﬂmrwhammmwﬁl
Oivil ¥War, In the BANK OF BARODA v, FUHJAB BAWK (an a D
what was discuseed was the certiffsation of a oheque. [
oase the issue was sz to Pemoteness of damepe and In urtw‘. to
damges inourred besause of finarefdd disability. Tn LAZARDIS sase
the question was whether a Russian Bank had ceased te exist by reasen
of the Bolshevik revelutlen of 1917. ¥y last opiniop deldvered as &
Lord of Appeal was the ANTIVIVISECTTON. sase, whers the question wans

whother the Scelety wae 2 charity, I wust however 1imit this hapha
selection, leaving many interestiigand important dases unmentionsd,
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