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Remarks of the Honourable Mr. Justice Fauteux
upon Chief Justice John Robert Cartwright first
presiding as Chief Justice, October 3rd, 1967

My Lord Chief Justice,
My Brothers of the Bench,

Members of the Rar.

Today, for the first time, the Honourable
Mr. Justice John Cartwright takes his seat as Chief
Justice of Canada. It is my privilege to say, publicly,
a few words of welcome on behalf of my colleagues and
myself.

Like former Chief Justice Robert Taschereau
who, after twenty-seven years of distinguished service,
recently retired on account of ill-health, Mr. Justice
Cartwright comes from a line of ancestors prominent
in the field of law. A great grandfather, Honourable
Richard Cartwright, was a member of Governor John
Graves Simcoe's Legislative Council; his grandfather,
John Solomon Cartwright, was a noted lawyer and a
Member of Parliament; his father, James Strachan

Cartwright, was a Master of Osgoode Hall.




Pursuing that tradition, our colleague chose

the legal profession and was called to the Bar with
honours and Silver Medal in 1920. He had a long and
distinguished professional career. When he abandoned
his practice in 1949, to accept an appointment to the
Bench, one remarked, with accuracy, that it was rare,

in any profession, to find so much intellectual quality,
power of application and true modesty united in a
charming personality.

For the last seventeen years, Mr. Justice
Cartwright has been a member of the Court over which
he now presides. In this gathering, it is unnecessary
to speak of his record as a jurist.

In a book entitled The Nature of the Judicial
Process, the late Mr. Justice Benjamin N. Cardozo of
the Supreme Court of the United States, said:

There is in each of us a stream of tendency,
whether you choose to call it philosophy or not,
which gives coherence and direction to thought
and action. Judges cannot escape that current

any more than other mortals. All their lives, forces

which they do not recognize and cannot name, have
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been tugging at them - inherited instincts,

traditional beliefs, acquired convictions; and

the resultant is an outlook on life, a conception

of social needs, a sense in James's phrase of

"the total push and pressure of the cosmos,"

which, when reasons are nicely balanced must

determine where choice shall fall. In this

mental background every problem finds its

setting. We may try to see things as objectively

as we please. None the less, we can never see

them with any eyes except our own. To that

test they are all brought - a form of pleading

or an act of parliament, the wrongs of paupers

or the rights of princes, a village ordinance

or a nation's charter.

The scholarly and learned decisions of

Chief Justice Cartwright speak highly of his own
phllosophy and one can say that the Canadian juris-
prudence 1s enriched and the prestige of the national

Court 1is enhanced by both his decisions and his

personality.
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We welcome him to this high office confident
that he will uphold the traditions of devotion to duty,
learning and courtesy established by his predecessors
and of which he, himself, has proved to be a living
example.

I1 ne me parait pas nécessaire de répéter
en francais ce que je viens de dire en anglais, car
ceux qui sont ici présents sont familiers avec les deux
langues officielles de cette Cour. Au surplus, Jje suis
certain que les sentiments que je viens d'exprimer a
l'endroit du nouveau Juge en chef du Canada, font
fidelement écho aux vdtres. Si jtavais a dire ma pensée
en quelques mots seulement, j'emprunterais du Digeste
cette élégante définition du droit: "Jus est ars boni et
aequi", et dirais que dans l'exercice de cet art,
Monsieur le Juge en chef Cartwright est un artisan des
plus qualifiés.

Au nom de mes collegues et au mien, c'est
avec joie et sincérité que je lui offre, avec l'assurance

de notre loyauté, nos félicitations et nos voeux.

October 3rd, 1967.



Remarks of Brendan O'Brien, Esq., Q.C.,
of the Bar of Ontario

My Lords:

On this happy occasion I speak on behalf of
the Bar of Ontario. It is a privilege and a pleasure to
welcome Your Lordship as Chief Justice of Canada.

T think it can be safely said that no
judicial appointment has ever given our profession greater
joy or deeper satisfaction.

Your Lordship's career in the Law, culmin-
ating as it has, in the highest judicial office that our
country can bestow, is unique in so many respects that one
hardly knows which of your many outstanding accomplish-
ments are the most worthy of note.

Your academic record at Osgoode Hall Law
School is one which can only be fully appreciated when
considered against the background of your outstanding
war record which immediately preceded it. Your Lordship
enlisted as a Private in 1914, was twice wounded in 1915,
received the Military Cross in 1917 and was discharged

at the end of the war with the rank of Captain.



To return to school after such a turbulent

interruption must have been difficult indeed. Some evidence
of the difficulty is found in the report of the Principal
of the Law School, Dr. Hoyles, who, in his report to the
Benchers for 1920, said, with the understatement that one
usually finds in such reports, "The work of both lecturers
and students was much hampered by the uncomfortably over-
crowded state of the lecture rooms . . . notwithstanding
the discomfort and overcrowding to which the students were
exposed, I have pleasure in reporting that the discipline
and attention were quite satisfactory." The defensive

tone of the last few words would suggest that the Principal
had some problems in 1920. Knowing some of Your Lordship's
classmates, this is understandable.

Considering all these difficulties it is the

more remarkable that Your Lordship graduated in 1920 with
the Silver Medal, obtaining such marks as Commercial Law
95, Company Law 98, Real Property 91, Private International
Law 92, together with such comparatively disappointing
marks as 87 in Mortgages, 89 in Construction of Statutes
and 89 in Municipal Law. In the light of after events,

it seems ironic that the two lowest marks were in Evidence
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and Criminal Procedure, in both of which Your Lordship
received a mark of 78, a mark substantially higher than
the highest mark that most students ever attain.

Those of us who were privileged to practise
with and against Your Lordship remember with awe and
admiration the way in which Your Lordship could make the
most complicated case seem simple and the way in which
you could, by lucid presentation and sheer mastery of
your subject, subdue some of our most outspoken judges
into respectful silence, if not always into complete
agreement. No Counsel at the Bar of Ontario commanded
greater respect. Words which come most frequently to
mind when one thinks of Your Lordship as a lawyer
practising at the Bar are: gentlemanliness, fairness,
reasonableness, candour, magnanimity and complete integrity.

Your Lordship's kind of advocacy was quite
different from that of most of your contemporaries and
different in a way that most of the younger lawyers
found most refreshing. The success which this kind of
advocacy found at the Bar has undoubtedly had much to do
with the adoption, in more recent years, of the quiet
reasoned approach in place of the belligerent and fiery

oratory that was so common 25 years ago.
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Prompted no doubt by your Memories of the

difficulties that confronted lawyers returning to practice

after the First World War,

I note that Your Lordship was

one of those who volunteered to give g refresher course

at Osgoode Hall to lawyers returning from the Second World

War, in October of 1945, Your Lordship deliveregd five

lectures in that course on the Law of Divorce, lectures

which still stand as g3 model text on that subject.

I have spoken of the esteem in which Your
Lordship was held by his fellow lawyers. These 2re not
merely polite words. We find the most striking proof of

what I say in the Election for Benchers in Ontario that

was held in 1946,

Your Lordship was a candidate that year for
the first time. A Study of the results in Benchers
elections in this century reveals that few lawyers have
been elected Bencher on their first time out, and those
who have succeeded, usually were among the last ten of
the thirty elected. An understanding of this fact makes

it all the more remarkable that on your first run as a

candidate for election as Bencher you were not only elected,

but headed the poll with 72% of all votes cast.
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We can only speculate as to the percentage of
the vote that you would have obtained if you had been

eligible to run in the election of 1951.

In one way it was a great loss to the Benchers
and the profession when in December of 1949 Your Lordship
was appointed to this Court, but a loss that was more
than compensated for. Your appointment came at a most
critical time in our history. It was one of the first
appointments made after appeals to the Privy Council
had been abolished. Many had misgivings about the loss
of the right to appeal to the Privy Council, but an
appointment such as yours, coupled as it was with that
of your brother judge, Mr. Justice Fauteux, did much
to ease the concern of those who feared that this
Court might not be as effective a Court of last resort
as the Privy Council had been.

In the subsequent years Your Lordship
has played a most significant part in helping to make
this the great Court that it is today.

I cannot close without a mention of Your
Lordship's attainments as a scholar. Your reputation

' i : ressed
in this connection is well known, most often €Xp
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in relation to Your Lordship's intimate knowledge of
Gilbert Chesterton on whom Your Lordship is probably

the outstanding authority. But I venture to say that

it would be hard to name a writer of importance with
whose works Your Lordship is not in some degree familiar.
In 1963 Osgoode Hall Law School conferred
upon Your Lordship the Honorary Degree of Doctor of Laws
in recognition of your contribution to scholarship and
the Law. I refer to the citation that was read on that
occasion. Speaking of Your Lordship as a Counsel, the
Citation stated:
"He rapidly became a noted Counsel at trial and on
appeal, with a special flair for the difficult
point and a unique sympathy for the underdog."
Referring to Your Lordship as a Judge, it stated:
"His broad experience at the Bar, his keen under-
standing of human nature, his innate modesty, his
unfailing courtesy to all Counsel, young and old,
and his familiar zeal for essential justice, have

gained him not only the respect of the public, but

the deepest regard and affection of his colleagues

and of the Bar."



-

Words which I most heartily echo today.
We of the Bar of Ontario are delightegq
indeed to share in today's preceedings and to make

known, even in this inad§uate way, how truly proud

we are of Canada's new Chief Justice.




Remarks of Rodrigue Bédarg, Esq.,
Associate Deputy Minister of Just

Q.C.,

ice

Allocution en hommage ay

Juge en cher
1 'honorable John Rob 5 du Canada,

ert Cartwright

May it please the Court ang you, my Lord
Chief Justice.

I should like, at this moment when my Lord,

The Chief Justice of Canada, presides for the first time

in this capacity at a sitting of the Supreme Court of

Canada, to exXpress to him the sentiments, congratulations

and wishes of the members of the Bar of the Province of

Quebec. My Lord, on this occasion my "confreéres" all

rejoice and concur in the decision of the Governor in
Council conferring upon you the highest honour that it
W8I his power to confer on a judge and a lawyer.

Les avocats qui ont eu 1'honneur de plaider
devant elle et ceux qui ont étudié et cité sa jurisprudence
tiennent la Cour Supr@me du Canada en grande estime.

Cette estime la Cour se l'est méritée par la
Sclence de ses juges et la sagesse de leurs décisions.

Parmi ceux qui ont contribué grandement au
Prestige de la Cour, vous me permettrez, Mbnsie‘url:(:esseur

: re préd
Juge en chef, de rappeler le souvenir de vot

l'honorable Robert Taschereau.
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Response of the Honourable John Robert Cartwright,
Privy Councillor, Chief Justice of Canada

My brothers of the Court:

Members of the Bar -

I am deeply grateful for the kind words
of my brother, Mr. Justice Fauteux, on behalf of my
Colleagues and for those of Mr. O'Brien and Mr. Bédard
on behalf of the members of the Bar. It will be a stern
task to endeavour to deserve what they have been kind
enough to say.

The knowledge that I will be supported by
the co-operation of my colleagues and of the Bar enables
me to enter on my new duties without undue trepidation.
It is a truism that the Court cannot hope to do its work
without the assistance of an able and independent Bar.
The Bench and the Bar alike are engaged in the great
task of administering justice according to law and each
one of us is bound to the performance of that task to the
best of our skill and knowledge by the terms not of a

contract but of a vow.
I shall endeavour at all times to follow
the example set by my predecessors in this office and I

ish to take this opportunity of paying tribute to my
W




inmediate predecessor, th
ert Taschereauy
J

whose long years of faithful and brilliant service t
o)

this Court and this country, first as judge and lat
ater

as Chief Justice, are well known to us all. We regret
that reasons of health compelled his retirement but
hope he will enjoy many years of well earned leisure
while his former colleagues continue to struggle with
complex problems here.

I thank you all most sincerely.

Ce que je viens de dire en anglais, je

Voudrais le répéter en frangais, mais il n'est pas

nécessaire que j'emploie de nouveau dans cette Cour

je viens de dire dan

ty ajoute que j'apprécie

R s l'autre
bilingue des mots que

I1 suffit que J
es de M. 1€ Juge

de nos langues.
mauteux, de M.

hautement les parol

O'Brien et de M. pédard. \
ercie sincerement.

. rem
Messieurs, J€ VOUuEe




Toronto, March 22nd, 1968,

CONVOCATION OF THE LAW SOCIETY OF UPPER CANADA

Mr,Treasurer, Distinguished Guests, Ladies and Gentlemen and

éspecially you who have just been called to the Bar:-

May I say how deeply I appreciate the honour of
being asked to speak to you to-day., I hesitated to accept the
invitation of the Treasurer because this is not the first time
that I have benn privileged to address Convocation on the occa-
sion of a call to the Bar and I was apprehensive that what 1
might say would prove repetitious. However I was comforted by
one of my colleagues who said, with that combination of
caution and common sense which makes our discussions so useful:
"Assuming that what you have said in the past was worth saying,
what is the objection to repetition ? The graduates will not
have heard it before and the Benchers will have forgotten it,"
Fortified by the memory of this encouragement I will proceed,

To all of you who have received your call
to-day I offer my heartiest congratulations and my good wishes
for your success, Your course has been a long and arduous one
necessitated by the nature of the responsibilities which the
members of our profession must be fitted to assume, Now that
the time has come for you to embark on its praetice your
clients will commit to you the safe-guarding of their property.
their reputation, their liberty and it may be at times their
1ives. Such a relationship requires the most unreserved
confidence on the one side and on the other not only the most

complete devotion to the duty assumed, but adequate knowledge

and skill.




When I speak of complete devotion to your clients?
interests this is subject to one qualification. Your duty to
your client never requires you to deviate from the path of
honour. You say and do for your client all that he could
honestly say and do for himself if he possessed the special
skills in which you have been trained.

Each of you knows, better than anyone else, how much
effort, how much self-denial and sacrifice on your own part and
on the part of your families has been necessary to enable you
to attain the goal of being called to the bar. I am sure that
you will not regret these sacrifices. You have chosen one of
the greatest of the professions. The life of the lawyer 1is
a good life, although not an easy one,

As we all know, the right to practise as either a
barrister or a solicitor is restricted by law toO those who
have met the high standards set by the profession and who,
having been duly admitted to practise, comply with the rules of
professional conduct and ethics which the Society prescribes.

These restrictions are sometimes assailed by un-
thinking persons as monopolistic, but in truth they exist
not primarily for the advantage of the members of the profes-
sion but for the protection of the public who must not be
allowed to place their dearest interests in incompetent or

untrustworthy hands.

Nevertheless these restrictions do confer very real

pbenefits upon the members of our profession, The lawyer does,

in a sense, belong to a privileged class., We must ever




remember that privilege entails responsibility, indeed most of
us first learned this rule in familiar words of more ancient
origin and of higher authority:- "Unto whomsoever much is given
of him shall be much required.®

Above all others, the professional man is bound to
discharge his task to the very best of his skill and knowledge.
No man can do more than this but your client is entitled to
expect that you will do no less. You must be ready, as occasion
demands, to sacrifice your leisure, your rest and your personal
convenience to your client's need,

The members of our profession, Bench and Bar alike,
are engaged in the great task of seeing that justice is done
according to law and we are bound to its performance by the
terms not of a contract but of a vow, a vow which you are about
to take. It is not an easy task but it is filled with interest
and stimulation, embracing as it does every human relationship.

Centuries of experiment and experience have failed
to produce any better way of enabling the Courts to do justice
than that which we have adopted, in which both sides of the
case are put before an impartial tribunal by men trained in
the law and in the art of advocacy.

To the work of the lawyer may truly be applied the
words of Dorothy Sayers; that it is such as a man may do with
his whole heart and do for the very work's sake; that it is not
primarily the thing he does to live but the thing he lives

to do; that it can and should be the full expression of the

worker's faculties, the thing in which he finds spiritual,

mental and bodily satisfaction and the medium in which he offers

himself to God.




It is of lawyers, amongst others, that she writes

that they fight for precious time in which to get on with the
job,

instead of fighting for precious hours saved from the job,

and that they resent as a monstrous interference with the
liberty of the subject any attempt to prevent them working as
long and as well as the work and their enjoyment of it demands.

May I address the next thing I want to say
not only to those who have to-day been called to the bar but
to everyone here; especially to the Benchers ?

No one will question that liberty is our most prized
possession, But there can be no liberty except such as is
ordained and safeguarded by authority. Without such authority
you have not liberty but anarchy. It is the law which at once
defines and protects our freedom., The law, whether statutory
or found in the principles of the common law, is interpreted
and applied by the courts with the indispensable aid of a
fearless and independent bar. Its ultimate enforcement is the
responsibllity of all members of our society.

It would be idle to pretend that there are not
disquieting signs of a lack in many groups and persons of the
necessary sense of that responsibility, We read in the press
of the failure of citizens to come to the aid of sorely pressed
police, of groups seeking to obtain fulfilment of their demands
by acts of violence, There is evidence that in some quarters
respect for the law has diminished almost to the vanishing

point. One of the matters which I Suggest contributes to this

is destructive criticism of the administration of justice,




‘ve . . -
are familiar with Lord Atkin's aphorism that “Justice is not

a cloistered virtue: she must be allowed to suffer the scrutiny
and respectful, though outspoken, comments of ordinary men,

No one would wish to have it otherwise. Honest and constructive

criticism is essential to the well being of any democratic

institution. What I do deplore is merely destructive criticism,
sometimes ill-informed and reckless, sometimes intentionally
mischievous, which tends to cause members of the public tO lose
confidence in the courts, When such attacks are made the Courts
have no right of reply. I invite you to consider in what ways
the ill effects of such disparagement can be corrected,

Not long ago when a judgment of our Court had been the
subject of misleading criticism, an anonymous well-wisher
inquired why I did not igo on Television® to put the record
straight. This, of course, we cannot do.

Tt is customary on such an occasion as this to offer
words of advice and of welcome. But I must not Trespass too long
upon your time and so will not dwell upon the cardinal virtues
the practice of which is indispensable for the members of the
bar, honesty and fair play, loyalty, industry and courage,
but will pause only to say a word for courtesy, good manners
and good humours, These you should always practise with your

fellow lawyers, the judges and especially with witnesses and
those who are not familiar with the ways of the Court room,

vou will not find that this detracts from the effectiveness of

your advocacy.
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varied treasure. No life is long enough to permit enjoyment

of it all, Do not waste on rubbish the pPrecious hours you have

for general reading,

And now a word of welcome, Ours is an ancient and
honourable profession, Tou will find it also 1 goodly fellow-
FHEpEYou will find its older members willing and glad to
help you when you are confronted with some novel or difficult
situation, You will find generosity and good comradeship,
and - accompanying the hard and eXxacting but often exciting
work - a good deal of fun,

I wish each of you happiness in the pPractice of
your profession, success and good fortune, but above all
that you may find joy in the doing of your chosen work,

Mr. Treasurer, may I thank you again for your

kindness 1in inviting me to speak to this distinguished

gathering.
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Remarks of the Honourable Mr Justice Fauteux
upon Chief Justice John Robert Cartwright last
presiding as Chief Justice, March 20th, 1970

Myslord the Chief Justice,
My Brothers of the Bench,

The Honourable the Minister of Justice,

Members of the Bar.

The inaudible and noiseless pace of
time, to borrow an expression from Shakespeare,
acting in conjunction with the exigencies of a
less poetic statutory provision, makes this day
the last occasion upon which the Right Honourable
John R. Cartwright presides at a sitting ef " Ehis=
Court. It is only fitting that we, his colleagues,
should not part without eéxpressing to him publicly
our esteem and affection.

Our colleague has had a long and
distinguished career in the service of justice.

To serve justice when justice was threatened
in 1914 he interrupted his legal studies at

Osgoode Hall law school to enlist as a private

L.
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and to defend it on the battlefield. He was
twice wounded in 1915, and he was awarded the
Military Cross in 1917. On being discharged at
the end of the war, he returned to the law Senool ;
and graduated in 1920 with the silver medal.

He thereafter served justice as a
member of the Bar and, since December, 1949, as
a member of this Court, of which he was appointed

Chief Justice in 1967.

In 1963 Osgoode Hall law school conferred

upon him the honorary degree of Doctor of Laws.
Speaking of the recipient as counsel, the citation
read:
"He rapidly became a noted counsel at
trial and on appeal, with a special
flair for the difficult point and a
unique sympathy for the under-dog."
Referring to my Lord as a judge, the citation
read:
"His broad experience at the Bar, has
keen understanding of human nature,

his innate modesty, his unfailing



-3-

courtesy to all counsel, young and
@ld, and his familiar zeal foF
essential justice, have gained him not
only the respect of the public but

the deepest regard and affection of

his colleagues and of the Bar."

The learned and scholarly decisions
which our colleague has rendered in this Court
have enriched the jurisprudence of this country.
While, as Chief Justice Marshall said, judicial
power 1is never exercised for the purpose of giving
effect to the will of the judge, but for the
purpose of giving effect to the will of the

legislature - or, in other words, to the will of

the law - yet in many of the decisions of my Lord

one will find that mercy often shines with a
degree of brilliance equal to that of justice.

Speaking for my colleagues and myself

I wish to say that it has been a unique privilege

to work with and under him. Our affection and

best wishes go with him as he 1s about to lay



e

aside the duties of this high office which he so

richly adorned.

Si je devais résumer ma pensée en
quelques mots seulement, j'emprunterais de Caton
l'Ancien la définition de 1'orateur et, a l'exemple
du Chancelier d'Aguesseau gul Llappiliaua &
magistrat idéal, je dirais que, pour nous, notre
Juge en chef demeurera 1l'exemple du vir bonus,
dicendi peritus.

Au nom de mes collégues et au mien, je
lui offre, avec l'hommage de notre estime et de
notre affection, tous les voeux de boenheur que

nous faisons pour lui et sa gracieuse épouse.
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Remarks of the Honourable John N. Turner, A
M.P., Minister of Justice and Attorney General
of Canada

My Lord the Chief Justice,

My Lords:

We are assembled at the Bar of this
Court this morning to express publicly our thanks,
and to extend our very best wishes for the future,
to a man who has been, and is, very much respected
and - I hope I am allowed to say - beloved as
a lawyer, a member of the Bar and as a
distinguished jurist.

To you my Lord the Chief Justice, as
Attorney General of Canada I am presenting this
brief this morning not only on behalf of the
Government - the Prime Minister and my colleagues
in the cabinet - but also generally on behalf of
the people of Canada, in whose interest, and the
interest of the administration of justice ‘of this
country, I have the privilege of being the

temporary custodian of this office.
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I have with me the Deputy Attorney

General, Mr Maxwell, who represents the officers

and counsel of the Department of Justice, some of
whom are also in Court with me, who appear, as
your Lordships know, more than frequently before

you at the Bar of this ‘Coures

Mes amis, M. PattilloletuNs Robinette,
a ma gauche, MM. Gagnon, Sedgwick et Burke-
Robertson i ma droite, prendront également la
parole. D&s lors, je tiens d limiter mes
remarques a un ou deux points qui me semblent
particuliérement dignes de mention.

Monsieur le Juge Fauteux a dé&ja
mentionné qu'au moment de prendre votre retraite,
vous pouvez estimer 3 juste titre avoir bien
servi, au cours de votre brillante carriére,
votre pays, vos concitoyens et votre profession.

En effet, vous avez interrompu VOS
études afin de vous faire volontaire durant la
premidre guerre mondiale; vous avez &té blessé
deux fois au service de votre pays et vous avez

mérité la Croix Militaire.



Upon your return to civilian life you
completed your studies, and were called to the Bar
of Ontario in 1920. You then began a career as

a lawyer that saw you rise to become a leader of
our profession, and a counsel of exceptional
abylity, charm, and rare good humour. You did not
win all your cases, my Lord the Chief Justice, and
I know that the members of the Bar who are here
with me are grateful that the winning of cases is
not a prerequisite for elevation to the Bench.

But you did practise the law in the best traditions
of the Bar, and in the belief that a doubtful case
was as deserving of the assistance of counsel as
one that might be looked upon as a winner. I know
that Maitre Gagnon will recall with me that old
expression, "Il n'y a pas de petites causes,
seulement de petits avocats.”

You accepted the briefs that came your
way, and after twenty-nine years of successful
practice in the City of Toronto you gave it all
up to accept judicial appointment to the highest

court in Canada, where you have served with

Ste
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distinction as a judge for many Yyears, and

latterly as the senior magistrate of the country.

T do not want to recite all your
judgments to you by way of recalling to your mind
on this last day some of the legal travails through
which you have proceeded. You were a frequent
dissenter, particularly in criminal appeals, such
as Sanders v. The Queen and Klippert v. The Queen.
Your judgments always reflected that independence
of mind and depth of spirit that marked your career
as a lawyer.

Chief Justice Warren told me just prior
to his retirement, when I was in Washington, that
a chief justice has to carry his court with him
from time to time. You have written the judgment
of this Court on many, many occasions, but what I
believe to be more important, sir, is that you have
succeeded in bringing to the Court a degree of
sensitivity to, and an understanding of, the law

and its application that few others in this country

have been able to bring. As Chief Justice of Canada,

and as the presiding officer of this Court, you
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have fostered efficiency in its operations, and
you have exhibited a judicial temper and grace
that will not soon be forgotten by the Bar oOf
Ehs country.

Mr Justice Fauteux mentioned your
courtesy to counsel, and especially to younger
counsel. I think the atmosphere of justice that
pervaded this Court under your presidency 1is
something that will mark your term as Chief Justice
of Canada.

So, gallant in war and learned and
gracious in peace, you take leave of the Court
and the public service Monday next. On
behalf of the Government and people of Canada I
extend to you our thanks for the many years of
selfless service you have given in high judicial
office. 1In so doing I express the hope that your
example will prompt other men of stature in our
profession to do likewise.

Although you will soon cease to hold
judicial office, my Lord, I know you will continue

to maintain your interest in the law and in the

A1)
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administration of justice in this country. Perhaps
you will even have time to write your memoirs. I
would urge you to do so because there have been
so few distinguished Canadian lawyers and jurists
who have written their memoirs. A judge is a
silent man, so far as public affairs are concerned,
when he is on the Bench. I am not suggesting that
your memoirs will be a best seller; they will be
roo factual for that.

My Lord the Chief Justice and Mrs
Cartwright, you have our sincere best wishes for
the many happy and productive years that lie

ahead of you.
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Remarks of Mr Arthur S. Pattrlio mEae e
President of the Canadian Bar Association

My Lords:

I am appearing on behalf of the Canadian
Bar Association. I am also pleased to say that I
have been asked to represent the Bar of my native
province, Nova Scotia.

My Lords, this is the first time I have
risen in this Court with the certain knowledge
that my remarks will meet with the approval of
your Lordships. Notwithstanding that, I find I
am just as nervous as I was on my first appearance
here many years ago.

When I first met the Chief Justice he
was at the height of his career as an advocate.
Although he had attained this high pinnacle, he
was gracious and humble to all, and kind and
considerate to those less fortunate than himself
and to those who were in trouble. I was fortunate

to hear him on many occasions in the four years

Siidai
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during which he continued to practise before the
Courts while I was in Ontario. All of us in this
room will recall his Lordship's giving up his
lucrative practice at the height of his career,
and coming to this Court when it was expanded and

made the Court of last resort in Canada.

Those of us who have had the good
fortune to appear in the intervening years before
his Lordship appreciate how well he assumed his
new role, and the courtesy and graciousness which
he extended to all of us on this side of the salt.
It was not long before he gained the respect and
affection of the Bar of the whole of this country.

No one who has been told by him, in his inimitable

manner, that he could not accept his argument will

ever forget 1€,

And as the yesterdays rolled into the

todays, his Lordship became our first Chief

Justice to be given the Canadian title of "Right

Honourable", and he has been honoured by many

throughout this land, including the Bar of his

native province and the Canadian Bar Association.

.13
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Before I turn to the tomorrows, may I
reflect a moment on the contribution that his
Lordship, the Chief Justice, has made to this
Court in the years since 1949. When he came to
this Court it was just beginning as the court of
last resort, and many practising today have known
no other situation. However, those of us who
were at the Bar before that time realized how
important it was to persuade the public of this
country and the profession that the change was
worth while, and in the interests of the country.
One has only to read the judgments handed down in
the intervening years, and to note the language
used and the role that the learned Chief Justice
played for a number of years as the great dissenter,
to appreciate the contribution he has made towards
instilling in the minds of the public the virtues
of this Honourable Court.

And what of the tomorrows? No one can
foretell the future, but based on past experience
I submit it is reasonable to assume that the

New York Times will rapidly become a better paper

0e 4
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with greater attention paid to accuracy of

quotations and facts, and we can all hope - and

we sincerely do - that his Lordship will have

many years of happiness and good health.

May I conclude my remarks by reading to

the Court a resolution passed at the Mid-winter

Meeting of the Canadian Bar Association, which in

some small measure expresses the thoughts and

wishes of that body.

The following resolution was moved by

E.C. Leslie, S.M., Q.C., LL:-Do ;D C e
seconded by W.L.N. Somerville, Q0.C., and unanimously
passed by the Mid-winter Meeting of Council on
Monday, March 9, 1970%

"BE IT RESOLVED that the President of

The Canadian Bar Association be authorized

and directed to include in the address

which he will deliver on Friday, MarchzZOth;

1970 on the occasion of the last appearance

on the Bench of The Right Honourable

John R. Cartwright, PG skl

Chief Justice of Canada, who reaches the
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statutory retirement age of 75 on

Monday, March 23,

L9705

the statement

which is attached hereto and to state

to the Chief Justice that the sentiments

therein expressed have been approved

and endorsed on behalf of all the

members of The Canadian Bar Association

speaking through the Council of the

Assocliation meeting in Jamaica this

9th day of Marech 19705

This is the statement that I have to read:

"After serving with bravery and

distinction during the war of 1914-1918

your Lordship embarked upon a career at

the Bar and soon won for yourself the

recognition and respect of your fellow

members of the profession as one of this

country's leading counsel. Your great

sense of duty and responsibility was

never more clearly demonstrated than

when, in 1949, you willingly gave up a

highly successful practice to accept an
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appointment to this, the highest court
in the land. The announcement of your
appointment as Chief Justice of Canada
in 1967 was enthusiastically received
by all members of our profession.
Throughout your professional career
your Lordship has manifested those
qualities of mind and character of which
greatness is made. You have been truly
'learned in the law' in the fullest
sense yet at the same time you have shown
an awareness of and deep concern for
social justice. You have performed your
judicial duties and responsibilities
with great dignity tempered by a warm
human understanding. You have invariably
treated counsel appearing before you with
patience and courtesy. Your judgments
add lustre and learning to Canadian
jurisprudence.
Therefore, we, the members of the

Council of The Canadian Bar Association,
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hereby record our deep appreciation

to your Lordship for the outstanding

contribution which your Lordship has
made to the legal profession, to
Canadian jurisprudence, and to the
administration of justice in Canada,
and we extend to your Lordship our
warmest wishes for many years of happy

retirement."
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Remarks of Mr John J. Robinette, 0.C.,
Representing the Treasurer of the Law
Society of Upper Canada and the Bar of
the Province of Ontario

May it please your Lordships, Mr Howland,
the Treasurer of the Law Society of Upper Canada,
deeply regrets that he cannot be here today, and
he has kindly conferred upon me the honour of
paying tribute to the Chief Justice on behalf of
the Bar of Ontario.

My Lords, no member of the Ontario Bar
in its long history has ever enjoyed more affection
and respect from the Bar than my Loxrd, the Chief
Justice.

At a very young age his Lordship enlisted
in 1914 as a private in the Toronto Regiment. He
had a valiant career in France, and was wounded
twice. Fortunately, like the wounds sustained in
the American civil war by Mr Justice Oliver Wendell
Holmes, they were not serious enough to impair
his health permanently, but were sufficient to

give him time to reflect and to formulate a gentle

IS
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and rational philosophy of life, and to concentrate
on the reading of G.K. Chesterton.

Following the war the Chief Justice was
called to the Bar of Ontario, and he became
associated with the firm of Smith, Rae, Greer,
later Smith, Rae, Greer & Cartwright. My Lords,
this was an unusual and remarkable firm. One
side of the office under the supervision of
Goldwin Larratt Smith looked after the affairs
of the Bank of Montreal and the wills and trusts
of the descendants of the Family Compact, whereas
the other side of the office had a most extensive,
and somewhat rough and tumble, criminal practice
when Colonel R.H. Greer was the leading criminal
lawyer of his day in Ontario. Therefore, as a
young junior, the (Chief Tust e was subjected not
only to commercial and estate work, but also to
the preparation of criminal defences for Colonel
Greer.

His Lordship developed very quickly as
a counsel, and the Ontario Reports up to 1949 are

studded with his appearances. One day he would

20
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be arguing a’ complicated commercial matter for one
side of the office, and the next day you might
find him arguing a criminal appeal for Colonel
Greer who, although a great jury lawyer, was not
particularly at home in the appellate courts.

Throughout his work as a counsel in
Ontario his Lordship displayed the characteristics
we all know - a natural courtesy and kindness to
all, a thorough preparation of his case, and the
presentation of an argument in guiet, lucid, and
scholarly language.

His Lordship was elected a Bencher of
the Law Society of Upper Canada in 1946. As an
indication of the respect and popularity which he
enjoyed, he headed the polls on the sole occasion
he ran for the office of Bencher.

However, my Lords, it was during the
last twenty-one years as a Judge and Chief Justice
of this Court that his Lordship reached the full

maturity of his beneficial influence. He has
displayed, as we know, all the attributes of ‘a

great judge. He retained his characteristic

e 2.1
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imagination, and

a profound knowledge of the law. His Jjudgments

have been written in the easy ang Persuasive

Prose so characteristic of him, \&na he has made

a profound contribution to the development of

BUE Yaw dn a changing social era. Probably above

all else, the basic theme that has run through

all his judicial thinking is the deep conviction

that among the Competing social interests which

a judge must weigh the most important to be
Protected is the argnitye honour, and basic
liberties of the individual man or woman.

My Lord, we shall miss you very much
on the Court, but I should tell you that you are
welcome back to the Law Society of Upper Canada.
Although there are now some restrictions upon
Your practising as a barrister, you can always
Come back as a solicitor. You will be particularly
Welcome in the confines of Osgoode Hall and, in
Técognition of your great contribution to our

- - ~ e T Canada with
Profession, the Law Society of Upper

w2




a Bencher honoris ecausa.

My Lord, on behalf of the Ontario Bar,

I extend to you ang Mrs Cartwright our best

wishes, and the hope that You both will have

Many years of happiness and good health ahead.
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Remarques de Maltre Claude G

= : . agnon, ¢
Batonnier de la province de

Québec

Qu'il plaise i cette Cour, - Monsieur

le Juge en chef du Canada, 1'honneur de représenter

le Barreau du Québec en cette mémorable occasion
fr n'a d'égal que le plaisir personnel qui m'est
donné de vous offrir nos remerciements et nos
voeux.

Le r8le éminent que vous avez joué i
la téte du plus haut tribunal de notre pays ne
nous a pas fait oublier votre carriére
exceptionnelle au Barreau. Nous sommes tous
débiteurs de notre province soeur d'Ontario
qui vous avait trop longtemps accaparé, de vous

avoir prété a toute la nation. Nous avons pu,

de cette facon, bénéficier de vOs connalissances

juridiques et de votre sens profond de la justice,

5 ¥ Le
comme aussli en maintes occasions, de vot

L - - Ceux
patience et de votre compréhension. Tous

rappellcront la

qui ont comparu devant vous S€

SO AL
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grande courtoisie avec laquelle vous les avez

toujours recgus.

The role of the judge is not an easy

one and it has been in recent years the object

of much criticism. The public does not always

realize that the Courts are the servants of the
law. As Benjamin Cardozo puts it, they have only
the right to legislate within the gaps. They

are more often blamed for the law as it existos
than for the way in which they fill the gaps.

The judge cannot fight back and must weather

the storm.

There is surely one thing of which we
should all be proud and this is the high standard
of competence and fairness set by this! CotfEt et
has no voice in the controversies to which it is
exposed with its mother, the Constitution, and
it must do its duty in good conscience. That
it has done fully under your able leadership.

You have served the law well, Mr Chief

Justice, and we are here the privileged spokesmen
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of a grateful nation. We wish you many pleasant
and fruitful years and, since the statute denies
to the country your services in your present
office, the Bar of Quebec, for one, is ready to
welcome you as one of its members and I can assure
you that we have no restrictions as to practice
in the Province of Quebec. I know you will
remember kindly those of us who must continue
our work in the courts and who must uphold the
tradition of public service of the Bench and Bar.
As we think of your precious contribution to the
administration of justice and of the many tasks
ahead, we cannot do better but to borrow King
Harry's words:

"And since this business so fair is done

. - !
let us not leave till all our own is won. '

Je vous apporte, Monsieur le Juge en
: .
chef, le témoignage le plus chaleureux d'estime,

3 " A 1 3 ! . o ; {:}E—C-
d'amitié et de gratitude du Barreau du Québe
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Remarks of Mr Joseph Sedgwick, 0.cC.

My Lord the Chief Justice,

My Lords,

Unlike those learned gentlemen who have
preceded me on this occasion, I represent no one
but myself. I do not even have a client, and
your Lordship is familiar with the old saying
about the man who is his own lawyer. However, I
do want to add the word of an old friend to the
encomiums that have already so eloquently been
expressed.

My Lord, one cannot describe as sad the
ending of so illustrious a career, although all
endings are tinged with memories, and memories
bring sadness. My memories of this tribunal,
over which your Lordship presides today for the
last time, go back, as do yours, to the days when
it was a seven-man court, presided over by Chief

Justice Anglin, and sitting in the dowdy old

a4y
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edifice which was originally the stables of the
Parliament Buildings - and it smelled like it at
times. How different from this splendid chamber
where at last the Court has found quarters fitting

its dignity and prestige.

And memory recalls also that day, now
more than twenty-five years past, when you and
your brother Fauteux were sworn 1n as Judges of
the newly constituted nine-judge court which
became, with the abolition of appeals to the
Privy Council, for the first time in name and in
fact the Supreme Court of Canada.

Fixed as this tribunal is with so great
a responsibility because it is the final one, you,
sir, have made, as puisne Judge and as Chief
Justice, a most notable contribution o our
jurisprudence, and, if I may say so with the
greatest respect, to the good manners of both
Bench and Bar. You have been learned, kindly,
and, above all, patient. Regardless of the result,
it has always been a pleasure to appear before

your Lordship, and no words of mine can do justice

.28
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to the esteem in which you are held by your

brethren of the law.

In thinking of you, sir, T recall two
school mottos. The first is of Winchester School,
William of Wykeham's foundation, and his precept,
"Manners Maketh Man". You, sir, have exhibited
always those good manners which have made you the
man you are. And then, and closer to home, the
motto of your old school, Upper Canada College,
borrowed, I believe, from Lord Nelson's arms,
"Palmam qui meruit ferat". My Lord, you have
brought honour to that old school, and, like that
greatest of sailors, you bear the palm that your
merit has earned.

Tomorrow 1s the vernal equinox, according
to the calendar - the first day OF " Spratici sl
think it a happy omen that your Lordship should
be sitting here for the last Etime SJustEsas winter
ends, and "light leaved Spring comes on", with

its promise and hope. May there be for you, my

old friend, a long and happy Springtime of the

heart in which to enjoy that of which you had soO

VA



oG

little - leisure - and that of which you have
had so much - the company of those minds which
have shaped and adorned our literature and our

lives.

May I end, my Lord, with words that
I shall not again address to you, the customary

j closing phrase: Those are my submissions.

T T AT T T e e T SR BT SR



Remarks of Mr Ww.

G. Burke—Robertson, Q. Cas
on behalf of the

western provinces

My Lord the Chief Justice,

My Lords,

members of the Bars of the provinces of western

Canada.

Like other counsel who have addressed

EHENCotEE . welcome the opportunity of expressing

sentiments of admiration and gratitude which

members of the 3ar, through lack of appropriate

Opportunity under ordinary circumstances, may not

Previously have made known to vour Lordship.

=

For over twenty Years, as has been said.

your Lordship's judgments have commanded the

regard and respect of all members of the Bar, and
Will remain as a monument for all time in the

jurisprudence of Canada. But we are conscious

this morning not so much of the intellectual
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attainments of a grefi judge, as we are of tﬁ:""l

qualities of mind and heart which bind us t&w.

your Lordship in admiration and, 1fE may say
so, in affection. T shall mention only a few

of these qualities, which have been so apparent

in this courtroom for over two decades, and which

have been an inspiration and an €exXample to us all

L

Firstly, the modesty, sympathy, and
humility which Characterize your Lordship's
approach to the 1law.

Secondly, a very evident and anxious
concern that those convicted of crime shall have
Suffered no curtailment of their rights before
the law.

Finally, the courtesy, encouragement,
and understanding which your Lordship has shown
Lo counsel, and particularly to younger members
of the Bar when appearing in this Court for the
first time. I know this to be the feeling of
the younger lawyers from British Columbia

o / me SO
: -hey have told me ¢
€specially, because: they h

occasions.
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These then, my Lord the Chief Justice
in very brief form are some of the Teéasons why

weé are so happy today to Celebrate your achievements

and distinctions as Chief Justice of Canada,

performed.
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Response of the Right Honourable John Robert
cartwright, Privy Councillor, Chief Justice
of anada

My brother Fauteux,
My colleagues On the Bench,

Honourable Mr Minister and other members of

the Bar who have spoken,

Ladies and gentlemen:

It would be idle for me €O pretend that
I am not deeply moved by t+he kind words that have
been addressed to me, and at seeing sO many friends
of the Bench and of the Bar assembled here to wish
me well. T wish: thatal could feel that 'L deserved
akliatha s,

T+ is hard for mE to find words tO

ers of the Court,

express my gratitude tO my broth

not only those who are here

£ over twenty

: ' 1us
predecessors during the perlod o s L

ux and 1 were

years since my twin brother Faute

aghout
: r£. Throud
sworn together as members of the Cou

wer Of
g exr memoc
that time I can bear witness that every

.34
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this court has pulled his weight in the boat.

There have often been vigorous differences of

opinion among us, but never a lack of cooperation,

and never an anwillingness to discuss and

reconsider. I have found it good to be a member

of such a company.

May I say how deeply I appreciate the

work of all those members of the Bar who have

appeared pefore us. The work of the Court could

ithout the aid eofta dedicated,

not be done W

fearless, and independent Bar. Bench and Bar

great work of

alike are all engaged 1n the

administering justice sccording to law, and we

d thage each one of us 1is

must ever bear in min
rmance of that ta

he terms,

sk to the best

bound to the perfo
not of

nd knowledge by t

of our skill a
T have striven n

O to

a contract, but of a VOW.

forget this.
I can say¥ without exaggeration that I
have loved the work of the court; and I face
retirement without dismay s sustained @
by the expressions ~f confidence and goodwill

nd encouraged
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which I have heard this morning. With a full

heart I thank all of you who have spoken so

generously.

Judges come and go, but the Court
remains. T leave the work of the Conrt with

perfect confidence in the hands of my colleagues.

Ce que j'ai dit en anglais, Jje voudrais
le répéter en frangais, mais 1l n'est pas
nécessaire que Jj'emploie de nouveau, dans cette
Cour bilingue, les paroles gue je viens de
prononcer dans l'autre langue.

Messieurs, Jje Vvous remercie sincérement.

The Court will now adjourn sine die.
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Chief Judge and Mrs. Bennett ,
Your Honour

the Lieutenant—Governor,

Honourable Mr. Minister,
My Lords,
Your Honours,

and myself for inviting us to this delightful dinner and

Ladies and Gentlemen: -

May I first thank you on behalf of my wife

for the great honour done us,

in the period of almost t

I 'speak this evening with diffidence for

hirty years that I have spent at

the Bar I have never appeared before so many Judges and

1t is unlikely that I will ever do so again.

no longer a member of the coury:
gffect of the calendar,
Interpretation Actr,
moment of March 22nd,
the other hand,
giving judgment in a dozen
1t seems that I am not yet
wnAlc ks haGaa Judge from

on controversial subjects,

a judgment.,

the many good wis

"May you

I can no longer catch and a wise rule of t

prevents

something which, quite apart from the rule,

thirie ol ‘aoing.

Field ‘But I

diamond. It was Lord

to mislead in the 1

the possibility of my resuming the role

shall abandon the vocabulary

Then, too, I 'Sm it state of transition --

because by the combined
The Supreme Court Act and The
I ceased to hold office at the last

the eve of my birthday-: and, on

still under obligation to take part in
appeals in which I presided,
freed from the restraints

expressing publicly his opinion

€xcept 1in the course 6f 'dalivering

When I was appointed to the Bench,

among
hes I received was one from John Aylesworth --
find it as blessed to catch as you did to pitch".

he Law Society
of pitcher.

I would not

Perhaps I could find a place in the out-

of' the baseball

Mansfield who said: "Nothing is so apt

aw as is g metaphor'",




There is, however, nothing in my anomalous
position of the moment to prevent me saying a few words

about the judicial office. The difia cliipaaSifiees doing is

to find anything new ‘to say. It is some thousands of years

since King Solomon said, "There is nothing new under the

sun", and more recently my colleague Wilfred Judson, who

1s not enthusiastic about making speeches, put it this

way: "Not only is there nothing new to say: there isn't

evén a new way of saying the old things".

But perhaps there is no harm in reminding

ourselves of some old truths. All of our professional

activities are governed by the oaths which we have taken --

first on our call to the Bar, later on our appointment to

the Bench. These bind us to high standards but in all of

them an allowance is made for human frailty. We vow to

perform the duties which we have undertaken not infallibly

bt ="t o

the best of our skill and knowledge" or "to the

vest of our knowledge and ability". The words of the oaths

which we have taken are not identical but there is no

difference in meaning. We are pledged to do our best:

and from this it results that we are bound L0 no easy task.

It was not of over-worked Jjudges but of

the four great archangels that Kipling wrote the lines:-

.............. .but, laboring, saw

Each in his fellows' countenance confessed,

The doubt that sickens: 'Have I done my best?'"
and so it is that, whaiiassine every walk of life failure to

strive to the uttermost may be attended by consequences

more or less unpleasant, if we so fail we are foresworn.




This is a sobering thought but it is balanced
by the knowledge that if we have indeed done our best. we have
no need to reproach ourselves for failure, or to make our-
selves a prey to worry or remorse, should it later appear

that we have erred, however grievously and with consequences

however grave.
I do not know any passage in English literature

in which this thought is better expressed than in "The Ring

and the Book" by Robert Browning. You will remember that

that great poem is the story of a murder told from several

points of view including those of the murderer, Count Guido

Franchisini, and of the victim Pompilia, his wife.

G.K. Chesterton describes it in his essay on Browning as

"The Epic of Free Speech". The passages to which I refer

are in the part of the poem entitled "The Pope". Guido

condemned to death by the temporal courts makes a final

appeal to the Holy Father to which he is entitled by reason

of having in his youth taken a first step towards Holy Orders.

It is the year 1698. Innocent XII is past eighty years of

age. He faces squarely the awful responsibility of his task.

He seeks no comfort in "the easy speeches that comfort

cruel men'.

This is his approachs=

"Once more appeal is made

From man's assize to mine: I sit and see
Another poor weak trembling human wretch

Pushed by his fellows, who pretend the right,

Up to the gulf which, where I gaze, begins
From this world to the next, gives way and way.

Just on the edge over the awful dark:
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With nothing to arrest him but my feet

He catches at me with convulsive face,

Cries 'Leave to live the natural minute moret! '™

T\

aroughout the long day the Pope studies the record. He

reaches the decision that he must send Guido to his death,

well knowing that popular clamour asks for his release.

How then does he face the possibility - that his judgment

may be faulty? Thus:-

n

tecesrsssssesssess O0ME SUrmise,

Perchance, that since man's wit is fallible,

Mine may fail here? Suppose it so, - what then?

Say, - Guido, I count guilty, there's no babe

So guiltless, for I misconceive the man!

What's in the chance should move me from my mind?"

and then after giving an illustration he continues: -

"So and not otherwise, in after-time,

If some acuter wit, fresh probing, sound

This multifarious mass of words and deeds

Deeper, and reach through guilt to innocence,

I shall face Guido's ghost nor blench a Jjo

4+
oe

'God who sent me to judge thee, meted out

So much of judging faculty, no more:

Ask Him if I was slack in use thereof!'n

Earl Loreburn in his speech in Scott v. SCOLL .

having dealt with a point which was sufficient to dispose

of the appeal, said:- "Here I would prefer to take leave

this litigation altogether, for the function of a court is

<

simply to do justice between the parties who come before jit"

m
]

hat then 1s our primary task. In the course of performing

e WA ML

it 1t 1s permissible and sometimes desirable to enc
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eavour
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Lo settle an important point of law, although not strictly

necessary to the decision of the case; one 1is free to at

tempt

the arts and graces of literary expression: but such matters

are of minor importance. The supreme task is to do justice

daccording to law.
What then are some of the difficulties that
beset the path of a judge in seeking to perform that task?

There is the temptation to make up one's
mind too soon and unconsciously to resist the argument

which seeks to change it.

There is the temptation to be disinclined

to retract an opinion which one has expressed, perhaps

too hastily.

There is the danger of letting one's thinking

be coloured by subconscious predilections. There used to
be a story that a distinguished member of the Ontario Bar
had a copy of the circuit guide annotated in a cipher which
conveyed such useful information as:- which judges were
most likely and which least likely to strike out a jury
notice; which were "high damage" and which "low damage"
judges; which, in a case involving the custody of infants,
were the "mother judges" and which the "father judges"

and so on. I have sometimes thought it a profitable self-

discipline to speculate (in order to their removal) as to

what ciphers would appear after one's own name if honoured
by a place in that mythical guide.
Now that professors are putting the judges

through computers we may all hope before long to
subconscious tendencies made plain to us.

L4

in part:- pro-defence in criminal cases; pr
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revenue cases; pro-the-injured in accident cases:

pro-federal-power in constitutional cases. It is not for
me to say if I am pro-computer.
There is the danger of becoming accustomed
to the business of administgring justice, and so forgetting
the terrible importance to the parties of almost every
lawsuit. It was in a civil case that Lord Colonsay's

observation, that the case was of considerable importance

to the litigants, was interrupted by Miss Shedden's cry

"As one of life and death, my Lord". This danger is pointed

out by G.K. Chesterton in his essay "The Twelve Men" written

after he had served on a jury. If you are not already

familiar with it, it is to be found oW EEcHE MRS TEes

and I recommend it especially to anyone who is assailed

by doubts of the value of the Jury systemiSieSass

"Now, it is a terrible business to mark asiian

out for the vengeance of men. But it is a thing

to which a man can grow accustomed, as he can to
‘other terrible things; he can even grow accustomed
to the sun. And the horrible thing about all

legal officials, even the best, about all judges,

magistrates, barristers, detectives, and policemen,

is not that they are wicked (some of them are good),
not that they are stupid (several of them are quite

intelligent) it is simply that they have got used

DO

A |

Strictly they do not see the prisoner in the dock:

all they see is the usual man in the usual place.

my
A

hey do not see the awful court of judgment:

they only see their own workshop. Therefore, the

instinct of Christian civilization has most wisely
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declared that into their Judgments there

shall upon EVery occasion be infused fresh
blood and fresh thoughts from the streets."

There is the temptation to speak too often
and too soon - to forget the words of Sir Francis Bacon:-
"An over-speaking judge is no well-tuned cymbal and it is
no grace 6o the ‘Court to find out for itsell iaEn oo
have learned from the Bar if it had waited".
There is the temptation to be influenced
by one's personal knowledge, or supposed knowledge, of
matters not proved in the case at bar and not of the sort
of which, according to more or less well settled rules,
the Court may take judicial notice.
May I stress the need of care not to say,
either during the hearing or in a judgment, anything hurtful

to counsel, a party or a witness unless it is not only just

but also strictly necessary to do so. An unwarranted
criticism or aspersion may do counsel incalculable harm.

Remember how difficult it is for counsel or party to reply

o suchia critlicrSni:

I am speaking today to members of the Bench,
the great majority of whom are trial judges. It has always

seemed to me that while the tasks of the appellate courts

are, no doubt, of very great importance, those of the trial

courts are of supreme importance.

I have not examined the statistics but only

a very small percentage of decisions made at trial are taken

to appeal and, speaking generally, findings of fact if there

1

is evidence to support them are not altered. It is at the

trial that in