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IN THE PRIVY COUNCIL

ON APPEAL FROM THE SUPREME COURT OF CANADA

BETWEEN 3

Co-operative Committee on
Japanese Canadlians.

=and-

The Attorney General of Saskeatcohiewan

PETITICNERS

~unde
The Attorney General of Caneda
~and-

The Attorney Gene:al of British
Columbla.

RESPONDENTS.

IN THE MATTER OF A REFERENCE
as to the validity of Orders-
in-Gounecil of ths 1bth day of
- September 1945 (P.C. 7355, 7366
- and 7357) in relation to persons
of the Japanese Race, '

TO THE KING'S MOSY EXCELLENT MAJESTY IN COUNCIL

THE HUMBLE PETITION of the above named
petitioners, CO-OPERATIVE COMMITTEE ON
JAPANESE CANADIANS, and the ATTORNEY
GENERAL OF SﬂSFQTC EHAN
SHEVETH as follows:-
1. YOUR PETITIONERS desire to obtain speclal leave to
appeal from the opinions certified by the Supreme Court of
Caneda to His Egﬁallenoy the Governor-in»council:upon=e Refl -
erence {under the provislons of Section 55 of the Supreme
Court ict K. S. C. 1987 Chapter 35) of the f»llowing gusstion
"sre the Orders-in-Councll deted the 15th dey of December 1848,
being P. C. 7385, 75.6 and 7357, ultra vires of the Governor-
in-Council either in whole or in part, end 1f so, in whet
particular end particulars, and to what extent?"

B THE enswers certified by the Supreme Court of Cenada

were as foullows:

am

.
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The Chief Justice Kerwin and Taschereau, J. J. were
of the opinion that the Orders-in-Council were not ultra vires of
the Covernor-in-Council elther in whole or in part.

Hudson and Estey, J. J. were of opinion that the Orders-
in-Couneil were not ultra vires of the Governor-in-Counecil with
the exception of paragraph 4 of Sect..f of P. C. 73886,

Rand, J. was of O;Inion that: A

(1) Order-in-Couneil 7855 was not ultra vires of the
governor-in-Counclil in relastion to Jepenese nationals and to %
persons of the Jupaness rece, naturalized under the Naturalizatlon ‘
Act of Canada, as well as to perscns volunterily leaving Canada;
but was ultra vires in reletion to the compulsory deportation of
natural born British subjects resldent in Ceneda, and of wives
and children under 16 who do not come within the first two classes;
and that:

(2) Order-in-Council 7356 was not ultre vires insofar as it
takes away lucldental rights and privileges of persons of the
Japanese race ss Cenadlon nationals; but that it was ultra vires
of the Qovernor-in-Council to the extent that it purports to
revoke the naturalization of such persons under the Naturalization
Act; and that:

(3) Order-in-Counecil 7357 was not ultra vires of the Governor-
in-Council, subject to the observance of the requirements of the
KRaturelization Act as to grounds for the revocation of neturalization

Kellock, J. was of opinlon that:

(1) Order-in~-Council 7355 was not ultre vires except in the
following particulars:

(a) Subsection 3 of Section & and Section 3 were ultra vires
insofar as they authorize the deporteation of naturel born British
subjects who do not wish to leave Canade, and insofar as 1t prevents
such persons from withdrawing consents at any time and in any nenner.,

(b) Subsection 4 of Section 2 were ultra vires in toto.

(2) Order-in-Council 7356 was not ultra vires with the exception
of Section 1 thereof insofar as it provides for loss of the status
of a British subject. |

{S) Order-in-Council 7357 was not ultra vires save insofar as
it may purport to authorize s departure from the provisions of the

British Netionallty and Status of Allens Act 1914,
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Ge YOUR Petitioners will submit that the anowers

to the sald questions should have been that the Orders-in-
Counelili », ¢, 73558, 7366 and 7357 are wholly ultra vires of
the Governor-in-Council.

%, puestions of law of very great and general importance
are involved including the following gquestions:

(a) vhether upon the correct interpretation of the War
Yeasures act R. S. C. 1927 ¢. 206, the Governor-in-Council
has been empowered by the Perliament of Csnada to meke Orders
for the forecible removal from Caneda to Japan or elsewhere
of British Subjects resident in Canade, whetuer born in Cenada
or naturalized. :

(v) whether the Parliaement of Canada could or did authorize
the Governor-in-Council to deprive naturalized British subjects
resident in Canads of their status as British subjects for reasons
end by a procedure inconsistent with and repugnant to that in the
Imperiel Statute, the British Netionality and Status of Allens
Act 4 and 5 George V, Chapter 17 as amended in 1918 by 8 and 9
George V, Chapter 36.

(e) whether Part II of the Imperial Statute, the British
Nationality end Status of Aliens Act has been "adopted™ by the
rariiament of Canada so as to extend to the Dominion of Cansda,
and whether the provisions of the lmpugned Orders-in-Council,
purporting to deprive British subjectis of their status, are re-
pugnant to the sald Imperial Statute and therefore invelld.

j (d) Whether the Statute of Westminster (1931) had the
;rfect of anabling the Governor-in-Council to meske orders ox
régulatians under the provisions of the War Measures Act, re-

pugnant to an Impgrial &tatute having epplication to Canada.
; _ :

(e) . whether the impugned Orders-in-Council do not con-
stitute an interference with "civil rights within the province"
not justified by ény emergency of war or other exceptional eir-
ecumstences, and sre therefore such as the Parliement of Cenada
could not itself have suthorized the Governor-in-Councll to make
at the relevent time or alternstively, whether or not by reason
of such interference with civil rights the sald Orders have ceased

to have any validity eand effect as of January 1, 1946, when the

¥
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(4)

war for the purpose of the var Measures A0t ceased to exist.

(f) VWhether or not the sald Orders-in-Council are not all
part of one integrul legislative scheme and therefore, as parts
of them are invelid, whether or not the whole are ultra vires of
the Governor-in-Council.,

(g) YThether the sald Order-in-Counci} authorizing the Minlster
of Lebour to make orders for the "deportation of persons of the
Japanese race" are not so vague as not to be an ineffective exer-

cise of the power delegeated by Parllament. to the Governor-in-Counecil

to make orders and reguletions, and for that reason, void.

5, - The question as to the validity of these three Orders-in-
Counecll waes referred to the Supreme Court of Canada by His Excellency
the Governor-in-Council by the terms of P. C. 45 dated the 8th day
of Jaanuery, 1946,

This Order recites that it is urgently required in the
public interest that the opinion of the Supreme Court of Canade upon
the question of the valldity of the Orders-in-Council eforesald be
obtained with the least possible delay, "which guestion" it continues

“is in the opinion of the iscting Minister of Justice, an important
question of law touching the interpretation of Dominlion Leglisletion.®
G The impugned orders confer on the Minister of Labour,
the power to make orders for deportation of the following clusses
of persons resident in Canada.

(1) The Nationals of Japan who since December 8th 1941 mede
a request for repatristion, or who were detained as of September
ist, 1945 under the provisions of the Defense of Canada regulations
Ps C. 946 Febfuary 5th, 1943 as amended by P. C. 5637 August 16,
1945, '

(2) Every naturslized British subject of the Jspanese race
resident in Cenadas who has mede a request for repstriation, pro-
vided that such person has not revoked in writing such request
before midnight on September 1, 1945,

{3) Naetursl born British sub jects of the Japsnese race
resident in Canada who made & reguest for repatriation, provided
that such person has not revoked in writing such reguest before

the Minister makes an order,




(8)

(4) wives and ohildren under 16 years of age, of any pexrson
for whom the Minister makes an order. .

(5) Any Jepanese Natlonal or naturalized person of the
Jepenese race whose deportation ls rqcommendad by a commission
of three persons to be appolnted by the government to make an
inquiry concerning the ectivity, loyalty and extent of co-oper-
ation with the Government of Canade of such persons,

7o It is impossible to say precisely how many are affected
by the Orders-in-Council. On November £1st 1945 the Minister of
Lebour made an announcement to Parliament that there was & total
of 10,347 involved in the voluntary requests for repatriation.

Of this number, 6,844 actually signed requesis, and the remainder
of 3,503 were dependent children under the age of 16 years, of
those who signed. Of the 6,844, 2,923 were sald to be Japanese
Netionals, 1461 naturelized Cenadiens, end 2460 Canadlen born.

8. Upon the argument before the Supreme Court of Cansda,
your Petitioners submitted.

(a) That Cection % of the War Measures Act in providing
that the powers of the Governor to meke orders and regulations
by reason of wer should extend to "(b) errest, detentlon, ex-
eclusion and deportation” snould be interpreted as restricting
the power of the governor-in-Council to make orders for the
foreible removal of Cenadlan residents, to those to whom the
word "deportation”, was aptly applied, and that the word
~deportation” was not an apt word to extend to the forcible
removal of British subjects resldent in Canada to a couniry
@ith which they might have had no connection other then thet
of race.

(b) That P. C. 7356 and Section & of P. C. 7357 were ultre

vires of the Governor-in-Council because they purported to deprive

:

naturalized British subjects of their status as British subjects,
or Canadisn Netionals as end from the date upon whiech they left
canade in the course of deportatlon.

Mo ground for the deprivation of nationulity is

suggested, other thaen that the persons affected were of the
Jepenese race and signed a request for repetrisztion not revoked

wlthin the times get out in the order. No form of inquiry was
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required by the Minister of Labour before making the order, and

it 1s not necessary for him to conclude that the person in respect
0 whom the order is to be made, was in any way disaffedted or
disloyal to His Majesty.

The Petitioners submitted that these orders were in-
consistent with the Imperisl Statute, the British Nutionality
and Status of Allens Act (4 and 5 George V, Chapter 17) Part I
of which was adoyted‘by the Parliement or‘Canada,and was therefore
applicable to the Dominion of Canada.

The Petitioners submitted that the Statute of Westminster
{1931) did not havé the effect of enebling the Governor-in-Council
under powers conferred by a Statute which preceded the Statute of
¥estminster to maxefprovisiona repugnant to an Imperial EStatute
having epplication to Canada.

{e) On December 8th, 1944, the Parliement of Canada passed
the Nationel Transitional Fmergency Powers gct to coms into force
December 3lst, 1944, This ict declared that for the purpose of
the War Measures ict, war was over on the Slst of December 1944,
It recognized, however, thet certain traqsitlonal powers reguired
to be exerclsed by the Covernor-in-Councll who should for that
purpose have authoriiy to continue orders and regulations made
under the War HMeasures Act. v '

In defining the powers rogurdad'na necessary, clause
(b) of Section 3 of the War Measures ict in regard to errest, de-
tention, exclusion and deportation, was ommitted.

The Petltioners submitted that this was a recognitvion
that there was no emergency after Januery 1, 1946 of the nature
whieh recuired the'Governor—in-Counoil to interfere with the civil
rights or~Br1tiah sub jects by reqdiring their foreible removasl from
Canada, and thet the Orders-in-Council were not necessary by reason
of real or apprehended war,‘invaaIOn or insurrection.

{4} The Petitione:b further submitted thet if part of the
Dréers-in-Couneil were invalid, the whole wes invalid as the
provisions of the various orders were inter-dependent, and all

part of one scheme.
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~ eurring, were of the opinion that the Orders were wholly

/ (7)

o,/

P% The Chief Justice, Kerwin, and Taschereau, J. cone

valid, They held that the words "deportation” and "exclusion®

in Section & of the War Measures Act were both broad enough

to cover the measures contained in the Order-in-Councll; that

in any event these Orders-in-Council were sufficiently covered

by the general terms of the opening clause of Section 3 of the

War Measures Acty that the Orders-in-Council contained leglis-
lation that could have been adopted by Parliament itself; that
under the War Measures Act the Governor-in-Counc¢il was empowsred

to adopt any legislation that Parlisment could have adopted;

that such legislatlion was expressly and impliedly adopted bee

cause 1t was deemed necessary or advisable for the security,
defence, peace, order and welfere of Canade by reason of the
existence of war; that the Governor-in-Council was the sole

judge of the necessity or advisability of the measures, and it

was not competent to &ny Court, to canvas the conslderations which
might have lead the Governor-in-Council to deem such orders nec-
essary or advisable for the obJjectives set forth; that further,
none of the yréviaiona of the Orders-in-Council were repugnant to
the British Nationality sand Status of Aliens Act; that ln any event
the Orders-in-Council were the eguivalent of a statute, or exactly
the seme as a statute, and therefore under the Statute of Vestminster
of 1931, they were not affected by any supposed repugnency with the
1mpcrial Statut;; and that the Parliament of Cenada did nct adopt
the British Naetionality and Status of Allens Act whlch had no app-
lication to Canada,

10, Mr. Justice Estey with whom Mr. Justice Hudson substan-
tielly eagreed, waes of the opinion that the Orders-in-Council were
valid, except Section £ of Subsection 4, of P, C, 7356 by virtue

of which the wives and children of those to be deported were theme
selves made lieble to deportation., He was of the opinion that there
was an undoubted power to deport allens; that the Governor-in-Counei)
had suthority %o revoke naturslization in the manner provided by the
Orders which was not inconsistent with the British Nationality and
8tatus ér Aliens Act; and thet therefore naturelized subdjects of the
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Japanese race could be deprived of thelr naticnality, and
deported as aliens; that the provisions In regard to Canadien
born subjects of the Japanese race could not be regarded as
involving "deportation” as they were founded upon request;
that in respeet to the wives and children, the element of con-
pulsion existed and that could mot be Justified.

> Mr. Justice Rand was of the opinion that P. C. 73856
was ultrs vires in relation to the compulsory deportation of
nstural born British subjectsand of wives and children under
16, He besed his opinion on the ground that the Orders involved
the compulsory invesion of snother's territory, the violation of
sovereign rights, and an affront to its dignity as represented
by the occupying power, and that Parliement in his opinion did
not delegate such autbority, to the Governor-in-Couneil, .

He rurthar found in the Orders-in-Council themselves,
clear evidence that the act of expulsicn so far as Canadian
born c¢itizens and wives and ehildren was concerned, was not
deemed necessary or advisable by the Governor-in-Gouncil for
the peace and weifare of Canada for any reason aerising out of
war,

He was further of the opinion that P. C. 7356 was
ultra vires in revoking the naturalization'or persons of the
Jaupanese race naturalized under the Naturclizatlon Act, but
intra vires so far as it took awey incldental rignts and priv.
ileges of such persons as Canadlen nationals and that P. C.

7357 wes intra vires subject to the observance of the reqguire-
ments of the Naturalization Act as to the groqndn for the re-
vocation of nationals,

iz, - Mre. Justice Kellock rejected the Petltloners' argument
that the "continuing emergency" referred to the Rational Trane.
sitional Emergency Powers Act was not such as Justifled the
exercise of the powers contained in the lmpugned Orders-in-Counei,

He held that the power to make orders for “deportatiopn

“conferred by Section 3 (b) of the VWar Measures Act did not exteng
to, nor was it apt in the case of clitizens who have committed no

offense and as to whom there is no charge, trial or conviction
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CASE OF THE APPELLANT ATTORNEY GENERAL

NI O Y m 12%T & AT
OF SASKATCHEWAN.,

1. This is an appeal from the opinion certified by
the Supreme Court of Canada to iis Excellency the Governor-
in-Council in answer to the following questions:

"Are the Orders-in-Council dated the 15th day of
December 1945, belng P, C 735, 7356 and 7357, ultra vires of
the Governor-in-gouncil either in whole or in part, and, if 50,
in what partiecular or particulars, and to what extent?"
S The text of the impugned Orders P. C. 7355, 7256 and
7557 is printed in full in the Record of Proceedings.
Se The answers to the sald question certified by the

Justices of ihe Supreme Court of Canada are printed in the

Record.

4, The Reasonus for the opinion are also printed in the
Escord.

e This Appellant assocletes hiunself with the submissions

contelned in the Cese of the Appellant, the Co-operutive Comnmittee
on Japanese Cansdlans and will T;SpGCLLVCly submit that the proper
answer to the gquestion referred to should have been that the im-
pugned Orders are in their entirety ultre vires the Governor-in-
Council because
(a) The Orders prévide for the exile to Jepan of Can-
adlan cltlzens,which was not a power delegated to the Governor-
in-Council by the Govermment of Cenada under the War licasures Act.
(b) The Orders constitute an exceptional interference
with property and civil rights, a subject matter reserved ex-
clusively by the Bfitish North Amerlce ict, Section 92. Head 1&5
to the provincial legislatures and tihere was &t the date of the
promulgation of the sald Orders or alternatively from the lst cay
of Januery 1946, no such emergency in existcnce as Jusitified an
exceptional encroschment on & sphere of legislation normelly re- -
served to the provincial leglslatures.
(¢) The Orders or parts of the said Orders are repug-

nant to the British Natlionallty and Svatus of Allens Act, and ére
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therefore vold and inoperative.

{d) The Orders are vague and unenforceable insofar
as they refer to persons "of the Japanese Race™, as their 1is
10 ascertainable standard to determine who 1s "of the Japanese
Race” and hence the Orders are not such "orders" es tné Governor
General-1in-Council was empowered to pass under the terms of the
War Measures Act,

(e) The said Orders or parts of them were not and
could not have been deemed necessary "by reason of war".

(f) The sald Orders if bad in part are wholly bad
as thelir provisions constitute one legislative scheme, and are

not severable.

POTap
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DRAFT CASE FOR THE APPELLANTS CO-OPERATIVE
COMMITTEE ON JAPANESE CANADIANS

J, This is an appeal, by special leave, from the opinion
certified on the 20th day of February 1946 by the Supreme Court
Oof Canada to His Excellency the Govefnor-in—Council upon a ref-
erence under the provisions of the Supreme Court Act of the follow-
ing question. . |

! pAre the Orders-in-Council dated the 15th day of Deec-
ember 1945, being P. C. 7355, 7356 and 7357, ultra vires of the
Governor-in-Council either in whole or in part, and, if so, in

; > "
What péaz%qglar or gaazﬁﬁg}ars,'fﬁsgg% what i;Zgnt?

J,n The first Order-in-Council referred to,(P. C. 7355)

is an order authorizing the Minister of Labour to make orders for
deportation "to Japan™ of the following classes of persons, res-
ident in Ceanada.

() Nationals of Japen, who since December 8, 1941 made
"request for repatriation™ or who were detained as of September
1st 1945 under the provisions of the Defence of Canada Regulations,
or of Order P. C. 946 of February S5th 1943 as amended by P. C.

5637 on August 1l6th 1945.

(2) Every naturalized British Subject "™of the Japanese Race™
who had made regquestp for repatriation provided that such request
had not been revoked in writing before midnight on September 1st,
1945. ‘ 5

(&) Natural born British Subjects "of the Japanese Race"
resident in Canada, who made a request for repatriation and did

not revoke it in writing before the Minister had made an Order

for "deportation®”, g

{
!

(4) The wives and children under 16 years of age of any
person against whom an Order for "deportat ion™ had been made.
The requests for repatriation which were in the formﬂin the
Appendix hereto were to be deemed final and irrevocable except
as provided in zegeré—teo clauses 2 and 3 of Section 2 of the
order. The remaining provisions of this Order are largely of

an ancillary or administrative nature.




R-S-C.1927
C.138

R.S.C.198%
c.206

2

3, The second Ordey(P. C. 7356 )provides that any person
being a British Subject by naturalization under the Naturalization
Act who is deported from Canada under the provisions of P. C.

7355, shall as and from the date upon which he leaves Canada in
the course of such deportation, cease to be either a British Sub-
Ject or a Canadian National.

The find Order

?;(?. (344 755Z)provides for the estaplishment of a Commission
to make inquiry concerning the activity, loyalty and extent of co-
operation with the government of Canada during the war, of Japan-
ese Nationals and naturalized persons of the Japanese race in cases
where their names are referred to the Commission by the Minister of
Labour for investigation with a view to recommendation whether in
the circumstances of any such c:ase,/I persons should be deported.

The Commission may further at the request of the Minister of Labour
inquire into the case of any naturalized British Subject of the
Japanese Race whno has made a request for repatriation, and make
recommendation$§, Any person of the Japanese Race who is recommended
by the Commission for deportation, shall be deemed to be a person
sub ject to deportation under the provisions of P. C. 7355, and as
and from the date upon which he leaves Canada in the course of de-
portation, he shall cease to be either a British Subject or a Can-
édian National.

%5 The recitals to the Orders indicate that they purport
to have been made by the Governor-in-Council under authority con-
ferred by the War Measures Act. The relevant provisions of this
Act are as follows:

nSeedieon 3 - Powers of the Governor-in-Council"

3 ” The Governor-in-Council may do and authorize such acts
and thihgg,and make from time to time such orders and regulations,
as ne may be reason of the existence of real or apprehended war,
invasion or insurrection, deem necessary or advisable for the sec-
urity, defence, peace, order and welfare of Canada; and for greater
certainty but not so as to restrict the generality of the foregoing
terms, it i1s hereby declared that the powers of the Governor-in-
council shall extend to all matters coming within the classes of

subjects hereinafter mentioned, that is to say:-
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(a) Censorship and the control and suppression of publications,
writings, maps, plans, photographs, communications and means of
communication;

(b) Arrest, detention, exclusion and deportation;

(¢) Control of the harbours, ports and territorial waters of
Canada and the movement of vessels;

(d) Transportation by land, air or water and the control of
the transport of persons and things;

(e) Trading, exportation, importation, production and manufac-
ture; ,

(f) Appropriation, control, forfeiture and disposition of prop-
erty and of the use thereof.

(Q All orders and regulations made under this section shall
have the force of law, and shall be enforced in such manner and by
such courts, officers and authorities as the Governor-in-Council
may prescribe, and may be varied, extended or revoked by any sub-
sequent order or regulation; but if any order or regulation is
varied, extended or revoked, neither the previous operation thereof,
nor anything duly done thereunder, shall be affected thereby, nor
shall any right, privilege, obligation or liability acquired, accrued,
aceruing or incurred thereunder be affected by such variation, ex-
tension or revocation.”

% 4 ,The Governor-in-Council may prescribe the penalties that
may be 1imposed for violation of orders and regulations made under
this Act, and may also preseribe whether such penalties shall be
imposed upon summary conviction or upon indictment. No such penalty
shall exceed a fine of $5000 or imprisonment for any term not ex-
ceeding 5 years or both fine and imprisonment.

" $ No person who is held for deportation under this Act, or
under any regulation made thereunder, or is under arrest or detention
as any enemy alien or upon éuspicion that he 1s an enemy alien, or to

prevent his departure from Canada, shall be released upon bail or

otherwise discharged or tried without consent of the Minister of

Justice.
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t o :
4 The provisions of the three sections last preceding,

shall only be in force during war, invasion or insurrection, real
‘ 'I V

oTr apprehended.

9' V. v e ‘

ERI%Oéfﬁhdv 6. The War Measures Act was first passed by Parliament of
° n
Canada in the second session of 1914.
1946~
7 On December 7th the House of Commons of Canada passed
. 7 :

the National Emergency Transitional Powers Act)l945. This Act was

assented to on the 18th of December 1945 after having been passed
e’/

with emendments by the Senate of Canada o~ f{1541 W/ﬂ‘f
A . -
Th%s Act was to come into force on the 1lst of January
g = 1946, and on and after that day, the war against Germany and Japan

was for the purpose of the War Measures Act to be deemed no longer
to exist, '

The Act recites the War Measures Act and the continuance
of a national emergency arising out of the war since the unconditional
surrender of Germany and Japan, and the necessity that the Governor-
in-Council should exercise certain transitional powers during the con-
tinuation of the exceptional conditions brought about by the war and
the necessity that certain acts and things done and authorized, and
certain orders and regulations made under the War Measures Act be con-
tinued in force, and that it is essential that the Governor-in-Council
be authorized to do and authorize such furtner acts, and make such
further orders and regulations as he may deem necessary or advisable
by reason of the emergency and for the purpose of discontinuance in
an orderly manner as the emergency permits, of measures adopted during
and by reason of the emergency.

By Section 2 of the Act, the Governor-in-Council is given
power to make orders and regulations as he may, by reason of the con-
tinued existence of the National emergency, arising out of the war
against Germany and Jepan, deem necessary or advisable for certain
purposes set out thereinéyhich do not include arrest, detention, de-
portation or exclusion, but do include, under subsection (e)

"Continuing or discontinuing in an orderly manner as the
emergency permits, measures adopted during and by reason of the war."
subsection 3 of Section 2 provides for every order-in-council passed

under the Act, being laid before Parliament and being annulled upon



25

oV
resolution of the Senate im the House of Commons. Section 4

provides as follows:
“without prejudice to any other power conferred by
this Act, the Governor-in-Council may order that the Orders
and regulations lawfully made under the War Measures Act or
pursuant to authority created under the said Act in force
immediately before the day this Act comes into force, shall
while this Act is in force, continue in full force and effect
subject to amendment or revocation under this Act.“
¢ On December 28th 1945 the Governor-in-Council passed
Order-in-Council P. C. 7414, pursuant to Section 4 of the Natlional
Emergency Transitional Powers Act 1945 providing that all orders
and regulations lawfully made under the War Measures Act or pur-
suant to authority created under the said Act in force immediately
before the day the National Emergency Transitional Powers Act 19495
comes into force, shail, while the latter act gﬁ in force, continue
in full force and effect subject to amendment or revocation under
the latter act.?,The Orders-in-Council impugned on this reference
are)therefore,now in force, if at all, under the provisions of the
National Emergency Transitional Powers Act of 1945 and notnthe War
Measures Act by virtue of which they cemkd originally purpogﬁ{to
have been passed on the 15th of December 1945;?%ﬁmaquastion set
out in paragraph 1 hereof was referred to the Supreme Court of
Canada by Order-in-Council P. C. 45, &= UQon the argument the
present Appellants contended that the answer to the sald question
should have been that the saild Oﬁérs-in—Council Prbt—FE665—7650
and—7&67 were u tfa vires on the grounds inter alia, that the terms
X aunirial
of the War Measures Act, Section 3 were not broad enough to exer-
eise the forcible removal from Canada to Japan of British Subjects
by birth or naturalization, that in eny event the provisions of the
orders-in-Council were repugnant to the British Nationality and
status of Aliens Act which applied to the Dominion of Caneda; that
the Orders were not made by reason of wer or apprehension of war,
and were an encroachmenzwjpon the legislative sphere of the Pro-

. aw&& ,
vineial Legislatures uaier he British North America Act, and that

the orders were invalid on account of their vagueness and unenforc-
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ibility, and that in any event, on and after the lst of

Janusry 1946, they ceased to have any force and effect.

gE% 9V‘ || ##; The British Nationality and Status of Aliens
c.38 Act of 1914 was substantially amended in 1918. The relevant

provisions of the Act as amended are set out in the appendix
hereto. .

Part II of the Act is said not. to apply within the
Dominionsspecified in the first schedule,(which includesCanada{>

unless the legislature of that Dominion adopts that part of

the Act.
The Parliament of Canada by the Naturalization Act
4 GEO.V 1914, instead of adopting Part II of the British Nationality
o & Status of Aliens Act in terms, :e-enacted the provisions of
the Imperial Act almost word for word as Part II of the Act of
4 & O the Parliement of Canada, and by 5 GEO. V. c¢.7 amended the Natural-
S?zév; ization Act so as to conform to amendments that were made in

Paft II of the Act passed by the United Kingdom.
In the recital to the.latter Act of the Parliament
of Canada, it is stated that the Dominion of Canada had ado%}ed
Part‘EZof the British Nationality and Status o?/%%iens Ac{fdé
22-28%-GEO.V.c.4until the passage of the Statute of Westminstg%jhthe Colonial
26-28 .VICT.  Lews Validity Act of 1865, which provideg that#any ‘Colonial Lew
el which was repugnant in any respect to the provisiouns of an Act
of the Imperial Parliament extending to the colony to which such
law related, was absolutely void and inoperative to the extent
of such repugnency, was still in effect, and was applicable to
the Parliament of'Canada"égﬁzw By Section 2 of the Statute of
Westminster, it wg% provided as follows:
(1) ™The Colonial Laws Validity Act of 1865 shall not
apply to any law made after the commencement of this Act by the
Parliament éé a Dominion.
(2)“ No law and no provision of any law made after the
commencement of this Act by the Parliament of a Dominion, shall
be void and inoperative on the ground that it‘is repugnant to

the law of England or to the provision of any existing or future

Apct of Parliament of the United Kingdom, or to any order, rule

or regulation made under any such Act, and the powers of a
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Parliament 2i a Dominion, shall include the power to appeeal
OTr amend any such Act, order, rule or regulation insofar as
the same is part of the law of the Dominion."™

'*%Z. The answers to the above questions certified by
the Supreme Court of Canada were briefly as follows:

Tle chief Justic§)Kerwip)& Taschereau, J. J. were of

the opinion that the Orders-in-Council were not ultra vires
of the Governor-in-Council either in whole or in part.
Hudson and Estey, J. J. were of the opinion that the Orders-
in-Council were not ultra vires of the Governor-in-Council
with the exception of Paragraph 4 of Section 2;}?. C. 7335.
Rand and Kellock, J. J. were of the opinion that P. C. 7355
was ultra vires of the Governor-in-Council in relation to
the "deportation™ of the classes of persons in subsection 3
and 4 of Section 2 of the said Order, and that P. C. 7356 and
7357 were ultra vires in certain respects.

lgjﬂ.The Chief Justice of Canada’with whom Kerwin and
Tascnereau;concurred, &2?2 of the opinion that the words
"deportation™ and "exclusion" to which the powers of the Gov-
ernof-in—Council under the War lMeasures Act were expressly
stated to extend, were both broad enough to cover the measures
contained in the Orders-in-Council; that in any event the general
terms in the opening clause of Section 3 of the War Measures Act
wes broad encugh to authorize the Governor-in-Council to make
these Orders; that the Orders-in-Council contained legislation
that could have been adopted by Parliament itself; that under
the War Measures Act, the Governor-in-Council was empowered to
adopt any legislation that Parliament could have adopted; that
such legislation was expressly and impliedly adopted because it
was deemed necessary, or advisable for the security, defence,
peace, order and welfare of Canada by reason of the existence
of war; that the Governor-in-Council was the sole judge df the
necessity or advisability of the measures, and it was not com-
petent to any Court, to canvas the considerations which might
have lead the Governor-in-Council to deem such orders necessary

or advisable for the objectives set forth; that further,none
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Oof the provisions of the Orders-in-Council were repugnant to
the British Nationality and Status of Aliens Act; that in any
event the QOrders-in-Council were the equivalent of a statute,
or exactly the same as a statute, and therefore under the Statute
of Westminster of 1931, they were not affected by any supposed
repugnancy with the Imperial Statute; and that the Parliament of
Cenada did not adopt the British Nationality and Status of Aliens
Act which had no application to Canada.
;ﬁﬂlé- Mr. Justice Estey with whom Mr. Justice Hudson substan-
tially agreed, was of the opinion that the Orders-in-Council were
valid, except Section 2 of Subsection 4, of P. C. 7356 by virtue
of which the wives and children of those to be deported were them-
selves made liable to deportation. He was of the opinion that there
was an undoubted power to deport aliens; that the Governor-in-Council
had authority to revoke naturalization in the manner provided by
the Orders which was not inconsistent with the British Nationality
and Status of Aliens Act; and that therefore naturalized subjects
of the Japanese race could be deprived of their nationality, and
deported as aliens; that the provisions in regard to Canadian
born subjects of the Japanese race could not be regarded as
involving "deportation™ as they were founded upon request; that
in respect to the wives and children, the element of compulsion
existed and that could not be justified.
&ﬁ.[] Mr. Justice Rand was of the opinion that P, C. 7355
was ultra vires in relation to the compulsory deportation of
natural born British subject and of wives and children under 16,
He based his opinion on the ground that the Orders involved the
compulsory invasion of another's territory, the violation of
sovereign rights, and an affront to its dignity as represented
by the occupying power, and that Parliament in his opinion did
not delegate suech authority, to the Governor-in-Council.
He further found in the Orders-in-Council themselves,
clear evidence that the act of expulsion so far as Canadian
born citizens and wives and children was concerned, was not
deemed necessary or advisable by the Governor-in-Council for

the peace and welfare of Canada for any reason arising out of

war,
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He was further of the opinion that P. C. 7356 was
ultra vires in revoking the naturalization of persons of the
Japanese race naturalized under the Naturalization Act, but
intra vires so far as it took away incidental rights and priv-
ileges of such persons as Canadian nationals and that P. C.
7357 was intra vires subject to the observance of the require-
ments of the Naturalization Act as to the grounds for the re-
vocation of nationals.
éﬁ?? ﬁg‘ Mr. Justice Kellock rejected the Petitioners' argument
that the"continuing emergency™ referred to the National Tran-
sitional Emergency Powers Act was not such as justified the
exercise of the powers contained in the impugned Orders-in-Council.

He held that the power to maske orders for "deportation"
conferred by Section 3 (b) of the War Measures Act did not extend
to, nor was 1t apt in the case of citizens who have committed no
offense and as to whom there is no charge, trial or conviction
nor is it apt in modern times in application to a natural borm
citizen of a country, as it involves the idea that there is some
other country to which the citizen may be sent which is under some
obligation to receive nim by reason of some previous connection of
the citizen with that country. He did not think that the general
words with which sub-section 3 (1) begins, should be interpreted
as éutnorizing an illegal act, namely, an infringement of &a sovereign-
ty of another country unless this was clearly expressed. He was
therefore of the opinion that P. C. 7355 was ultra vires insofar
as it authorized the deportation of natural born British sub jects
who do not wish to leave Canada, or of wives and children. He
neld that the Parlisment of Canada had adopted Part II of the
British Nationality and Status of Aliens Act and had not rescinded
such adoption; that the status of British subjects might not be
affected except upon the terms set forth in the Imperial Act, but
that the Parliament of Canada could interfere with the rights and
liabilities flowing from such statutes and could deny the rights
of residence in Canada. He held that P, C. 7356 was invalid so
far as it purported to revoke naturalization, but that P, C. 7355

was valid in denying right of continued residence in Canada. He
)
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held that P. C. 7356 was invalid so far as it purported to

revoke naturalization, but that P. C. 7355 was valid in denying
right of continued residence in Canada. He further held that
upon an inspection of the orders themselves that it did not
appear that the provision in respect to the deportation of wives
and children was deemed necessary or expedient by reason of war.
QNJUJ mHe held that although parts of the orders were invalid,
thngjgizs were severable.

[q,jnghis Appellant respectively submits that g% appeal from
the said opinions of the Supreme Court of Canada delivered on the
20th day of February 1946 should be allowed, and that the opinion
that should have been certified under the provisions of the Sup-
reme Court Act to the Governor-in-Council was that the Orders-in-
Council referred to in the question of reference, were wholly ultra
vires for the following among other reasons.

(a) Because the Parliament of Canada did not by the terms
of the War Measures Act, delegate to the Governor-in-Council, the
power to make orders providing for the exile, to Japan, of British
Sub jects whether by birth or naturalization, resident in Canada,
as provided by P, C. 7355 and 7357.

(b) Because the provisions of the Orders-in-Council are
repugnant to the provisions of the British Nationality and Status
of Aliens Act which extends to the Dominion of Canada.

(c) Because the QOrders iﬁ%e&%eﬁJinsofar as they authorize
the forcible removal to a foreign country of British Subjects,
are contrary to e accepted principles of international law, waien
constitute an infringement of the imsovereignty of such countries,
and are therefore not to be deemed to be within the powers conferred
on the Governor-in-Council by the language of Section 3 of the War
Measures Act.

(a) Because the impugned Orders-in-Council are not laws
mede after the passing of the Statute of Westminster, by the
Earliament of the Dominion 6f Cenada and are therefore subject
to the provisions of the Colonial Laws Validity Act and void and

inoperative lnsofar as they are repugnant to the British National-

ity and Status of Aliens Act.
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(e) Because the impugned Orders were not made by
reason of war or apprehended war.

(f) Because the said orders interfere with the
civil rights of g British Subjectgresident in Canada, a sub-
Ject matter reserved exclusively to the legislative compet-
ence of the respective legislatures byﬂprovisions of Section
92 of the British North America Act, subsection 13.

(g) Because at the timetlﬁd ﬁassing of the said
orders, or alternatively from and after the first day of
January 1946, there existed no such emergency as Jjustified
interference by the Parliament of Canada with subject matters
reserved exclusively for the legislative competence of the
Provinecial Legislatures.

(n) Because the Orders-in-Council were not in
their nature, legislation competent to the Parliament of
Canada under the provisions of the British North America Act.

(i) Because the Orders-in-Counecil which empower
the Minister of Labour to make érders for deportation of
persons "of the Japanese Race" are so vague that they are
incapable of application to ascertain persons and are there-
fore inoperative and invalid, and do not constitute orders
or regulations such as the Governor-in-Council is empowered
to make under the provisions of the War Measures Act,

(j) Because if the orders are invalid in their
application to certain classes of those liable to be deported,
the Orders-in-Council are wholly invelid as they form one

legislative scheme throughout and the good parts cannot be

severed from the bad, 4:ﬁ, &NumA

APPENDIX "A" P ;
W e HA

Request for Repatriation

APPENDIX "B"
Relevant Provisions of the British
Nationality and Status of Aliens

Act 1914 as amended by 8 and 9
GEO. V. c.38.

PART 1
Netural Born British Subjects

(1) The following persons shall be deemed to be natural
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APPENDIX "A®

Form of Request for Repatriation

GOVERNMENT OF CANADA

DECLARATION

I’.......Q.0....0........‘.(‘.......), born 900 Q@0 00009000000 000000

M. or F. (day, month, year)

registered as a Canadian-born British subject (T ReNO:eeeoscosssas)
under Order in Council P. C. No. 9760, dated December 16, 1941,
hereby declare my desire to relinguish my British nationality and
to assume the status of a National of Japan.

Further, I request the Government of Canada, under the
conditions set out in the Statement of the Minister of Labour dated
February 13, 1945, to arrange for and effect my repatriation to
Jepan.

I declare that I fully understand the contents of this

document, and I voluntarily affix my signature hereto:

Dateoo00-..,-.0..-.0,1945 ©0 00 0000000000000 000900000000
SIGNATURE
Pla ce 2 0090900 ©30 0000000000 O/i-"b-'\‘f‘t:ﬁ\i:«?/-;uﬂ‘:}w’“*«?—_u_‘-n.--_ B T
600 060000000006000200000600 000000.000‘00.00.‘..‘0000.6.
WITNESS INTERPRETER

Note: All persons sixteen years of age and Over are required to
sign a separate Declaration.

Application Recommended: Application Approved:

o."......'.."......... 000000000.0.0.0.l.....‘.......
R.C.M,P. Commissioner of Japanese Placement
Date..‘.t..........‘lg45 Déte.oi‘...0.00..0...0.01945

N.B.- This form in respect to Naturalized British Subjects was
the same with the substitution of the words rCanadian
naturalized® for "Canadian born"™ in the above form.
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born British Subjects, namely:-
(a) Any person born within His Majesty's;dgminions
and Qllegiance}onvc(x
(b) Any person born out of tHis Majesty's Dominions
whose fathercwas a British Subject at the time of that
berson's birth and either was born within His Majesty's
allegiance or was a person to whom a certificate of natural-
ization had been granted; or had become a British Subject
by reason of any annexation of territory or was at the time
of that person's birth in the service of the Crown and—
(c) Any person born‘gg_board a British Ship whether
on foregin territorial ﬁééé%;; or not provided-...cecceee
PART II '

Naturalization of Aliens

éi? The Secretary of State may grant a certificate of
naturalization to an alien who makes an application for the
purpose,and satisfies the Secretary of State.

(B) E5tsie o' o:0.0i9 13 05stain

() (1) A person to whom a certificate of naturalization
is granted by #gg Secretary of State shall, subject to the pro-
visions of this Act, be entitled to all political and other
rights, powers ahd privileges, and be subject to all obligations,
duties and liabilities to which a natural born British Subject
is entitled or subjecte®, and as epd from the date of his natural-

ization , have to all intents and purposes, the status of a

natural born British Subject.

(BR) " e aioions a9 igisis ainivioe

@ (1) where the Secretary of State is satisfied that
tf: certifieate of naturalization granted by him has been ob-
tained by false representation or fraud, or by concealment of
material eircumstances, or that the person to whom the certif-
icate is granted has shown himself by act or speech to be dis-
affected or disloyal to His Majesty, the Secretary of State
shall by order, revoke the certificate,

(2) wWithout pre judice to the foregoing provisions,

the Secretary of State shall by order, revoke a certificate of
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naturalization granted by him in any case in which he is sat-
isfied that the person to whom the certificate was grantedy&4¥%bﬁﬁ—

(a) Has during any war in which His Majesty'is en-
gaged, unlawfully traded or communicated with the enemy or with
a subject of an enemy state or been engaged in or associated
with any business which is to his knowledge, carried on in such
manner as to assist the enemy in such war; or

HAS

(b) iéwithin five years of the date of the grantisg-
of the certificate, been sentenced by any court in His Ma jesty's
Dominions 533 imprisonment for a tefm?got less than 12 months, oY
to a term of penal servitude, or to a fine of not less than £100%,
or; it

(c) Was not of good character at the date of the grant#
<gpp- of the certificate, or;

(d) Has since the date of the grant of the ce;tificate,
been for a period of not less than seven years, ordinarg*;esident
out of His Majesty's Dominion otherwise than as a representative
of a British Subjeét, firm or company carrying on business, or an
institution established in His Majesty's Dominion or in the ser-
vice of the Crown, and has not maintained substantial e
with His Majesty's Dominion, or;

" (8) Remains according tofthe law of zgﬁJfgate at war
with k= His Majesty;.. a subject %g’that state; ana that(in any
casejﬁhe continuance of the certificate is not conducive to the
public good.

(3) The Secretary of State, may if he thinks fit, be-
fore making an order under this section, refer the case for such
inquiry as is hereinafter specified and in any case to which sub-
section 1, or paragrephs(a),(e) or (e) of subsection 2 of this
section applies, the Secretary of State shall by notice given to
or sent to the last known address of the holder of the certificate,
give him en opportunity of claiming that the case be referred for

such inquiry, and if the holder so claims in accordance with the

notice, the Secretary of State shall refer the case for inquiry

accordingly.
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(4) an inquiry under this section shall be held by a
committee constituted for the purpose by the Secretary of State,
Presided over by a person (appointed by the Secretary of State with
the approval of the Lord Chancellor), who holds or has held high
Judieial office,and shall be conducted in such manner as the Secretary
of State may direet (the section continues with a proviso that the

ANP
Seeretary of State may refer the inquiry to the High Court1by giving

(5) Where a person to whom a certificate of naturaliz-

Powers to the Committee to summon witnesses, etc:)

ation has been granted in some other part of His Majesty's Dominions,
is resident in the United Kingdom, the certificate may be revoked in
accordance with this section, by the Secretary of State with the
concurrence of the Government of that part of His Majesty's Dominions
in which the certificate was grented.

(005 emsnt latelsn 4 st hilass

Gﬁ}i£%3 Where a certificate of naturalization is revoked,
the Secretary of State, may by order, direct that the wife and minor
children (or any of them) of the person whose certificate is revoked,
shall cease to be British Subjects, that any such person shall there-
upon become an alien; but except where the Secretary of State direets,
as aforesaid, the nationality of the wife and minor children of the
person whose certificate is revoked, shall not be affected by the
revocation, and they shall remain British Subjects provided that;

(a) It shall be lawful for the wife of any such person
within 6 months'ggzihe date of the order of revocation to make a dec-
laration of alienage, and thereupon she and any minor children of
her husband and herself shall cease to be British Subjects and shall
become aliens, and

; (b) Thé Secretary of State shall not make any such order
as aforesaid in the case of a wife who was at birth a British Sub ject,
unless he is satisfied that if she had held a certificate of natural-
ization in her own right, the certificate could properly have been
revoked under this Act, and the provisions of this Act as to referring
cases for inguiry shall apply to the making of any such order as they

apply to the revocation of the certificate,

7
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(2) The provisions of this Section shall, as %/
Tespects persons affected thereby have effect in substituti&g
for any other provisions in this Act as to the effect upon
the wife and children of any person where the person ceases

pER

to be a British Subject, and such'$rov1s1on shall accordingly

hot apply to any such case. :
e (3) TWhere a certificate of naturalization is revoked,
thg%ﬁ;lder thereof shall be regarded as an alien, and as a sub-
ject of the State to which he belonged at the time the certif-
icate was granted.

@) (1) The Government of any British possession shall
have the seme power to grant a certificate of naturalization as
the Secretary of State has under this Act, and the provisions
of this Act as to the grant and revocation of such certificate
shall apply accordingly, with the substitution of the government

R THE SECPETARY (F STATE AND THE PeSSESS/sW SBpme
of the possession for the United Kingdom and of a High Court or
superior court oéq%he possession, for the High Court, and with
the omission of any reference to the approval of the Lord
Chancellor, and also in a possession where any language is rec-
ognized as on an equality with the qul;gy language with the sub-
st tntien BTl HHeLERpI ARl alguages almer ANt TEe et Tosiohs A
1 anguage;
Provided that in any British possession other than

British India, and the Dominion specified in the first schedule
to this Act, the powers of the Government of gﬁimssession under
this section, shall be exercised by the Governor or a person
acting under his authority, but shall be subject in each case to
the approvg% 3£b%Pe Secretary of Statejwind any certificate
proposed, %and any proposal to revoke auy certificate shall be
submitted to him for his approval.

(8) Any certificate of naturalization granted
under this Section shall have the same effect as a certificate
of naturalization grented by the Secretary of State under this
Act.

(#)(1)This part of this Act shall not nor shall any

certificate of naturalization granted thereunder, have effect
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within any of the Dominions specified in the first schedule
to this Aet, unless the legislatggﬁ of that Dominion adopts
this part of this Act.

(2) wWhere the legislature of any such Dominion
has adopted this part of this Act, the Government of the
Dominion shall have the like powers to make regulations with
respect to certificates of naturalization, and to oaths of
allegiance as‘§§§§20nferred_by this Act, on the Secretary of
State.

(3) The legislature of any such Dominion which
adopts this part of this Aet, may provide how and by what
department of the Goverhment, the powers conferred by this'Part
of this Act on the Government of a British possession, are to
be exercised.

(4) The legislature of any such Dominion may at any
time rescind the adoption of this part ofthis Act, provided that
no such rescission shall pre judicially affect any legal rights
existing at the time of such rescission.

PART III. General

fzxexzai National Status of Married Women
and Infant Children.

The wife of a British Subject shall be deemed to be
a British Subject, and the wife of an alien shall be deemed 1o
be an alien, provided that where a man ceases during the con-
tinuanece of his marriage, to be a British Subject , it shall be
lawful for his wife to make a declaration that she desires to
retain British Nationality and thereupon she shall be deemed to
ﬁizﬁéyBgitish Sub ject, and provided that where an alien is a sub-
jeet of a state at waf with His Ma jesty, it shall be lawful for
his wife if she was at birth a British Subject, to make a dee-
laration that she desires to resume British nationality, and

thereupon the Secretary of State if he is satisfied that it is

desirable that she be permitted to do so, may grant her a cer-

tiflcate df VATUNSALIZATI e N,

A woman who, having been a British Subject,jas by, or
in consequence Of her marriage becomef en alien, shall not by

reason only of the death of her husband or the dissolution of her
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marriage, cease to be an alien, and a woman, who, having been
an alien, has by or in conseguence of her marriage, become a
British Sub ject, shall not by reason only of the death of her
husband or the dissolution of her marriage cease to be a British
Sub jeet.

(1) Where a person being a British Subject ceases to

whether by :

be a British Sub ject whexmky declaration of alienage or other-
wise, every child of that person being a minor, shall thereupon
cease to be a British Subjeet, unless such child, of that person
ceasing to be a British Subjeect, does not become by the law
of any other country, naturalized in that country. Provided that
where a widow who is a British Subject, marries an alien, any
child of hers by her former husband shall not, by reason only of
her marfiage, cease to be a British Subject whether he is resid-
ing outside His Ma jesty's Dominioms or not.

(2) Any child who has so ceased to be a British
Subject, may within one year after obtaining his ma jority,

wishes

make a declaration that he EEmsEs to resume British nationality

and shall thereupon again become a British Subject.

1L0SS OF BRITISH NATIONALITY

A British Subject who, when in any foreign state not
under disability, by obtaining xgx certificate of naturalization
or by any other voluntary and formal act, becomes naturalized
therein, shall thenceforth be deemed to have ceased to be a
British Subject.

(1) Any person who by reason of his having been born
within His Majesty's Dominions and allegiance or on board a
British Ship, is a natural born British Subject, but who at
his birth or during his minority became under the law of any
foreign state, a subject also of that state, and is still such
a subject, may if of full age and not under disability, meke a
declaration of alienage, and én'making the declaration, shall
cease to be a British Subject.

(2) Any person who though born out of his Majesty's

Dominion is a natural born British Subject, may, if of full age

and not under disability, make a declaration of alienage and on
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making the declaration, shall cease to be a British Sub ject.

Where His Me jesty has entered intofconvention with
any foreign state to the effect‘gg;;;zgigg sub jects or citizens
of that state to whom certificates of naturalization have been
granted may divest themselves of their status as such sub jects,
it shall be lawful for His.majesty, by Order-in-COuncilpto de-
clare that the convention has been entered into by His Majesty,
end from and after thedate of the Order, any person having been
originally a subject or citizen of the state therein referred to
who hes been naturalized as a British Subject, may, within the
1imit of time provided in the convention, make a declaration of
alienage, and on his making the declaretion, km shall be re-
garded as en alien and as a subject to the state to which he
originally belonged as aforesaid.

PROCEDURE & EVIDENCE

(1) The Secretary of State may meke regulations
generally for carrying into effect the objects of this Act;

and in particular with respect to the following matters:i-.cece.e

(2) Any regulation made by the Secretary of State
in pursuance of this Act, shall be of the same force as if it
had been enacted therein,lbut shall not, so far as respects
the imposition of fees, be in force in any British possession,
and shall not so far as respects any other matter, be in farce
in any British possession in which any Act or ordnance, or in
the case of a Dominion specified in the first sehedule to this
Act, any regulation made by the covermment of the Dominion under
part II of this Act, to the contrary of or inconsistent with
any such regulation wideh may for the time being be in force.
SLPPLEMENT A &=

(1) Nothing in this Act shall take away or abridge
any power vested in or exerciseable by the Legislature or
covernment of any British possession, or affect the operation
of any law at present in force which has been passed in exercise
of such power, or prevent any such legislature or Government
from treating differently, different classes of British Subjects.

(2) A4ll laws, statutes and ordnances made by the
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Legislature of a British possession for imparting to any person
any of the privileges of naturalization to be enjoyed by him
within the limits of that possession, shall, within those limits,
have the authority of law.

(3) Where any parts of His Majesty's Dominion are
under both, unggpnthe central and tgg local legistlature, the
expression "British Possession® shall for the purpose of this
Section include both, all parts under the central Legislature,
and each part under bﬁ%*local Legislature.

Provided that aﬁ§£ﬁé§§ in this provision shall be con-
strued as validating any law, statute or ordnance with respect
to naturalization made by eny such local Legislature, in any
case, where the central Legislature possesses exclusive Legis-
lative authority with respect to naturalization.

SCHEDULES
First Schedule

List of all Dominions.

The Dominion of Canada, etc.




IN THE PRIVY COUNCIL
ON APPRAL FROM THE SUPREME COURT OF CANADA

BETWEEN:

Co-operative Committee on
Japanese Canadlians.

=and-

The Attorney General of Saskatchewan

APPELLANTS
~-and-
The attorney General of Canada
~and-

The attorney General of Britlsh
Columbia,

RESPONDENTS

IN THE MATTER OF A REFERENCE

as to the validity of Orders-
in-Council of the 15th day of
September 1945 (P.C. 7355,7356
and 7357) in relatlon to persons
of the Japanese Race.

RECORD OF PROCEEDINGS
INDEX OF REFERENCE

PART I
Order of Reéference
Judgmsnts,etc.
NO. Description Dete Page
1. Order of Reference by

Governor General in Council Jan.8/46

order of the Governor-in- Dec,15/45
Counecil P.C. 7355

order of the Governor-in-
Couneil P, C. 7356 Dec. 15/45

Ordexr of the Governor-in-
Council P Co 7387 Dec. 15/45

Teletype message from the Sept.1l7/45
Secretary of State for

External Affairs Ottawa,

to the Cansadian Ambassador

to the United States

Copy of Teletype llessage Oct.29 /45
from the Canadian Ambassador

to the United States to the

Secretary of State for

External Affairs.




No, Description Date

Page

é- Order of the Governor . Dec.28/45
General 1in Counecil

rs of the Justiges ~ Tebv2OX4D
é%;\\\///«\\_’/%%at pféh&«ﬁburt

the questions referred.

¥ . Reasons for opinions of
Justices of the Supreme
Court
R¢nfret,C.J.C.
concurred in by Kerwin &
Taschereau,J.J. Feb.20/46
Hudson,J, - Feb,20/46
Rand, J. Feb.20/46
/ Estey, 7. Feb.20/46

_Kellock,J. Feb.20/46



In the Prity Council

Now e 5 of 1946
ON APPEAL FROM THE SUPREME COURT OF CANADA

Detween s
CO-OPERATIVE COMMITTEE ON JAPANESE CANADIANS

—and—
THE ATTORNEY GENERAL OF SASKATCHEWAN

Appellants

—and—
THE ATTORNEY GENERAL OF CANADA
—and—
THE ATTORNEY GENERAL OF BRITISH COLUMBIA
Respondents

IN THE MATTER OF A REFERENCE as to the valadity of Orders-
in-Counecil of the 15th day of September 1945 (P.C. 7355, 7356 and 7‘307)
in relation to persons of the Japanese Race.

CASE FOR THE APPELLANT
- THE ATTORNEY GENERAL OF SASKATCHEWAN

LAWRENCE JONES & CO.,
Winchester House
Old Broad Street,

London, E.C. 2 for the Appellants.
CHARLES RUSSELL & CO., for the Attorney General of
37 Norfolk St., London, W.L. 2. / British Columbia, Respondent.
GARD LYALL & CO., < ;
47 Gresham Street, - / for the Attorney General
London, E.C. 2. . of Canada, Respondent.

THE SOVEREIGN PRESS LIMITED

PORONTON ——

1946




In the Privy Council

No. 2 of 1946
ON APPEAL FROM THE SUPREME COURT OF CANADA

Between:
CO-OPERATIVE COMMITTEE ON JAPANESE CANADIANS
—and—
THE ATTORNEY GENERAL OF SASKATCHEWAN

Appellants
—and—

THE ATTORNEY GENERAL OF CANADA
—and—
THE ATTORNEY GENERAL OF BRITISH COLUMBIA
Respondents

IN THE MATTER OF A REFERENCE as to the valadity of Orders-
in-Council of the 15th day of September 1945 (P.C. 7355, 7356 and 7357)
in relation to persons of the Japanese Race.

CASE FOR THE APPELLANT
THE ATTORNEY GENERAL OF SASKATCHEWAN

LAWRENCE JONES & CO.,
Winchester House
Old Broad Street,

London, E.C. 2 for the Appellants.
CHARLES RUSSELL & CO., for the Attorney General of
37 Norfolk St., London, W.L. 2. British Columbia, Respondent.
GARD LYALL & CO.,
47 Gresham Street, for the Attorney General
London, E.C. 2. of Canada, Respondent.

THE SOVEREIGN PRESS LIMITED
TORONTO
1946



In the Privy Council

‘ No. of 1946
ON APPEAL FROM THE SUPREME COURT OF CANADA

Between:
CO-OPERATIVE COMMITTEE ON JAPANESE CANADIANS
—and—
THE ATTORNEY GENERAL OF SASKATCHEWAN

Appellants

—and—
10 THE ATTORNEY GENERAL OF CANADA
—and—
THE ATTORNEY GENERATL OF BRITISH COLUMBIA _
Respondents

IN THE MATTER OF A REFERENCHE as to the validity of Orders-
in-Council of the 15th day of September 1945 (P.C. 7355, 7356 and 7¥)7)
in relation to persons of the Japanese Race.

CASE FOR THE APPELLANT
THE ATTORNEY GENERAL OF SASKATCHEWAN

1. This is an appeal from the opinion certified by the Supreme Court
90 of Canada to His Excellency the Governor-in-Council in answer to the fol-
lowing question:

¢ Are the Orders-in-Council dated the 15th day of December 1945, be-
ing P. C. 7355, 7356 and 7357, ultra vires of the (Governor-in-Council either
in Whole or in part, and, if so, in what particular or particulars, and to
what extent?”’

9. The text of the impugned Orders P. C. 7355, 7356 and 7357 is
printed in full in the Record of Proceedings.

3. The answers to the said question certified by the Justices of the
Supreme Court of Canada are printed in the Record.
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4. The reasons for the opinion are also printed in the Record.

5. This Appellant associates himself with the submissions contained
in the Case of the Appellant, the Co-operative Committee on Japanese
(anadians and will respectively submit that the proper answer to the
question referred to should have been that the impugned Orders are in
their entirety ultra vires the Governor-in-Council because

(a) The Orders provide for the exile to Japan of Canadian citizens,
which was not a power delegated to the Governor-in-Council by the Gov-
ernment of Canada under the War Measures Act.

(b) The Orders constitute an exceptional interference with property
and civil rights, a subject matter reserved exclusively by the British North
America Act, Section 92, Head 13, tio the provincial legislatures and there
was at the date of the promulgation of the said Orders or alternatively
from the first day of January 1946, no such emergency in existence as
justified an exceptional encroachment on a sphere of legislation normally
reserved to the provineial legislatures.

(¢) The Orders or parts of the said Orders are repugnant to the Brit-
ish Nationality and Status of Aliens Act, and are therefore void and in-
operative. :

(d) The Orders are vague and unenforceable insofar as they refer to
persons ‘‘of the Japanese Race’’, as there is no ascertainable standard to
determine who is ‘‘of the Japanese Race’ and hence the Orders are not
such ““orders’” as the Governor-General-in-Council was empowered to pass
under the terms of the War Measures Act.

(e) The said Orders or parts of them were not and could not have
heen deemed necessary ‘‘by reason of war’’.

(f) The said Orders if bad in part are wholly bad as their provisions
constitute one legislative scheme, and are not severable.

F. A. BREWIN.
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NEWS BULLETIN #6 came to you before the S
representative Canadian gatherings and Conf
hearing in London.

We can now report that the concern fell: by Canadians over this queﬁﬁﬂn,and79
forcefully expressed in letters and telegréfs of protest to the Government during ﬁ}\
early part of the year continued throughou'§the summer. In a score of important & ¢
gatherings the question was discussed. Regfiests for literature took 25,000 copies 5!‘\
our leaflet "OUR JAPANESE CANADIANS; CITIZEflS, NOT EXILES." \ ?ﬁ

The Privy Council hearing occupied fou§ days in mid July. MNr. Andrew Brewin was) \
our Canadian cownsel. Two able London lawgers were also present. These were L&
Mr. Christopher Shawcross, M.P., brother o'§the British Attorney General, and
Mr. Geoffrey Wilson, till recently associawtd with Sir. Stafford Cripps. Lord Simon
stated in concluding the hearings that "Th B was one of the most important cases
that has ever come before us."

VMEANWHILE the Government's policy of Rspersal is being progressively implem-
ented. Mr. Humphrey Mitchell, Minigster of labour, reported on August 31st in the
House of Commons that 12,469 persons of Japénese racial origin are now dispersed
throughout Canada outside British Columbia. s

In B.C. there are 3,080 under the Depertment of Labour Settlement, and 5,572
elsewhere in the province. Self supporting communities are being developed in the
interior. ‘

Mr. Mitchell also reported, in line with the Government policy to return to
Japan those who have voluntarily agreed to.go, 3,152 have gone. "Approximately only
600 others have so far asked to be returned. Shipping is now awaited to take them,"

the Minister stated. (S

IT MUST BE REMEMBERED, however, that of” those who have left our shores it is
estimated that about one-half are Ganadiaa.?g;p, These accompanied parents or relatives
or. family. reasons or asg supporters-of*eg or infirm personsg. —The-parentceal sany
~f them lost their homes in Canada, built up in a life time. “They despaired of being
ble to re-settle here. These Canadian born are foreigners in a strange land. They are
Canadian by birth and up-bringing. We owe to them protection of their citizenship
and the right to return to the land of their birth at the earliest opportunity.

OUTSTANDING HONOUR has come to Dr. Yachiyo Yoneyama, first woman to graduate 1
from the faculty of dentistry at the University of Alberta. Dr. Yoneyama has been
offered a Guggenheim Fellowship to do research work in New York. 4

NEWS OF FINANCIAL CONTRIBUTIONS
Many people in all parts of Canada have contributed toward the budget. Among
thege the Japanese Canadians have given a large part. The thanks of the Committee goes
to all. The faith placed in this Committee in our teking on a big task without /
visible resources is deeply appreciated. A financial statement is attached. |
It speaks for itself.
FINANCIAL STATEMENT  SEPT. 13th, 1946
RECETRES  May 1945 to " Sephe. L3O/ GRE. . . e .o LOLANN oic oie oo $17,362.30
EXPENDITURES May 1945 to Sept. 13 1946
ST IEE catotaers e Sttt e SR, 5000
Traveliee it vt o v Tevide VAR 271.85
Literature and office expenses.. 1,824.74
Legal expenses; Supreme Court of

Canada and Privy Council, London 11,608.09 15,45/.68
Balénce on hand $1,907.62

The books, however, are by no means closed. Much work remains to be done. The job ‘
of rehabilitation has been little more than begun. Nor is the struggle for justice
at en end. Further contributions are needed, and may be sent to the Treasurer,

Miss Constance Chappell, 299 Queen St. W., Toronto. James M. Finlay, Chairman

Hugh MacMillan, Secretary
126 Eastbourne Ave.
Toronto 12, Canada
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. DRAFT PRESS STATEMENT

RE PRIVY COUNCIL DECISION

L If we Win
The decision of the Privy Counecil is a great triumph
for civil liberties and the rights of all Canadian citizens,

_ZZ deciding that the Executive cannoE)even in war time, without
V/;lear authority from Parliameni}exile Canadian citizenéf 4&56
Privy Council has vindicated the rule of law which iszﬁfpxo-
tection and safeguard of the liberties of all citizens., Racial
legislation has no place in our conceptions of Jus tice,

The Co-operative Committee now call on the Govermment to
Temove the last remaining restrictions on Japanese Cenadians
who are as much entitled to their full rights as citizens as
any of us.

The chapter of injustice to Japanese Canadians cannot be
closed until provision is made for the restoration of the heavy
property losses inflicted on the innocent Japanese Canadians who
were forced to abandon their property during war.

We ask the Government to set up a commission to deal with

this matter,



& DRAFT PRESS STATEMENT
RE PRIVY COUNGIL DECISION

1. If we win

The decision of the Privy Council is a great triumph
fgr eivil liberties and the rights of all Cenadian eitizens:

)An deciding that the Executive ecannot even in war time, without
¢lear authority from Parliament exile Canedian citizens, The
Privy Couneil has vindicated the rule of law which is & pro=-
tection end safeguard of the liberties of all citizens. Racial
legislation has no place in our conceptions of jus tice.

The Co-operative Committee now eall on the Government to
remove the last remaining restrictions on Japanese Canadians
who are as much entitled to their full rights as citizens as
any of us.

The chapiter of injustice to Japanese Canadians cannot be
closed until provision is made for the restoration of the heavy
property losses inflicted on the insocent Japanese Qsnadians who 7\

were forced to abandon thelr property during war. = 3

We ask the Government to set up a commission to deal with

this matter.
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DRAFT PRESS STATEMENT
RE PRIVY COUNCIL DECISION

2. If we ILose

The Privy Council have decided thaﬁ)in the emergency
of war the Government acting under the powers conferred by

3 dﬂ%{m{f
the War Measures AcE7ean xile Canadian citizens for such
reasons as seem good to it., -

The sweeping nature of the powers conferred on the
Government require that the Parlisment and People of Canada
should be vigiyﬁnt in seeing that such great and arbitrary
bowers are not 3 abusqil Sk

%, /o/%vaQ/éy
se €se powe i mass deportation on
A1

™
racial grounqawould indeed be a grave abuse of the powers the
n

Privy Council have now saiq)wistconferred 'Parliamentﬁ
solely for the emergency of #ar. The war is now over.
All the Japanese Canadians who wish to do so have left for
Japan, The remeinder have been resettled throughout Canads
and are making a substantial contribution by their lebour and
skill to various communities across Canada. The hard feelings
of war time have died down.,

The Govermnment has promised to review its policy in the
light of the Privy Council's decision.

We now call upon it in the altered circumstances sinece
the orders were passed, to announce that the policy of foreible
deportation has been abandoned, that remeining restrictions oﬁ
Japanese Canadians are to be removed and that fair compensation

es :
will be made for the grievous property losgjthat they have sus-

tained through no fault of their own.
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PRIVY' COUNQLL &PFRAL W 98 of 1946

THE CO-UPERATIVE COMMITTEE ON JA¥: s Cad "-.»'- ‘}-"‘ P Pt 5 o e

h» “‘7‘1..3‘ B I S = S ‘-' - e . -j,.ppﬁllﬁnt.{ -‘
: P 59 ' e

TRE ' APTORNEY-GENERAL OF CANADA 4ND ANQTHER = & & -ReSpOBASUSES
FROM

THE SUPREVE Uﬂ’l’ QF CANADR

JODGMAENT OF THE LORDS OF THT JUDKQIAL COMMITTUR OF -
THE PRIVY COUNCIL, Dellvered the 21d December , 1940,

Present at the Rearingi
- YISCoUNT Erion

‘LORDG YRYGHT

LORI PORTER

LORD UTHUATT

MI:; JY -1‘53 \.«‘Lv‘w
{palivered by LORD ¥HIGHT)

Tho TR appaulu by speciel leave brought by the
Co-~oparative Commiittee on au&unowe cauédians and theva Gvif :’
Basketchewan fyom the opianion gersitied on the g0%h Esbraﬂgﬁ,
‘lﬂ&ﬁ; by'tne Supreas dcurt or'danada u&on.a férerﬁneg‘drﬁﬁraﬁ §
by e Gavernor General in Couneil unQervSeqtion 65 ér the
Supru:e ¢ou1t A%, Revised BSlatutes of panede 198V, ¢ep 33.
The question yeferred for Asering and cgaaidgruginn~was'qp
follows: .

"ire the Orders-inm-Couneil dated the 18§th Decenbuﬂ.'léiﬁ,ff
“belng F. €. 7558, 7356, 7557 ultra vires of the Povarnafbin;

gouneil eithér in whole or in part &nd if so iu,waut part‘cumx

or cartleulats, and %o what uxt‘xt“" 25 gt '

The roolznls tJ ne Ordera«1n~60uncil wn&on it ds 'fuf-

sought tu ispeach siow tnat. they purport to hisve h“n zode qf.&df
the euthoristy of The Tey Nessures A0t. That Lot was fi:atlddda

by the Parilement of Cenads in 1914 und is now ehey, 206 oThe |

Raviasd Stesiutes dt.canacs Lua?. Bection 3,providoa thaidﬂ féét*
issue of & provlamatlon by His Ea;anty oY undes gna aqgﬁxj of
the Covsrpor-in-founeéeili a=alx e cuualaaive thas way, ‘“108 ff_.
a}a

or 11.“1{1351UN resl or a;grsucndoﬁ exists and of 1ts/olnua
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antil by the imsue of & further proclemation 1% is deelsred that
| war, inveslon or insurrection no longer exists. The proclemetion
é first culled for by tals section wae duly mede but no procelamation
| Shat the wer aov longer existed has been mads,

The relsvant saetxénl-of tnis Aot are as follow:-
i *3. The Gowrnor-»i_a-ummcil any d0 and authorize such
acts and thines end make from time to time such orders end regu-

lations, as Lo may By reeson of the existenge of real or &, pre-

ae iR 2 o db

hended war, lnvaesion or Insurrection, deem necessery or sdvissble

b s o

for the seourity, defence, pesce, order and welfare of Caneda; end

for greater dertalnty but not so as to restrict the gemerslity of
the torugaiug terms, it is hereby decisred that the powsrs of the
f governor-in-gouncll shell extend to all matters coming witnin she
classes of subjedts hereinsfter mentioned, shat is to sayi-

(a) Censorsnly and the control and suppression of publiecsatlous,
writings, maps, plens photographs, comsunications end means of comm-
uniestion;

(b} arrest, detention, exelusion and deporiation;

{¢) . Consrol of the herbours, ports and territorisl waters of
Canade and the movenent of v.ssels;

(d) Transportatiocn by land, alr or weter and tue coatrol of
the transportv of persons and things;

{e) Tradipng, exportation, iluportation,  roduction end aane
uf acture;

{f) appropristion, control, forfelture snd disposition of
property end of the uwse thersof.

(2) all orders and regulations mede under this section suall

heve inn'fbrea of lawesese™
g, The provisions otAzu.=thr00 sections last preceding, shall :
: only be in foree during war, invesion or insurreetion, resl or app-
rehended, " 1
The three Orders-in-founcll were all made on the 15tk
Decenber 194b.
The presuble EO’tHO first Order (P.C. 73505) contalas the
foilowing recitals:w '

vhereas during the eourse of the war with Jepen d.rtaln

Japaness Hutionuga menlfested their sympathy with orx aunpérs of

Jepan by meking reqguests for ra;ntflatlcn 10 Jepan and opheiwise;




And whereas other persons of yhe Japanese rece have

requested or may request that they be sent to Japan:

And wherees it is deemed desirable that provisions be

mede to deport the classes of perscns referred to aboye;

And whereas it is considered necessary for the seourity

defence peace order and welfare of Cenada thaet provision be made

accordingly.
The first Order {Section 2, subsection 2, & and 4) then

authorizes the Minister of Labour to wake orders for deportation
"o Japen™ of the followlng persons.

(1) =very person of 10 years of age or over, other than &
canadian nationsl, who is a national of Jepan resident in Canade
end who had since the 8th December, 194l (the dete of the declar-
ation of war'by the Dominion against Jepan) mede a reguest for re-
patriation or who had been detained under certain regulations end
sas so detained on lst September, 1945.

(2) =very naturalized British Subjeet of the Jepanese Race
of 1¢ years of age Or OVer resident in Canada who had made request
for repstriation provided that sueh reguest had not been revoked
in writing before midnight on 1st September, 1945,

(3) HNatural born British cubjects of the Jupenese Race orj
16 years of age Or OvVer resident in Canada, who made & request
for repetristion and did not revoke it in writing before the Min-
{ste r had made sn Order for "deportation.®

subseetion 4 of Section 2 provided as follows:-

E, . (4) The wife and children under 16 years of sge of any
person for whom the Minister mekes &an orxder for deportation to
Jepan may be included in suech order end deported wlth such person.

The remeining provisions of this Order are of en ancill-
ary or administrative nature.

The second Order (P. C. 7356) provides thet any person
being a British Subjeet by naturalizetion under the Naturallzation
act, cap. 138, A.8.C. 1937, wio 1s deported from Canade under the
provisions of FP. G. 7355, shall as and from the dute upon which he
jeaves (anada in the course of sueh deportstion, cease to be elther
a British BSubjeet or a gunadien Natlonal. : '@

The third order (P. ¢, 73067) provides ror the appoint-




e

ment of & Gommission to meke lnquiry goncernling the mmmm' /

loxnltun and extent of co-operatiocn with the government of 08

during the war, of Jepunese Nationel and naturelized Dpexsons of

the Jepunese Tage ln oases where Shelr naaes are raferred W
?{'

gommission by the Ministel of Lebour for investigatlon with l ¥
umstences of any '“"’i,

gommisslon was ullif A
o the o8

view %o recommendation whatuer ia the cire
gass, sueh PeIrsons should be deported. The
a% theé réguest of the ¥inteter of Labour %o ftnouire Lot

of eny naturslized Britlsh subjeey of the Jupanese Radk who |

pade & requsst Tor repatristion, end make recommendst . ous. ri;i -

5,‘1

gus then provided thatl any peracn s the Japuneése Rece @10 m g7

reosmmended by the Commisslon for deporiation, should be aomﬁ

to be a person subject to deporial jon under the provisions of P
7355, end as and from the dete upon which ne left Cenade in we

courae of dq;orﬁatian, e should cesse to be either a pritish

aubject or & panadlian netional.
fhere 1s one furthar AGL of the pariiament of the ..

to wialeh 1% ls necessury to reifer~-the Hatlonal mrseney

1tionsl Powers Act 1948, phis set wes sssented %O on the .

receuber 1045. It was to come into forece on the 1sb Jmuqr,

and on and after that day the war against Germsny and :uml, BiY 3
for the purposas of the ¥ar Measurss act Lo be deesed 1o long

to exist. The iet was to contiaue in forcs until the mm J80

ember, L1946, or if Perllemsnt wers not tuen sitving unti}. a

detcmimd by the sitiing of verlliamnent. J~
The Act recites the War leasurcs sgt end the oon

genge of & natlconal smergeney arulns gut of the wor since t

aneenditionsl surrendexr of Germeny emd Japan, and Zhe neos
tnat the Governor-in-go neil should exercise cerialu trans. .j
continuation of the exeejticnal omﬁiugw .

|

pOweY's during the

prought about by the wer end e peceseity thet cervuln lﬁt

toings done and authorigzed, and certelin oxders and regulsvl

msde under tne

it was gasectiel th

wer Hossures Act be eon tinued in foree, m&

at the Qovernor-in-gouncll be nutnoﬁ,m
end make auch further orde;

\

Lod authorize such further sots,
')'_

reguletions &8 he alghs doem necesssyry OF sdvisatle by reasop

the emergenoy and for the purposs of discontinusnce in an

pormits, of weasuivd adoyted durin‘

\

“

genner as the emsrgency



B
by reason of the emergency.

By Sectlon 2 of the act the Qovernvre-in-Council wes
given POﬂir‘tO make orders end regulations as e mi.ght, by resson
of the econtinued exisvence of the nutiuﬁal emergency, arising out
of the war agsinat Germsny snd Jayan, des: neesssary or advisabdle
for eertuin ypurposes set out thersin, Those purposes du not in-
clade arrest, detention, deportation, or exelusion but do inelude
under subsection (e)

*Continulng or dlseontinuing in en orderly manncr as the
emergeney permits, measurvs adopted Suring and by reasan of the
war.” Subsegtion 3 of Section 2 proiidca for every Order-in-Qouncll
passed under the Act, being laid berore Pariiement snd belug ann-

ég ulled upon rosolution of the Senute or the iouss of Comsons, Set-
tion 4 provides as follows:

"without prejudiee to any other power conferred by this sct,
the GOVlrnor~1n;ccuneil may order that the Orders and regulatlions
lawfully made under the 7ar feasurss iot or pursuant to sutiorivy
created under the ssld set in force immedizstely before the day tuis
Aet ocomes into force, shall whlle this sct 18 in Torce, continue
in full foree and effect sublest to smendment or revocation under
this aet.”

On 38th December, 1945 the Governcr-in-Counecil passed Order-
fa-Cownell P. C. ¥41¢, pursuent to Section 4 of the Nutionsl Euer-
genoy Transitional Powers net, 1943 providing thetv all ordsr and
regulations lawfully made under the War Measures Act or jpursuent
to suthority oreated undsr the said A0t in foree immedlistely be-
fore the day iaé Naziangl fmergency Transitional Powers 40t, 1948,
should come invo force, should, while the latter isct is in force,
continue in full foree and effeect asubject to smendment or revo-
cation under the latter Act,

The result of tils legislation is thet the Orders-in-Counoil
are now in forece, If &t all, by virtue of the Traasitionsl sct.

In conneetion with %h- question relsed by this csase, ihree
isets of the Imperial Pariisment are relevant.,

The first of these 1s the Coloniel Lawe Validity sct,l865;

gecotion £ and 3 of that a0t run es follwsse

*g any Colonlel Lew which is or shell bs in any respect

-

2o
- L .
™Y 'l
pd v 3

repugnant e the provislons of sny Aet of Parilement extending

4



™

to the Colony %o whion such lew may relete or repugnent to sny
order or Regulation aade ander suthority of sueh act of parliement
or having in the Colony the force end effect of sueh Act, phall be
resd subject to suen AGt, Order, or Regulation, and shall, to the
extent of such repugneneéy, but not othermise, be and ressln abBso-
lutely vold and inoperative,

3. No Colonial Lew shell be or be deemed to have been void
or inoperative cn the ground of ropugnaney‘to the law of Zngland,
unless the sanme shnll be repugnant to the'provisions of some such
A€t of parllasmesnt, order or Regulation as aforesald.”

The second is the Stetute of Westminaster passed ln the jeer 1901
winich was duly sdopted by ;na Parliement of Caneds, Section 2 cf
that A¢% 18 in the followlng serms:e '

2.~ (1) The Coloniai Laws Veiidity act, 1&cb, shall not apply

to any law made after the commencement of this et by the Par-
liement of & Dominlon,

{2) No law and no provisien of sny law mede after the commence-

ment of thils set by the rarllement of & Dominlon shall be vold

or inoperative on the groupd that it lis ropﬁgnant to the law of

Eagland, or to the provisions of any existing or future sct of

variiament of the United dingdom, or to any order, rule or reg-

alstion made under any sueh ict, and the powers of the Parliement
of & PDoninion shail ianclude the power to repesl Or emend any such
iot, o:der.‘rule or regulstion in so far as the same is part of
the law of the Dbominion.”

Tue third aAct is the British Wetlonsllty and Stutus of Allens

4ot, 1914.Part I of that Act relates to Naturel bom British

' gubjeets. Part II relates to the Retwrallzatlon of Allens end
section 9 provides thst pPurt II shell not nor shell eny certif-
jeate of nsturslizetsion granted thersunder have effect witiln any
of the Dominione spec¢ified in the Benedule (wileh includes Cenads)
anless the legislature of the Doalnions adopis Part II. The act
of the Imperiel Per lement was subseruently smended., The Par-
1iament of Cenada by the Naturallzetion Act, 1914 did not in

terms "adops” the Imperiel set of 19lé, but passed almost ideantical

legislation., In 1915 the periiement of Cansde eiended the Navur-

slizetion Aet 80 as to imtroduce the ansudzents that had been
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made by the Perliement of Greet Britain in Part II of the British
Natlonulity and ntatus of allens Aet, 1014. Thet aAst of 1910 con-
salned & recital to She effedt that the Dominion had sdopred Part
11 of the British ict.

It s comvenleat at this stage to deal with the gquestion raised
a8 to the effeet of this leglslation of the powinion on tals gopic,
The contestion of the Appellants was tnat the parliament of

censde ¢1d "adopt® pert II of The Imperiel act in the sounse in
whieh that woxd was used in the pmperial sct and toab in conse-
guenge Fert II formed part of the law of the ynited Kiongdom eX-
tendlng to the Dominion. The contectien of the Respondents was
tnat the Canedles Statutes ere enly parallel legisleti.n. In
arriving st & egonclusion as %0 the adviee thelr yordshi s thlnk
{4 right to tender to His Uajesty They find it unnegessury 1c 6x-
press an oplnlon &8 Lo {he correctness or othervise of the c¢on-
teation of the Appellanis. onely Lordsuips wlll sssune ghat the
Appellants &xe right in thelr contention, but they do not axXpress
any opinion une way oF atnother upon it.

There ves & considersble diversity of opinion tetween tne
members of the TupIoue Qourt on some of toe points which fall for
decis lon under the reference., 1n Oneé imporsent respect at leagte-
the Llovalldisy of sub-segtion (4) of Seetion 3 of ©. C. 7350-the
views of the majority of the gourt were adverse 10 ine resyondents.
%o ocross appesl was lodged. This iln the eircumatanges wes oniy
the absence of & foraallity. A determinetion upon the legel gffect
of the orders a8 a whole ls nscessary in order to arrive a% a con~-
¢iusion upon the matiers in respeet of whieh fthe appellents app-~
esled., The wihole matter was fully debeted before their lLordehlips
and thelr lordsihips aooordingly prupose o deal with the orders
in thelr entirety.

pheir Lordships now turn to the queailon st issue.

ypon certslin general matsters of prineiple there 1s not since
the decision in Fory Prancis Pulp and Power C0. V. yanitobe ¥Free
Press (1985) A. C. 695, any room for dispute. Undor the British
sorth Asmerlea Act property and civil rights in the saveral prove

inees are commitied o the vprovinelal Leglslaturcs, but the Par-

Lisment of the Dominien ia & sufficiently greet exergency puch as
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thet ey lsing out of war naus po er to deal ndgquately with that |
emxergency for the safety of the Dominion as & wiwole, The lnterests
of the Tominlon are to bs uyotected and it reats with the Perliemect
of tae Douinion to proveet tnemw., Ynet those interests ere tae Per-
Mument of the Nominion must be lefy with censidersble {reedos to
Judge.

Again 1f 1t be olesr thet an emorgendy haes noy erisen or 1o

longer exists, there can be no Jjustirioution for the exercise or

eontinued sxercise 9f the exespticnal powsrs. The ruie of law as

to tue distrivution of powsrs between ihe Fax ilameats of the lLomine
fon and she Parilaments of the provinces comes iate pluy. But vary
¢lear evidence gna% 6 emergenty hes ot arissa or thaet tha emerge.cy
no longer exists is regulred to Jumtify the Judlelsry sven though e
guesticn 1s ane of ultrs virezs, In overruling the declslon of uhe
Pay. lanent of the Dominion thet exesptisnsl messures ways reculred

ayr wero 3tlil required,

To %:1s nmey ve added ss 8 Sorollsry that 't 1s not pertinent
te the Judielery %o cunzlder the wisdom or the propriet; of the per-
tieulsr policy whiech Is wanbadied in the emorgency legislation. De-
termination of the policy 39 W followed Lo excluusively & mettey for
the Paritament of the Dominion and tose % woom Iv ras delegeted
its powsra.

Leatly 1t should be observed thet the Jjudiclury are not con-
cernéd whon considering e - uestlon of witrs virses with the cuesticn
vhetner the Executive wiil in taet be able o CaIry lutd effective
operation the sgeney provisions waoles the Porilament of the Todie
inion elither dlvectl or indirectl) Laa meds,

1t is unnocesseary tacrefare for taelyr lLoxdani, s o teke Ianto

raview or sven t¢ reccant the pertieula:r elrcumsvences obtulinlng

within the Dominlon thet ied to the Nrders is guestion oy the arre

s gnsements mace with & view to their exeoutlon.

| The valldity of thne "er Messures 40t was not atlacied belorye
tihelr lLordaehlipa end consisteontly w=idh %he poinciiles stutud was nel
w, #H. 8¢ atiack. The validity of the Orxders was challenged on many.
grounds., Theiy Lordships have cunsilereé not only the peints put

forwayd on behslf of the ippelisuis bul whelher the orders were sus-

septible of eritieclsx for reasons not put forwerd., Their Jurdsalps



&re satisried thut all ponsibla grounda of eriticiss were in oune
Torm or ancther ineluded ia the grounds on whien the sppellants
relied,

For the velldity of the orders i% i neceassary ¥irst that
Upon the true econstrugtion of the War Veasurss AGt, tuey fall
within the ambit of the powers duly conferred by the Act on $he
Governor General in Counell Second that, assuming the crders
Wers within the terms of the war Neasures Act, thiey were pot for
Sone reeson in law fnwnlid,

Tha #olnts taken were first that the War Measures jot dig
not on ite true construction autiorise orders for deportation to

be mude us respects Britisn subjects or Cansdlen Nutlonals end

that 1% should in eertsin respeects receive a lindted construction:

ssocnd thut if the Aet purporsed on'ita construe tion %o euthorige
the meklag of sueh orders, yet the orders mode would be gontrary
to the Imperial Statude Britisu Batlonal ity and Status of allens
Att and therafore to thet extent iavalid: third that the pro-
vision eo tained in para, 2 {4) of ».Q. 7588(relating to the

wives anéd ochildren of persons in respect of wiwn en order for de-

portation hed been aede) mas for a spoeiric reomson invelid; fourth

thet in aany aventg the ordér aade under the National FEaergency Tran-

siltlonal rowars sct contloulng the former orders of the Governor-in-

Co neil was invalid,
The firet polnt relses guestions or conatyuetion with which
thelr lordships must now desnl.

The lenguege of the Ver Yessures set is in genexsl terms but

it wss arpusd thet certain imitutions were es a astier of construc-

ticn of the a0t to be impilied end tnst to the extent o whieh any
order puwrporting vo be made under the Att Tell outside its proper
sabit, the order would of nvgessity be lavaild.

The flrst suggested limitatlion wes besed 551 the Colonisl
Lawe Valiidlty Aet, 186B. At the date when the rar VOBBUTE R 40
euxe 1ute rforee laglslotion made by the Poriicment wae Iin itse
affect subjeet tu sthe provisions as to repugnen cantalined in
tas 0% Of L1504 and L% was argued taat tie Tor easuraen Lot siould

be eonstrued 8 confined In Its oussible amblit to ths neaning of

orders w.lelx wwuld eonsisvensly with the Colonial Luwa Vailditvy
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4G, 1865, then be valid me law witauln the Dominion. If that
¥as 30 the orders were not authorissd by the ¥Yar Measures Lol

in 80 Tfar as they were repugnent to the British Netlonellty and
Btatus of Allens sot, 1914-18, which was an ict Of the Imperial
Perilement und in the sppellente’ contention extended 1o the Dome
inion as part of the law of the United Kinpdon.

Tuelr Lordsnips ere unsble to s0¢ent thls contention. The
effect of the Colonlel Luws Velidity aet, 1888, was only that
Cenadian leglslavion repugiant to ihe statutory law of the United
Elngdom applying to the Dominion was Inoperative. The only cone
clusion %o be drewn from & consideration of the Golonisl Luws
¥alldity act is that the var Measures A0t did not on lie true

- soustruction eonfsr & power beyond the exvent to wihieh 1t mlght
st the dste of its use be valldly exercised. The statutory law
of the nited Kingdom 1is not stvatic and in their Lordships?
opinlon there is ne justificstion for the imputation thet the
Perilanent of Cuneda legislated upon the footling that it is astuatie.
The effectliveness of leglsletion of the rarliament of the rominion
at the dute when those delegatod powers sre sxercised, ncf the lim-
itation vn thet leglslation et the date when the War Messures ict
vas passed, is, so for ss the pet of 18685 is conoerned, the rele
evant metier,

fecondly, it was argued that, as a matter of sonstrue tion, the

Fer NMeasures Act dld not suthorise the mmking of orders having an
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extre serriterial opsretion. This polnt wes relevent by resscn thst

the corders in question in terms aushorised "derortation, ™
This point mey be shortiy dlsposed of. Zxtre~territoricl cone
stralnt 1s incident %o the exerciss of the power of deportation
{aeB. for Cenade v, Cein (1U06) A. C. 54%) aué was, therefore in
eontesplavion. Any llugering doubts as to the validity in lev of
an set whieh for its effsctiveness requires extra-territorisl appe
lication were, it may e added set at rest by the Cansdian Statute
the Extre~Territorial act, 1983,
Tolrdly, 1t was cogued thet the Wer Yeesures Aet siould be
conatrued &s suthorisiog ouly such orders as ere consistent with

the aceepted prineiples of Internstlonsl Lew and that the forcible
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removal to e foreign sountry of Sritlsh subjecis was contrary

Vo the eecepted rules of Internationsl Law. The AeY therefore

@8 & mavter of construction d4id not, it was sald, purport to
suthorise orders providicg for such remowsl.
1t may b%e true thet in comstrulng legislutlon some welght
ought in an sppropriste ease to de given to 8 conslderstion of
the accepted prineiples of Intersstional Law {ef. Crof'd V.
punphy (1982) 4. D, 156), but the nature of the léglslstion
in sny partienlar case has to be considered in determining %o
whet extent, if at all, it is right on & guestion of ¢onstruc-
tion to advert to tnose prineiples, In thelr Lordships' view
those prisciples find no place in the coustrucilon of the Var
Measures Act. The 4ot is direotsd to the oxercise by the GUV-
ernor-in-Co neil of powers veated in the Perliiameut of the Do
inion &t & time when wer, lianvesion or insurrection or their
apprehension exists., The acoepted rules of Internetionel Law
appliesble in times of peace can hardly have been in contem-
plation and the inference cannot be drawn that the Parilement
of the Dominion impiledly imposed the limitetlon suguested,
The next guestion of construction srising under the sot
nes more substauce, It wae sald thet there was lnherent in e
woré "@eportation® ss part of i1ts meaning the neeessity that
the person to bo deported wem--as respecis the state exercilslng
the power--an slilen. The express power glven o expsl persons
from Cansds wea therefore lLimited to allens L.e,, persouns who
were not Osnadian Netlonala. It was not permlaslible to treamt
as authorised by the general power z powsr 1o make ordera for
deportation Lln relation %0 & eclass of persons impliedly excluded
from deportetion by the ferms of the specific power. Thers wes
therefore an implled prohibvition agalnst the deportasion of Can-
adian Nutionsls.
Upon this ergument 1t may be conceded thay comasonly 1t is
only sliens wno are mede lisble to deportsation and thav ln con-
saquencs, whers refersnce is mede to deportetion, there is often

imported the suggestion that aliens are under immediste consid-

erstlion.

|
|
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The dictionerics as might be expected do not altogether '
8gYee &8 O the mesnlag of deportasion but the Now Raglish
Diotionary gives as its definition "The ection of cerrylng &Wey:
toreible removal espseislly into exile; tressportstion.”

A8 & matter of language thelr Loxdships sake the view that
sdoportation® is not & word whieh is sis-used when appiied %O
persous not aliens. Whether or not the word ndeportation” is

in ilts epplication %o be oonflined %0 allens or not remains
theraro;u open as a matter of construction of the parvicular

statute in wulen it is found.

in the present case Lhe Aot is directed to desling with
epexgencies; tn:cuguout 1t is in sweeping terms; end e vord
is found in the combination #grrest, detention, sxelusion and
deportation.” As regerd tue first three of these words netlon~
ality is obviously not 4 relevant considerstion. The general
asture of the Aot and the eoilocution in which the word is found
establish in their Lordships? visw that in this stasute e word
ndeportation® is used ln a general sense wsad as an action app=
1ieeble to all persons irrespective of nationalisy. This belng
in their Lordships' Judgment the true gonstructlon of the gét,
1t must apply to all porsons wio ere &t the time subject to the
1aws of Canada. They may bs 8o subject by tae mers fuct of belng
in Caneds, whether they ava allens or pritish subjescts or Cene
sdlian Netionmals, MNetionellity per ae is not & releveny consider-
etion. An order reisting to geportation would not be unautiorised
by reason that it releted %0 Cansdisn Naticnals or Eritish sub-
Jeets,

aven if this were unot the cese the seme result may be reuched
by snclier Irouteé, Tht‘genarul power given to the Gov erno r-in-
¢couneil in the opening part of Sectiond of the a0t 18 not in this
statute limited by refercnce 1o e acts particularly enumerated
and thelr lLordsulps see nod reascn for differing from the view
expressed by uinfret C.J.0. that the order wygs Justifisble under
that gensrsl povwer {oee King faperor v. cibnath Bonerjl(1940)

Loele T2 Lebso :5‘39);

The re remains one Purther susstion of construction of The
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Wer Vessures jct, nawely, whether it authorised the meking of
81 OFGer wiieh provided thst deported persons shvuld ceuse to
be elther mritisn subjeots or Cansdien Nationals. That matier
Bust be considered in iignt of views walech their Lordshiys heve
8lready exyressed as to the construetion of the A¢t, They see
w0 reasen for exeluding from the seope of the matters covered
by the genersl power dontalned in Section 3 a power to take
from persous who bave in feet under an order for deportatlion
left gunsde thelr status under the Law of Canads as British sub-
Jeeta and Cansdien Netlonals,.

The result is that upon its true construetion The Tar
Yeasures asct autnhorised the meking of orders for deportaetion of
any person whatever be his netionellity snd the deprivation so far
68 the lew of Cepsds was eoncerned of nis stetus under tnat law
as ¢ British subject or Genedien Netionel.

The next question is whetiier The Colonlal Laws Velildity act,
186% applies to the Orders of the Governor-in-gouneii. Iif it does,
then in so far as they are repugnunt to The British Retloneliivy
and Svatus of azliens ict {whieh their lordanips are ass.iming to b=
an Attt of the Iwm erial mﬁriiamont extending to Canada) they are
invalid uniess the provisions of the Statute of Testminster cen be
rellied upon.

e eontentlion of the appei.lants was that the orders, though
Law made efter the dste of the Statuts of Teetminster, were not
Lew made efter thet date DY the Parliamnt of the Domiunion. The
activities of rerllement in the mutter in guesilon had, Lt was
sald, ceased in 1827. ‘The orders wore not of its meking. The
passing by the rerilement of The Nutlonal Emargency Transitional
Powers Act, 1945 was for the purpose In hend lmmsteriel, for the
reg8on thet Sectlon 4 empowered the Goversor-lime-gouncil to order
the continusnce only of orders and repuliations “lewf.ily® made
under the Year Measures iAci.
Taeir Lordsbips asgree that in considering thls partlculer
metter tne Hetlonal Bmergeuey Trainsitlional Powers ict, 1940 cannot
ve preyed in ald of the valldliy of the orders, but In thelr opin-

jon the orders im cuestion wers ;uade "cf'ter the passing of this
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Ast {i.e., the Piutute of vestmluster) by the Perilement of the

Dominion* as that porase is used in the Statute o wastninater,
This agoin is a question of consirue tion.

Both in subesections 1 end 8 of Seotion (8) of the Statute
of Yestulnster the watter whieh ls dealt with is "lew", and thad
is @ gonersl term which includes not only statutes but slso orders
and reguletions made under stetutes. Undoubtedly the lew &8 ea-
bodied in an order or regulation is made s% the dote when the
pover conferrved by the Parliament of the Dominion 1is exerclsed.

Is it sede after th t dote by the Pexllisment of the pominion?
Thet Parliement 18 the oniy legislative authorivy for the pominlon
as & ®wiole and it has chosen to meke the law through machinery set
up end sontinued b§ it for thut purposs, The covernor-in-gounell
nas no ipdependent status as a law meking vody. The leglslative
attivity of Pariiement is stlil present st the time when the orders
are mede and these orders are "law”. In thelr mrﬂéhips' opialion
they are law made by tne Parllament &t the date of their promule-
gation. A oeuntraxy eonelusion would in their Lordships! view place
an srtifieiel and parrow eonstruction on wide terms used in an
aet of parliament the sub ject metter of which demmnds that a lib-
ersl comstruction should be put upon the languegs used.

In the result therefore the Colonlsl Laws Vallidlity ACY,1860,
affords po ground for queationing tne -yalldity of the orders.

The next satier srises on sub-jers. {(4) of pere. (3) of PeCo
9385, Under that provision an order for deportation may be made
as respects the wives and ohildren (not over the age of 16 yeurs)
of persons with respeet %0 wiom an order for deportation hes been
made.

The case sought to be mede ruus u‘fallwas

mne recitels in the order relete only to the desirebility
of maiking provision for the deportution of persons referred to
in sub-pares. 1, 2 and & of para, {3) of the order, In the case
of the elesses of PETBORS referred to in sub-paras. L, 8 and O
{lsaving eslide detsinees) reguest for ropetriation was at soxe
stage negessaryy & request was ocunsldered by the Jovernor-ine
gouncil to be a aubstentive metier, dut no such regusst is re-

guired as respevts Lhe persons mentioned in sub-para. 4 md the




M L

~ omiyrepprrent resson for subjeeting them to llability for depyort-

ation is that sa order fur deporstion has been mede us respects

the husbend or fatter., The order tharsfore not only deoes nov show

. tast by resson of the existenee of resl or spprehended vax 1t wus

thought necessary for the security, peate, order, defence or wele-
fure of Gansde o meke provision for thelir deportation but, when
considered in substence, Bhows thet these matioza were not taken
{nto consideration. & deportation of the fomily consequential on
the deportation of the father ~dght ludecd be thought desirable
on grounds other than those reguieite for a due azooution of the
powers given and, it is contended, 1t is apparent shet it is grounds
rot set out im the statute which slone have here been taken inte
consideration. : |
The incompletensss of the recitel 1s in thelr rordsiipst view
of no moment. tt is the substance of the master that has to e
considersd. Tieir Lozdsulips 'do not doubt the proposition that an
sxereise of the powsr for an upsuthorised purpose would be liwellid 1
and the only guestion is whether thers is spparent any uatver wiloh |
Jjustifies the judieiery in mhhxg to the eonelusion thet Lhe POWET
was ln fact exereéised for an unsuthorised purpose. In tmeir 1ord- ‘
guips' opinion there is note. The first three sub-paragrapns of per-
agraph 3 no doubt desl with the satiter wiieh orimerily engaged the
attention of the sove rnor-in-gounell, but it is not in their Lord- i
siips® view a proper inference ¥om ke lores of those subeparagrepns ‘
that the Gove rnorein-gouncil did not slso deem 1t negesssry or Bd- |

 yissble for the seeurlsy aorenu peace order and welfare of Caneda |

ghnet the wives end enudrm upder 10 of deporiaes anuuld sgalnst
thelr will slso be liavle So deportesion. The mgicdng of a depor-
4etlon ordexr B8 respects the wusbund or father might ereate & git~
ustion with whieh, with a view to formuxding this specified purjpo.e,
it was proper ‘desl. Beyond thet 1% is nov necesasary %o 0.

Phe last matter of subatande arises on the Hutlional Emergency
+pansitionel Fowera Att, 194,

It was contendad by the Appellanis that &t the date of the
passing of gnis act thers did not exist any such emergency as jus-
tiried the yarlismen't of Cenada in empowering ihe Gourmr-xnnoomexl

to ecountinue the orders in question. The emergency whioch hed dleuu&
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Privy Council Appeal No. 58 of 1946

The Co-operative Committee on J apanese Canadians
and another - - - g it - - Appellants

v.
The Attorney-General of Canada and another - = Respondents

FROM

THE SUPREME COURT OF CANADA

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF
THE PRIVY COUNCIL, pELIVERED THE 2 nd. Pecomber , 1946

Present at the Heaving :

ViscouNT Simon
LorD WRIGHT
LorDp PORTER
Lorp UTHWATT
SIR LymaNn DuUrr

[Delivered by LoRD WRIGHT]

These are appeals by special leave brought by the Co-operative Com-
mittee on Japanese Canadians and the A-G of Saskatchewan from the
opinion certified on the zoth February, 1946, by the Supreme Court of
Canada upon a reference ordered by the Governor General in Council under
Section 55 of the Supreme Court Act, Revised Statutes of Canada 1927,
cap 35. The question referred for hearing and consideration was as
follows:

"“ Are the Orders-in-Council dated the 15th December, 1945, being
P.C. 7355, 7356, 7357 ultra vires of the Governor-in-Council either in whole
or in part and if so in what particular or particulars, and to what extent?’’

The recitals to the Orders-in-Council which it is sought to impeach show
that they purport to have been made under the authority of The War
Measures Act. That Act was first passed by the Parliament of Canada in
1914 and is now chap. 206 of The Revised Statutes of Canada 1927. Sec-
tion 2 provides that the issue of a proclamation by His Majesty or under the
authority of the Governor-in-Council shall be conclusive that war, invasion
ot insurrection real or apprehended exists and of its continuance until by the
issue of a further proclamation it is declared that war, invasion or insurrec-
tion no longer exists. The proclamation first called for by this section was
duly made but no proclamation that the war no longer existed has been
made.

The relevant sections of this Act are as follow : —

** 3. The Governor-in-Council may do and authorize such acts and things
and make from time to time such orders and regulations, as he may by
reason of therexistence of real or apprehended war, invasion or insurrection,
deem necessary or advisable for the security, defence, peace, order and
welfare of Canada; and for greater certainty but not so as to restrict the
generality of the foregoing terms, it is hereby declared that the powers of
the Governor-in-Council shall extend to all matters coming within the classes
of subjects hereinafter mentioned, that is to say:—

(@) Censorship and the control and suppression of publications, writings,
maps, plans, photographs, communications and means. of communication 3

E]
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(b) Arrest, detention, exclusion and deportation;
(¢) Control of the harbours, ports and territorial waters of Canada and

the movement of vessels;
(d) Transportation by land, air or water and the control of the transport

of persons and things;
(¢) Trading, exportation, importation, production and manufacture;

(f) Appropriation, control, forfeiture and disposition of property and of
the use thereof.
(2) All orders and regulations made under this section shall have the

2

force of law. . . .
““ 6. The provisions of the three sections last preceding, shall only be in
force during war, invasion or insurrection, real or apprehended.

The three Orders-in-Council were all made on the 15th December, 1945.

The preamble to the first Order (P.C. 7355) contains the following
recitals: —

Whereas during the course of the war with Japan certain japa.n.ese
Nationals manifested their sympathy with or support of Japan by making
requests for repatriation to Japan and otherwise;

And whereas other persons of the Japanese race have requested or may
request that they be sent to Japan;

And whereas it is deemed desirable that provisions be made to deport
the classes of persons referred to above;

And whereas it is considered necessary for the security defence peace
order and welfare of Canada that provision be made accordingly.

The first Order (Section 2, subsections 2, 3 and 4) then authorizes the
Minister of Labour to make orders for deportation ‘‘ to Japan *’ of the
following persons.

(r) Every person of 16 years of age or over, other than a Canadian
national, who is a national of Japan resident in Canada and who had
since the 8th December, 1941 (the date of the declaration of war by the
Dominion against Japan) made a request for repatriation or who had
been detained under certain regulations and was so detained on
1st September, 1945.

(2) Every naturalized British Subject of the Japanese Race of 16 years
of age or over resident in Canada who had made request for repatriation
provided that such request had not been revoked in writing before midnight
on Ist September, 1945.

(3) Natural born British Subjects of the Japanese Race of 16 years of
age or over resident in Canada, who made a request for repatriation and
did not revoke it in writing before the Minister had made an Order for
‘“ deportation.”’

Subsection 4 of Section 2 provided as follows: —

(4) The wife and children under 16 years of age of any person for whom
the Minister makes an order for deportation to Japan may be included in
such order and deported with such person.

The remaining provisions of this Order are of an ancillary or administra-
tive nature.

The second Order (P.C. 7356) provides that any person being a British
Subject by naturalization under the Naturalization Act, cap. 138, A.S.C.
1927, who is deported from Canada under the provisions of P.C. %355, shall
as and from the date upon which he leaves Canada in the course of such
deportation, cease to be either a British Subject or a Canadian National.

The third Order (P.C. 7357) provides for the appointment of a Com-
mission to make inquiry concerning the activities, loyalties and extent of
co-operation with the government of Canada during the war, of Japanese
Nationals and naturalized persons of the Japanese race in cases where their
names are referred to the Commission by the Minister of Labour for
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nvestigation with a view to recommendation whether in the circumstances
of any such case, such persons should be deported. The Commission
was also at the request of the Minister of Labour to inquire into the case
of any naturalized British Subject of the Japanese Race who had made a
request for repatriation, and make recommendations. It was then pro-
vided that any person of the Japanese Race who was recommended by the
Commission for deportation, should be deemed to be a person subject to
deportation under the provisions of P.C. 7355, and as and from the date
upon which he left Canada in the course of deportation, he should cease
to be either a British Subject or a Canadian National.

There is one further Act of the Parliament of the Dominion to which
it is necessary to refer—the National Emergency Transitional Powers
Act 1945. This Act was assented to on the 18th December, 1945. It was
to come into force on the 1st January, 1946, and on and after that day
the war against Germany and Japan was for the purposes of the War
Measures Act to be deemed no longer to exist. The Act was to continue in
force until the 31st December, 1946, or if Parliament were not then sitting
until a date determined by the sitting of Parliament.

The Act recites the War Measures Act and the continuance of a
national emergency arising out of the war since the pnconditional
surrender of Germany and Japan, and the necessity that the
Governor-in-Council should exercise certain transitional powers
during the continuation of the exceptional conditions brought about
by the war and the necessity that certain acts and things done and
authorized, and certain orders and regulations made under the War
Measures Act be continued in force, and that it was essential that the
Governor-in-Council be authorized to do and authorize such further
acts, and make such further orders and regulations as he might deem
necessary or udvisable by reason of the emergency and for the purpose
of discontinuance in an orderly manner as the emergency permits, of
measures adopted during and by reason of the emergency.

By Section 2 of the Act the Governor-in-Council was given power
to make orders and regulations as he might, by reason of the continued
existence of the National emergency, arising out of the war against
Germany and Japan, deem necessary or advisable for certain pur-
poses set out therein. Those purposes do not include arrest, detention,
deportation, or exclusion but do include under subsection (e)

‘“ Continuing or discontinuing in an orderly mannmer as the
emergency permits, measures adopted during and by reason of
the war.”” Subsection 3 of Section 2 provides for every Order-in-
Council passed under the Act, being laid before Parliament and
being annulled upor resolution of the Senate or the House of
Commons. Section 4 provides as follows:

** Without prejudice to any other power conferred by this Act, the
Governor-in-Council may order that the Orders and regulations law-
fully made under the War Measures Act or pursuant to authority
created under the said Act in force immediately before the day this
Act comes into force, shall while this Act is in force, continue in full
force and effect subject to amendment or revocation under this Act.’’

On 28th December, 1945 the Governor-in-Council passed Order-in-
Council P.C. 7414, pursuant to Section 4 of the National Emergency
Transitional Powers Act, 1945 providing that all orders and regula-
tions lawfully made under the War Measures Act or pursuant to
authority created under the said Act in force immediately before
the day the National Emergency Transitional Powers Act, 1945, should
come into force, should, while the latter Act is in force, continue in
full force and effect subject to amendment or revocation under the
latter Act.

The result of this legislation is that the Orders-in-Council are now in
force, if at all, by virtue of the Transitional Act.

52065 A2
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In connection with the question raised by this case, three Acts of the
Imperial Parliament are relevant.

The first of these is the Colonial Laws Vaiidity Act, 1865:
Sections 2 and 3 of that Act run as follows: —

““2. Any Colonial Law which is or shall be in any respect
repugnant to the provisions of any Act of Parliament extending to
the Colony to which such law may relate or repugnant to any
Order or Regulation made nnder Authority of such Act of Parliament,
or having in the Colony the force and effect of such Act, shall he
read subject to such Act, Order, or Regulation, and shall, to the
extent of such repugnancy, but not otherwise, be and remain abso-
lutely void and inoperative.

3. No Colonial Law shall be or be deemed to have been void
or inoperative on the ground of repugnancy to the law of England,
unless the same shall be repugnant to the provisions of some such
Act of Parliament, Order or Regulation as aforesaid.”’

The second is the Statute of Westminster passed in the year 1931 which

was duly adopted by the Parliament of Canada. Section 2 of that Act
is in the following terms:—

““2.—(1) The Colonial Laws Validity Act, 1865, shall not apply
to any law made after the commencement of this Act by the Parlia-
ment of a Dominion.

(2) No law and no provision of any law made after the commence-
ment of this Act by the Parliament of a Dominion shall be void or
inoperative on the ground that it is repugnant to the law of England,
or to the provisions of any existing or future Act of Parliament of
the United Kingdom, or to any order, rule or regulation made under
any such Act, and the powers of the Parliament of a Dominion shall
include the power to repeal or amend any such Act, order, rule or
regulation in so far as the same is part of the law of the Dominion.’’

The third Act is the British Nationality and Status of Aliens Act, 1914.
Part I of that Act relates to Natural Born British Subjects. Part IT
relates to the Naturalization of Aliens and Section 9 provides that Part II
shall not nor shall any certificate of naturalization granted thereunder
have effect within any of the Dominions specified in the Schedule (which
includes Canada) unless the legislature of the Dominions adopts Part II.
The Act of the Imperial Parliament was subsequently amended. The
Parliament of Canada by the Naturalization Act, 1914 did not in
terms ‘‘ adopt ”’ the Imperial Act of 1014, but passed almost identical
legislation. In 1915 the Parliament of Canada amended the Naturalization
Act so as to introduce the amendments that had been made by the
Parliament of Great Britain in Part II of the British Nationality and
Status of Aliens Act, 1914. That Act of 1915 contained a recital to
the effect that the Dominion had adopted Part II of the British Act.

It is convenient at this stage to deal with the question raised ag to the
effect of this legislation of the Dominion on this topic.

The contention of the Appellants was that the Parliament of Canada did
““adopt *’ Part II of The Imperial Act in the sense in which that word
was used in the Imperial Act and that in consequence Part II formed
part of the law of the United Kingdom extending to the Dominion. The
contention of the Respondents was that the Canadian Statutes are only
parallel legislation. In arriving at a conclusion as to the advice their
Lordships think it right to tender to His Majesty they find it unnece
to express an opinion as to the correctness or otherwi
of the Appellants. Their Lordships will assume tha
right in their contention, but they
or another upon it.

Ssary
se of the contention
t the Appellants are
do not express any opinion one way

There was a considerable diversity of opinion between the members of
the Supreme Court on some of the points which fell for decision under the
reference. In one important respect at least—the invalidity of sub-section
(4) of Section 2 of P.C. 7355—the views of the majority of the Court
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were adverse to the respondents. No cross appeal was lodged. This in
the circumstances was only the absence of a formality. A determination
upon the legal effect of the orders as a whole is necessary in order to
arrive at a conclusion upon the matters in respect of which the appellanis
appealed. The whole matter was fully debated before their Lordships and
their Lordships accordingly propose to deal with the orders in their
entirety.

Their Lordships now turn to the question at issue.

Upon certain general matters of principle there is not since the decision
in Fort Francis Pulp and Power Co. v. Manitoba Free Press [1923] A.C.
695, any voom for dispute. Under the British North America Act pro-
perty and civil rights in the several provinces are committed to the
Provincial Legislatures, but the Parliament of the Dominion in a suffi-
ciently great emergency such as that arising out of war has power to
deal adequately with that emergency for the safety of the Dominion as a
whole. The interests of the Dominion are to be protected and it rests
with the Parliament of the Dominion to protect them.  What those

interests are the Parliament of the Dominion must be left with considerable
freedom to judge.

Again if it be clear that an emergency has not arisen or no

longer exists, there can be mo justification for the exercise or
continued exercise of the exceptional powers:— The rule of law as to '
the distribution of powers between the Parliaments of the Dominion and
the Parliaments of the provinces comes into play. But very clear
evidence that an emergency has not arisen or that the emergency no
longer exists is required to justify the judiciary even though the question
is one of wlira vires, in overruling the decision of the Parliament of the
Dominion that exceptional measures were required or were still required.

To this may be added as a corollary that it is not pertinent to the
judiciary to consider the wisdom or the propriety of the particular_policy
which is embodied in the emergency legislation. Determination of the |
fofi'c':{’to be followed is exclusively a matter for the Parliament of the
Dominion and those to whom it has delegated its powers.

Lastly it should be observed that the judiciary are not conceined when
considering a question of ultra vires with the question whether the
Executive will in fact be able to carry into effective operation the
emergency provisions which the Parliament of the Dominion either
directly or indirectly has made.

It is nnnecessary therefore for their Lordships to take intc review or
even to recount the particular circumstances obtaining within the Dominion
that led to the Orders in question or the arrangements made with a view
to their execution.

The validity of the War Measures Act was not attacked before their
Lordships and consistently with the principles stated was not open to
attack. The validity of the Orders was challenged on many grounds.
Their Lordships have considered not only the points put forward on
behalf of the Appellants but whether the orders were susceptible of
criticism for reasons not put forward.  Their Lordships are satisfied
that all possible grounds of criticism were in one form or another included
in the grounds on which the Appellants relied.

For the validity of the orders it is necessary First that upon the true
construction of the War Measures Act, they fall within the ambit of the
powers duly conferred by the Act on the Governor General in Council
Second that, assuming the orders were within the terms of the War
Measures Act, they were not for some reason in law invalid.

The points taken were first that the War Measures Act did not on
its true construction authorise orders for deportation to be made as
respects British subjects or Canadian Nationals and that it should in
certain respects receive a limited construction: second that if the Act
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purported on its construction to authorise the making of such orders,' }.lé.t
the orders made would be contrary to the Imperial Statute ) Bnt.lSk_l
Nationality and Status of Aliens Act and therefore to that extent m\_fahd.
third that the provision contained in para. 2 (4) of P.C. 7355 (relating to
the wives and children of persons in respect of whom an order for deporta-

tion had been made) was for a specific reason invalid: fourt'h' that in any
event the order made under the National Emergency Transitional Powers

Act continuing the former orders of the Governor-in-Council was invalid.

The first point raises questions of construction with which their Lordships

must now deal.

The language of the War Measures Act is in general terms but it was
argued that certain limitations were as a matter of construction of the Act
to be implied and that to the extent to which any order purporting to be

made under the Act fell outside its proper ambit, the order would of
necessity be invalid.

The first suggested limitation was based on the Colonial Laws Validity
Act, 1865. At the date when the War Measures Act came into force
legislation made by the Parliament was in its effect subject to the pro-
visions as to repugnancy contained in the Act of 1865 and it was argued
that the War Measures Act should be construed as confined in its possible
ambit to the making of orders which would consistently with the Colonial
Laws Validity Act, 1865, then be valid as law within the Dominion. If
that was so the orders were not authorised by the War Measures Act in
so far as they were repugnant to the British Nationality and Status of
Aliens Act, 1914-18, which was an Act of the Tmperial Parliament and in
the appellants’ contention extended to the Dominion as part of the law
of the United Kingdom.

Their Lordships are unable to accept this contention. The effect of
the Colonial Laws Validity Act, 1865, was only that Canadian legislation
repugnant to the statutory law of the United Kingdom applying to the
Dominion was inoperative. The only conclusion to be drawn from a
consideration of the Colonial Laws Validity Act is that the War Measures
Act did not on its true construction confer a power beyond the extent to
which it might at the date of its use be validly exercised. The statutory
law of the United Kingdom is not static and in their Lordships’ opinion
there is no justification for the imputation that the Parliament of Canada
legislated upon the footing that it is static. The effectiveness of legislation
of the Parliament of the Dominion at the date when those delegated
powers are exercised, not the limitation on that legislation at the date
when the War Measures Act was' passed, is, so far as the Act of 1865 is
concerned, the relevant matter.

Secondly, it was argued that, as a matter of construction, the War
Measures Act did not authorise the making of orders having an extra
territorial operation. This point was relevant by reason that the orders
in question in terms authorised ‘‘ deportation.’”’

This point may be shortly disposed of. Extra-territorial constraint is
incident to the exercise of the power of deportation (4.G. for Canada v.
Cain [1906] A.C. 542) and was, therefore in contemplation. Any linger-
ing doubts as to the validity in law.of an Act which for its effectiveness
requires extra-territorial application- were, it may be added,

> set at rest
by the Canadian Statute the Extra-Territorial Act, 1033.

Thirdly, it was argued that the War Measures Act should be construed
as authorising only such orders as are consistent with the accepted
principles of International Law and that the forcible removal to a foreign
country of British subjects was contrary to the accepted rules of Inter-
national Law. The Act therefore as a matter of construction did not, it
was said, purport to authorise orders providing for such removal. ’

It may be true that in construing legislation some weight ought in an
appropriate case to be given to a consideration of the accepted

(cf. Croft v. Dunphy [1933] A.C. 156),

" but the nature of the legislation in any particular case has to be considered
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in determining to what extent, if at all, it is right on a question of con-

struction to advert to those principles. In their Lordships’ view those
principles find no place in the construction of the War Measures Act. |

The "Act is directed to the exercise by the Governor-in-Council of powers'
vested in the Parliament of the Dominion at a time when war, invasion
or insurrection or their apprehension exists. The accepted rules of Inter-
national Law applicable in times _of peace can hardly have been in
contemplation and the inference cannot be drawn that the Parliament of
the Dominion impliedly imposed the limitation suggested.

The next question of construction arising under the Act has more sub-
stance. It was said that there was inherent in the word * deportation "’
as part of its meaning the necessity that the person to be deported was—
as respects the state exercising the power—an alien. The €Xpress power
given to expel persons from Canada was therefore limited to aliens i.e.,
persons who were not Canadian Nationals. It was not permissible to
treat as authorised by the general power a power to make orders for
deportation in relation to a class of persons impliedly excluded from
deportation by the terms of the specific power. There was therefore an

implied prohibition against the deportation of Canadian Nationals.

Upon this argument it may be conceded that commonly it is only aliens

who are made liable to deportation and that in consequence, where refer-
ence is made to deportation, there is often imported the suggestion that
aliens are under immediate consideration,

The dictionaries as might be expected do not altogether agree as to
the meaning of deportation but the New English Dictionary gives as its
definition ‘‘ The action of carrying away: forcible removal especially into
exile: transportation.’’

As a matter of language their Lordships take the view that
“* deportation ”’ is not a word which is mis-used when applied to persons
not aliens. Whether or not the word “‘ deportation ** is in its application

to be confined to aliens or not remains therefore open as a matter of con-

struction of the particular statute in which it is found.

In the present case the Act is directed to dealing with emergencies:
throughout it is in sweeping terms; and the word is found in the combina-
tion ** arrest, detention, exclusion and deportation.”” As regard the first
three of these words nationality is obviously not a relevant consideration.
The general nature of the Act and the collocation in which the word is

found establish in their Lordships’ view that in this statute the word. !

““ deportation ”’ is used in a general sense and as an action applicable to
all persons irrespective of nmmﬁi's“b‘e’iﬁ’g“fﬂ“ﬂﬁ‘ Lordships’
judgment the true construction of the Act, it must apply to all persons
who are at the time subject to the laws of Canada. They may be
so subject by the mere fact of being in Canada, whether they are aliens
or British subjects or Canadian Nationals. Nationality per se is not a
relevant consideration. An order relating to deportation would not be
unauthorised by reason that it related to Canadian Nationals or British
subjects.

Even if this were not the case the same result may be reached by
another route. The general power given to the Governor-in-Council in
the opening part of Section 3 of the Act is not in this statute Imited by
reference to the acts particularly enumerated and their Lordships see no
reason for differing from the view expressed by Rinfret C.J.C. that the
order was justifiable under that general power (See King Enmperor v.
Stbnath Bamerji [1945] L.R. 72 LA. 247).

There remains one further question of construction of The War Measures
Act, namely, whether it authorised the making of an order which
provided that deported persons should cease to be either British subjects or
Canadian Nationals. That matter must be considered in light of views
which their Lordships have already expressed as to the construction of
the Act. They see no reason for excluding from the scope of the matters
covered by the general power contained in Section 3 a power to take from
persons who have in fact under an order for deportation left Canada their
status under the Law of Canada as British subjects and Canadian Nationals,
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The result is that upon its true construction The War Measures Act
authorised the making of orders for deportation of any person whatever
be his nationality and the deprivation so far as the law of Canada was
concerned of his status under that law as a British subject or Canadian
National.

The next question is whether The Colonial Laws Validity Act, 1865
applies to the Orders of the Governor-in-Council. If it does, then in
so far as they are repugnant to The British Nationality and Status of
Aliens Act (which their Lordships are assuming to be an Act of the Imperial
Parliament extending to Canada) they are invalid unless the provisions of
the Statute of Westminster can be relied upon.

The contention of the Appellants was that the orders, though law made
after the date of the Statute of Westminster, were not law made after
that date by the Parliament of the Dominion. The activities of Parlia-
ment in the matter in question had, it was said, ceased in 1927. The orders
were not of its making. The passing by the Parliament of The National
Emergency Transitional Powers Act, 1945 was for the purpose in hand
immaterial, for the reason that Section 4 empowered the Governor-in-
Council to order the continuance only of orders and regulations ‘‘ law-
fully *’ made under the War Measures Act.

Their Lordships agree that in considering this particular matter the
National Emergency Transitional Powers Act, 1945 cannot be prayed in
aid of the validity of the orders, but in their opinion the orders in question
were made ‘‘after the passing of this Act (i.e., the Statute of
Westminster) by the Parliament of the Dominion *’ as that phrase is used
in the Statute of Westminster. This again is a question of construction.

Both in sub-sections 1 and 2 of Section (2) of the Statute of Westminster
the matter which is dealt with is ““law *’, and that is a general term
which includes not only statutes but also orders and regulations made
under statutes. Undoubtedly the law as embodied in an order or regu-
lation is made at the date when the power conferred by the Parliament
of the Dominion is exercised. .

Is it made after that date by the Parliament of the Dominion?
That Parliament is the only legislative authority for the
Dominion as a whole and it has chosen to make the law through
machinery set up and continued by it for that purpose. The Governor-
in-Council has no independent status as a law making body. The
legislative activity of Parliament is still present at the time when the orders
are made and these orders are “‘ law *’. In their Lordships’ opinion they
are law made by the Parliament at the date of their promulgation. A
contrary conclusion would in their Lordships’ view place an artificial and
narrow construction on wide terms used in an Act of Parliament the
subject maiter of which demands that a liberal construction should be
put upon the language used.

In the result therefore the Colonial Laws Validity Act, 1865; affords no
ground for questioning the validity of the orders.

The next matter arises on sub-para. (4) of para. (2) of P.C. 7355.
Under that provision an order for deportation may be made as respects
the wives and children (not over the age of 16 years) of persons with
respect to whom an order for deportation has been made.

The case sought to be made runs as follows:

The recitals in the order relate only to the desirability of making
provision for the deportation of persons referred to in sub-paras. 1, 2 and 3
of para. (2) of the order. In the case of the classes of persons referred
to in sub-paras. 1, 2 and 3 (leaving aside detainees) request for repatria-
tion was at some stage necessary; a request was considered by the
Governor-in-Council to be a substantive matter, but no such request
is required as respects the persons mentioned in sub-para. -4 and the only
apparent reason for subjecting them to liability for deportation is that
an order for deportation has been made as respects the husband or
father. The order therefore not only does not show that by reason of the
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existence of real or apprehended war it was thought necessary for the
security, peace, order, defence or welfare of Canada to make provision
for their depor:ation but, when considered in substance, shows that these
matters were not taken into consideration. A deportation of the family
consequential on the deportation of the father might indeed be thougﬂt
desirable on grounds other than those requisite for a due execution of the
powers given and, it is contended, it is apparent that it is grounds not set
out in the statute which alone have here been taken into consideration.

The incompleteness of the recital is in their Lordships’ view of no
moment. It is the substance of the matter that has to be considered.
Their Lordships do not doubt the proposition that an exercise of the
power for an unauthorised purpose would be invalid and the only ques-
tion is whether there is apparent any matter which justifies the judiciary
in coming to the conclusion that the power was in fact exercised for an
unauthorised purpose. In their Lordships’ opinion there is not. The
first three sub-paragraphs of paragraph 2 no doubt deal with the matter
which primarily engaged the attention of the Governor-in-Council, but
it is not in their Lordships’ view a proper inference from the terms of
those sub-paragraphs that the Governor-in-Council did not also deem
it necessary or advisable for the security defence peace order and
welfare of Canada that the wives and children under 16 of deportees
should against their will also be liable to deportation. The making of
a deportation order as respects the husband or father might create a
situation with which, with a view to forwarding this specified purpose,
it was proper to deal. Beyond that it is not necessary to go.

The last matter of substance arises on the National Emergency Tramsi-
tional Powers Act, 1946.

It was contended by the Appellants that at the date of the passing of
this Act there did not exist any such emergency as justified the Parliament
of Canada in empowering the Governor-in-Council to continue the orders
in question. The emergency which had dictated their making—namely
active hostilities—had come to an end.

A mew emergency justifying exceptional measures may indeed: have
arisen. But it was by no means the case that measures taken to deal
with the emergency which led to the Proclamation bringing the War
Measures Act into force were demanded by the emergency which faced
the Parliament of Canada when passing the Transitional Act. The order
under the Act continuing the orders in question was therefore prima facie
invalid.

This contention found no favour in the Supreme Court of Canada and
their Lordships do not accept it. The Preamble to the Transitional Act
states clearly the view of the Parliament of the Dominion as to the necessity
of imposing the powers which were exercised. The argument under con-
sideration invites their Lordships on speculative grounds alone to overrule
either the considered decision of Parliament to confer the powers or the
decision of the Governor-in-Council to exercise it. So to do would be
contrary to the principles laid down in Fort Francis Pulp and Power Co.
v. Manitoba Free Press (ubi supra) and accepted by their Lordships
earlier in this opinion.

One remaining matter relied upon by the Appellants should be men-
tioned. First it was said that the words ‘‘ of the Japanese race '’ were
so vague as to be incapable of application to ascertained persons. It is
sufficient to say that in their Lordships’ opinion they are not. All that
can be said is that questions may arise as to the true construction of
the phrase and as to its applicability to any particular person But
difficulties of construction do not affect the validity of the Orders.

In the result their Lordships find themselves in agreement with the
conclusion at which Rinfret C.J.C. and Kerwin and Tachereau J.J.
arrived and for the reasons they have expressed will humbly advise
His Majesty that none of the Orders-in-Council is in any respect ulira
vires and that the Appeal should be dismissed. There will be no order
as to costs.
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These are appeals by special leave brought by the Co-operative Com-
mittee on Japanese Canadians and the A-G of Saskatchewan from the
opinion certified on the 20th February, 1946, by the Supreme Court of
Canada upun a reference ordered by the Governor General in Council under
Section 55 of the Supreme Court Act, Revised Statutes of Canada 1927,
cap 35. The question referred for hearing and consideration was as
follows:

“ Are the Orders-in-Council dated the 15th December, 1945, being
P.C. 7355, 7356, 7357 ultra vires of the Governor-in-Council either in whole
or in part and if so in what particular or particulars, and to what extent?’’

The recitals to the Orders-in-Council which it is sought to impeach show
that they purport to have been made under the authority of The War
Measures Act. That Act was first passed by the Parliament of Canada in
1914 and is now chap. 206 of The Revised Statutes of Canada 1927. Sec-
tion 2 provides that the issue of a proclamation by His Majesty or under the
authority of the Governor-in-Council shall be conclusive evidence that war,
invasion or insurrection real or apprehended exists and of its continuance
until by the issue of a further proclamation it is declared that war, invasion
or insurrection no longer exists. The proclamation first called for by this
section was duly made but no proclamation that the war no longer existed
has been made.

The relevant sections of this Act are as follow: —

‘“ 3. The Governor-in-Council may do and authorize such acts and things
and make from time tc time such orders and regulations, as he may by
reason of the existence of real or apprehended war, invasion or insurrection,
deem necessary or advisable for the security, defence, peace, order and
welfare of Canada; and for greater certainty but not so as to restrict the
generality of the foregoing terms, it is hereby declared that the powers of
the Governor-in-Council shall extend to all matters coming within the classes
of subjects hereinafter enumerated, that is to say:—

(a) Censorship and the control and suppression of publications, writings.
maps, plans, photographs, communications and means of communication;
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(b) Arrest, detention, exclusion and deportation;

(¢) Control of the harbours, ports and territorial waters of Canada and
the movement of vessels;

(d) Transportation by land, air or water and the control of the transport
of persons and things;

~ (e) Trading, exportation, importation, production and manufacture;

(f) Appropriation, control, forfeiture and disposition of property and of
the use thereof.

(2) All orders and regulations made under this section shall have the
force of law. . . .”

““ 6. The provisions of the three sections last preceding, shall only be in
force during war, invasion or insurrection, real or apprehended.”

The three Orders-in-Council were all made on the 15th December, 1945.

The preamble to the first Order (P.C. 7355) contains the following
recitals: —

Whereas during the course of the war with Japan certain Japanese
Nationals manifested their sympathy with or support of Japan by making
requests for repatriation to Japan and otherwise;

And whereas other persons of the Japanese race have requested or may
request that they be sent to Japan;

And whereas it is deemed desirable that provisions be made to deport
the classes of persons referred to above;

And whereas it is considered necessary for the security defence peace
order and welfare of Canada that provision be made accordingly.

The first Order (Section 2, subsections I, 2, 3 and 4) then authorizes the
Minister of Labour to make orders for deportation ‘‘ to Japan '’ of the
following persons.

(1) Every person of 16 years of age or over, other than a Canadian
national, who is a national of Japan resident in Canada and who had
since the 8th December, 1941 (the date of the declaration of war by the
Dominion against Japan) made a request for repatriation or who had
been detained under certain regulations and was so detained on
1st September, 1945.

(2) Every naturalized British Subject of the Japanese Race of 16 years
of age or over resident in Canada who had made request for repatriation
provided that such request had not been revoked in writing before midnight
on 1st September, 1945.

(3) Natural born British Subjects of the Japanese Race of 16 years of
age or over resident in Canada, who made a request for repatriation and
did not revoke it in writing before the Minister had made an Order for
‘“ deportation.”

Subsection 4 of Section 2 provided as follows: —

(4) The wife and children under 16 years of age of any person for whom
the Minister makes an order for deportation to Japan may be included in
such order and deported with such person.

The remaining provisions of this Order are of an ancillary or administra-
tive nature.

The second Order (P.C. 7356) provides that any person being a British
Subject by naturalization under the Naturalization Act, cap. 138, R.S.C.
1927, who is deported from Canada under the provisions of P.C. 7355, shall
as and from the date upon which he leaves Canada in the course of such
deportation, cease to be either a British Subject or a Canadian National.

The third Order /P.C. 7357) provides for the appointment of a Com-
mission to make inquiry concerning the activities, loyalties and extent of
co-operation with the government of Canada during the war, of Japanese
Nationals and naturalized persons of the Japanese race in cases where their
names are referred to the Commission by the Minister of Labour for
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investigation with a view to recommendation whether in the circumstances
of any such case, such persons should be deported. The Commission
was also at the request of the Minister of Labour to inquire into the case
of any naturalized British Subject of the Japanese Race who had made a
request for repatriation, and make recommendations. It was then pro-
vided that any person of the Japanese Race who was recommended by the
Commission for deportation, should be deemed to be a person subject to
deportation under the provisions of P.C. 7355, and as and from the date
upon which he left Canada in the course of deportation, he should cease
to be either a British Subject or a Canadian National.

There is one further Act of the Parliament of the Dominion to which
it is necessary to refer—the National Emergency Transitional Powers
Act 1945. This Act was assented to on the 18th December, 1945. It was
to come into force on the 1st January, 1946, and on and after that day
the war against Germany and Japan was for the purposes of the War
Measures Act to be deemed no longer to exist. The Act was to continue in
force until the 31st December, 1946, or if Parliament were not then sitting
until a date determined by the sitting of Parliament.

The Act recites the War Measures Act and the continuance of a
national emergency arising out of the war since the unconditional
surrender of Germany and Japan, and the mnecessity that the
Governor-in-Council should exercise certain transitional powers
during the continuation of the exceptional conditions brought about
by the war and the necessity that certain acts and things done and
authorized, and certain orders and regulations made under the War
Measures Act be continued in force, and that it was essential that the
Governor-in-Council be authorized to do and authorize such further
acts, and make such further orders and regulations as he might deem
necessary or advisable by reason of the emergency and for the purpose
of discontinuance in an orderly manner as the emergency permits, of
measures adopted during and by reason of the emergency.

By Section 2 of the Act the Governor-in-Council was given power
to makeorders and regulations as he might, by reason of the continued
existence of the National emergency, arising out of the war against
Germany and Japan, deem necessary or advisable for certain pur-
poses set out therein. Those purposes do not include arrest, detention,
deportation, or exclusion but do include under subsection (e)

‘“ Continuing or discontinuing in an orderly manner as the
emergency permits, measures adopted during and by reason of
the war.”” Subsection 3 of Section 2 provides for every Order-in-
Council passed under the Act, being laid before Parliament and
being annulled upon zesolution of the Senate or the House of
Commons. Section 4 provides as follows:

‘“ Without prejudice to any other power conferred by this Act, the
Governor-in-Council may order that the Orders and regulations law-
fully made under the War Measures Act or prrsuant to authority
created under the said Act in force immediately before the day this
Act comes into force shall, while this Act is in force, continue in full
force and effect subject to amendment or revocation under this Act.”’

On 28th December, 1945 the Governor-in-Council passed Order-in-
Council P.C. 7414, pursuant to Section 4 of the National Emergency
Transitional Powers Act, 1945 providing that all orders and regula-
tions lawfully made under the War Measures Act or pursuant to
authority created under the said Act in force immediately before
the day the National Emergency Transitional Powers Act, 1945, should
come into force, should, while the latter Act is in force, continue in
full force and effect subject to amendment or revocation under the
latter Act.

The result of this legisiation is that the Orders-in-Council are now in
force, if at all, by virtue of the Transitional Act.
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In connection with the question raised by this case, three Acts of the
Imperial Parliament are relevant.

The first of these is the Colonial Laws Validity Act, 1865.

Sections 2 and 3 of that Act run as follows:—

“2. Any Colonial Law which is or shall .be in any I:espect
repugnant to the provisions of any Act of Parliament extending to
the Colony to which such law may relate or repugnant .to any
Order or ]iegulation made npnder Authority of such Act of Parliament,
or having in the Colony the force and effect of such Act, shall be
read subject to such Act, Order, or Regulation, and shall,' to the
extent of such repugnancy, but not otherwise, be and remain abso-
lutely void and inoperative.

3. No Colonial Law shall be or be deemed to have been void
or inoperative on the ground of repugnancy to the law of England,
unless the same shall be repugnant to the provisions of some such
Act of Parliament, Order or Regulation as aforesaid.”’

The second is the Statute of Westminster passed in the year 1931 which
was duly adopted by the Parliament of Canada. Section 2 of that Act
is in the following terms:—

‘““ 2.—(1) The Colonial Laws Validity Act, 1865, shall not apply
to any law made after the commencement of this Act by the Parlia-
ment of a Dominion.

(2) No law and no provision of any law made after the commence-
ment of this Act by the Parliament of a Dominion shall be void or
inoperative on the ground that it is repugnant to the law of England,
or to the provisions of any existing or future Act of Parliament of
the United Kingdom, or to any order, rule or regulation made under
any such Act, and the powers of the Parliament of a Dominion shall
include the power to repeal or amend any such Act, order, rule or
regulation in so far as the same is part of the law of the Dominion.”’

The third Act is the British Nationality and Status of Aliens Act, I9I4.
Part I of that Act relates to Natural Born British Subjects. Part II
relates to the Naturalization of Aliens and Section g provides that Part II
shall not nor shall any certificate of naturalization granted thereunder
have effect within any of the Dominions specified in the Schedule (which
includes Canada) unless the legislature of the Dominion adopts Part II.
The Act of the Imperial Parliament was subsequently amended. The
Parliament of Canada by the Naturalization Act, 1914 did not in
terms “‘ adopt ** the Imperial Act of 1914, but passed almost identical
legislation. In 1915 the Parliament of Canada amended the Naturalization
Act so as to introduce the amendments that had been made by the
Parliament of Great Britain in Part II of the British Nationality and
Status of Aliens Act, 1914. That Act of 19I5 contained a recital to
the effect that the Dominion had adopted Part II of the British Act
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were adverse to the respondents. No cross appeal was lodged. This in
the circumstances was only the absence of a formality. A determination
upon the legal effect of the orders as a whole is necessary in order to
arrive at a conclusion upon the matters in respect of which the appellants
appealed. The whole matter was fully debated before their Lordships and

their Lordships accordingly propose to deal with the orders in their
entirety.

Their Lordships now turn to the question at issue.

Upon certain general matters of principle there is not since the decision
in Fort Frances Pulp and Power Co. v. Manitoba Free Press Co. [1923]
A.C. 695, any room for dispute. Under the British North America Act pro-
perty and civil rights in the several provinces are committed to the
Provincial Legislatures, but the Parliament of the Iominion in a suffi-
ciently great emergency such as that arising out of war has power to
deal adequately with that emergency for the safety of the Dominion as a
whole. The interests of the Dominion are to be protected and it rests
with the Parliament of the Dominion to protect them. What those
interests are the Parliament of the Dominion must be left with considerable
freedom to judge.

Again if it be clear that an emergency has not arisen or no
longer exists, there can be no justification for the exercise or
continued exercise of the exceptional powers. The rule of law as to
the distribution of powers between the Parliaments of the Dominion and
the Parliaments of the provinces comes into play. But very clear
evidence that an emergency has not arisen or that the emergency no
longer exists is required to justify the judiciary even though the question
is one of wltra vires, in overruling the decision of the Parliament of the
Dominion that exceptional measures were required or were still required.

To this may be added as a corollary that it is not pertinent to the
judiciary to consider the wisdom or the propriety of the particular policy
which is embodied in the emergency legislation. Determination of the
policy to be followed is exclusively a matter for the Parliament of the
Dominion and those to whom it has delegated its powers,

Lastly it should be observed that the judiciary are not concerned when
considering a question of wlira vires with the question whether the
Executive will in fact be able to carry into effective operation the
emergency provisions which the Parliament of the Dominion either
directly or indirectly has made.

It is nnnecessary therefore for their Lordships to take into review or
even to recount the particular circumstances obtaining within the Dominion
that led to the Orders in question or the arrangements made with a view
to their execution.

The validity of the War Measures Act was not attacked before their
Lordships and consistently with the principles stated was not open to
attack. The validity of the Orders was challenged on many grounds.
Their Lordships have considered not only the points put forward on
behalf of the Appellants but whether the orders were susceptible of
criticism for reasons not put forward.  Their Lordships are satisfied
that all possible grounds of criticism were in one form or another included
in the grounds on which the Appellants relied.

For the validity of the orders it is necessary First that upon the true
construction of the War Measures Act, they fall within the ambit of the
powers duly conferred by the Act on the Governor General in Council
Second that, assuming the orders were within the terms of the War
Measures Act, they were not for some reason in law invalid.

The points taken were, first, that the War Measures Act did not on
its true construction authorise orders for deportation to be made as
respects British subjects or Canadian Nationals and that it should in
certain respects receive a limited construction: second, that if the Act

52065 Asg



6

i rders, yet
. purported on its construction to authorise the maklng' ‘if Sélt(iu(t)e Brit}i’sh
the orders made would be contrary to the Imper”’”;1 t extent invalid:
Nationality and Status of Aliens Act and therefore t; tc aﬁe . (relatingHo
third, that the provision contained in para. 2 (4) of P.L. 7 Ssr for deporta-
the wives and children of persons in respect of .WhOT_n an Orrti s
tion had been made) was for a specific reason invalid: fourth, gyl
event the order made under the National IEmergency Trans.ltlona : Vali:j
Act continuing the former orders of the Governor-in-Council was 11 .

: " 4 i ips
The first point raises questions of construction with which their Lordship

must now deal.

The language of the War Measures Act is in
argued that certain limitations were as a matter o :
to be implied and that to the extent to which any order purporting to be
made under the Act fell outside its proper ambit, the order would cof
necessity be invalid.

The first suggested limitation was based on the Colonial Laws Validity
Act, 1865. At the da‘te when the War Measures Act came into force
legislation made by the Parliament was in its effect subject to the pro-
visions as to repugnancy contained in the Act of 1865 and it was argued
that the War Measures Act should be construed as confined in its possible
ambit to the making of orders which would consistently with the Colonial
Laws Validity Act, 1865, then be valid as law within the Dominion. If
that was so the orders were not authorised by the War Measures Act in
so far as they were repugnant to the British Nationality and Status of
Aliens Act, 1914-18, which was an Act of the Imperial Parliament and in
the appellants’ contention extended to the Dominion as part of the law
of the United Kingdom.

Their Lordships are unable to accept this contention. The effect of
the Colonial Laws Validity Act, 1865, was only that Canadian legislation
repugnant to the statutory law of the United Kingdom applying to the
Dominion was inoperative. The only conclusion to be drawn from a
consideration of the Colonial Laws Validity Act is that the War Measures
Act did not on its true construction confer a power beyond the extent to
which it might at the date of its use be validly exercised. The statutory
law of the United Kingdom is not static and in their Lordships’ opinion
there is no justification for the imputation that the Parliament of Canada
legislated upon the footing that it is static. The effectiveness of legislation
of the Parliament of the Dominion at the date when those delegated
powers are exercised, not the limitation on that legislation at the date
when the War Measures Act was passed, is, so far as the Act of 1865 i
concerned, the relevant matter. &
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. determjning to what extent, if at all, it is right on a question of con-
struction to advert 1o those principles. In their Lordships’ view those
principles find no place in the construction of the War Measures Act.
The Act is directed to the exercise by the Governor-in-Council of powers
vested in the Parliament of the Dominion at a time when war, invasion
Or insurrection or thejr apprehension exists. The accepted rules of Inter-
national Law applicable in times of peace can hardly have been in
contemplation and the inference cannot be drawn that the Parliament of
the Dominion impliedly imposed the limitation suggested.

The next question of construction arising under the Act has more sub-
stance. It was said that there was inherent in the word deportation *’
as part of its meaning the necessity that the person to be deported was—
as respects the State exercising the power—an alien. The express power
given to expel persons from Canada was therefore limited to aliens i.e.,
persons who were not Canadian Nationals. It was not permissible to
treat as authorised by the general power a power to make orders for
deportation in relation to a class of persons impliedly excluded from
deportation by the terms of the specific power. There was therefore an
implied prohibition against the deportation of Canadian Nationals.

Upon this argument it may be conceded that commonly it is only aliens
who are made liable to deportation and that in consequence, where refer-
ence is made to deportation, there is often imported the suggestion that
aliens are under immediate consideration.

The dictionaries as might be expected do not altogether agree as to
the meaning of deportation but the New English Dictionary gives as its
definition ‘‘ The action of carrying away: forcible removal especially into
exile: transportation.”’

As a matter of language their Lordships take the view that
** deportation ”* is not a word which is mis-used when applied to persons
not aliens. Whether or not the word *“ deportation ** is in its application
to be confined to aliens or not remains therefore open as a matter of con-
struction of the particular statute in which it is found.

In the present case the Act is directed to dealing with emergencies:
throughout it is in sweeping terms; and the word is found in the combina-
tion ‘‘ arrest, detention, exclusion and deportation.”” As regard the first
three of these words nationality is obviously not a relevant consideration.
The general nature of the Act and the collocation in which the word is
found establish in their Lordships’ view that in this statute the word
““ deportation ”’ is used in a general sense and as an action applicable to
all persons irrespective of nationality. This being in their Lordships’
judgment the true construction of the Act, it must apply to all persons
who are at the time subject to the laws of Canada. They may be
so subject by the mere fact of being in Canada, whether they are aliens
or British subjects or Canadian Nationals. Nationality per se is not a
relevant consideration. An order relating to deportation would not be

unauthorised by reason that it related to Canadian Nationals or British
subjects.

Even if this were not the case the same result may be reached by
another route. The general power given to the Governor-in-Council in
the opening part of Section 3 of the Act is not in this statute limited by
reference to the acts particularly enumerated and their Lordships see no
reason for differing from the view expressed by Rinfret C.J.C. that the
order was justifiable under that general power (See King Emperor v.
Sibnath Banerji [1945] L.R. 72 I.A. 247).

There remains one further question of construction of The War Measures
Act, namely, whether it authorised the making of an order which
provided that deported persons should cease to be either British subjects or
Canadian Nationals. That matter must be considered in light of the views
which their Lordships have already expressed as to the construction of
the Act. They see no reason for excluding from the scope of the matters
covered by the general power contained in Section 3 a power to take from
persons who have in fact under an order for deportation left Canada their
status under the Law of Canada as British subjects and Canadian Nationals,
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The result is that upon its true construction The War Measures Act
authorised the making of orders for deportation of any person whatever
be his nationality and the deprivation so far as the law of Canada was

concerned of his status under that law as a British subject or Canadian
National.

The next question is whether The Colonial Laws Validity Act, 1865
applies to the Orders of the Governor-in-Council. If it does, then in
so far as they are repugnant to The British Nationality and Status of
Aliens Act (which their Lordships are assuming to be an Act of the Imperial
Parliament extending to Canada) they are invalid unless the provisions of
the Statute of Westminster can be relied upon.

The contention of the Appellants was that the orders, though law made
after the date of the Statute of Westminster, were not law made after
that date by the Parliament of the Dominion. The activities of Parlia-
ment in the matter in question had, it was said, ceased in 192%7. The orders
were not of its making. The passing by the Parliament of The National
Emergency Transitional Powers Act, 1945 was for the purpose in hand
immaterial, for the reason that Section 4 empowered the Governor-in-
Council to order the continuance only of orders and regulations ** law-
fully *” made under the War Measures Act.

Their Lordships agree that in considering this particular matter the
National Emergency Transitional Powers Act, 1945 cannot be prayed in
aid of the validity of the orders, but in their opinion the orders in question
were made ‘‘ after the passing of this Act (i.e., the Statute of
Westminster) by the Parliament of the Dominion >’ as that phrase is used
in the Statute of Westminster. This again is a question of construction.

Both in sub-sections T and 2 of Section (2) of the Statute of Westminster
the matter which is dealt with is ‘“law ’’, and that is a general term
which includes not only statutes but also orders and regulations made
under statutes. Undoubtedly the law as embodied in an order or regu-
lation is made at the date when the power conferred by the Parliament
of the Dominion is exercised.

Is it made after that date by the Parliament of the Dominion?
That Parliament is the only legislative authority for the
Dominion as a whole and it has chosen to make the law through
machinery set up and continued by it for that purpose. The Governor-
in-Council has no independent status as a law-making body. The
legislative activity of Parliament is still present at the time when the orders
are made and these orders are ‘“ law *’. In their Lordships’ opinion they
are law made by the Parliament at the date of their promulgation. A
contrary conclusion would in their Lordships’ view place an artificial and
narrow construction on wide terms used in an Act of Parliament the
subject matter of which demands that a liberal construction should be
put upon the language used.

" In the result therefore the Colonial Laws Validity Act, 1865, affords no
ground for questioning the validity of the orders.

The next matter arises on sub-para. (4) of para. (2) of P.C. %355.
Under that provision an order for deportation may be made as respects
the wives and children (not over the age of 16 years) of persons with
respect to whom an order for deportation has been made.

The case sought to be made runs as follows:

The recitals in the order relate only to the desirability of making
provision for the deportation of persons referred to in sub-parz;ls. I, 2 and 3
of para. (2) of the order. In the case of the classes of persons referred
to-in sub-paras. 1, 2 and 3 (leaving aside detainees) request for repatria-
tion was at some stage necessary; a request was considered by the
Governor-in-Council to be a substantive matter, but no such request
is required as respects the persons mentioned in sub-para. 4 and the only
apparent reason for subjecting them to liability for deportation is that
an order for deportation has been made as respects the husband or
father. The order, thercfore, not only does not show that by reason of the
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eXISte.nce of real or apprehended war it was thought necessary for the
Security, peace, order, defence or welfare of Canada to make provision
for their deportation but, when considered in substance, shows that these
matters were not taken into consideration. A deportation of the family
consequential on the deportation of the father might indeed be thought
desirable on grounds other than those requisite for a due execution of the
powers given and, it is contended, it is apparent that it is grounds not set
out in the statute which alone have here been taken into consideration.

The incompleteness of the recital is in their Lordships’ view of no
moment. Tt is the substance of the matter that has to be considered.
Their Lordships do not doubt the proposition that an exercise of the
power for an unauthorised purpose would be invalid and the only ques-
tion is whether there is apparent any matter which justifies the judiciary
in coming to the conclusion that the power was in fact exercised for an
unauthorised purpose. In their Lordships’ opinion there is not. The
first three sub-paragraphs of paragraph 2 no doubt deal with the matter
which primarily engaged the attention of the Governor-in-Council, but
it is not in their Lordships’ view a proper inference from the terms of
those sub-paragraphs that the Governor-in-Council did not also deem
it mecessary or advisable for the security defence peace order and
welfare of Canada that the wives and children under 16 of deportees
should against their will also be liable to deportation. The making of
a deportation order as respects the husband or father might create a
situation with which, with a view to forwarding this specified purpose,
it was proper to deal. Beyond that it is not necessary to go.

The last matter of substance arises on the National Emergency Transi-
tional Powers Act, 1946. ;

It was contended by the Appellants that at the date of the passing of
this Act there did not exist any such emergency as justified the Parliament
of Canada in empowering the Governor-in-Council to continue the orders
in question. The emergency which had dictated their making—namely
active hostilities—had come to an end.

A new emergency justifying exceptional measures may indeed have
arisen. But it was by no means the case that measures taken to deal
with the emergency which led to the Proclamation bringing the War
Measures Act into force were demanded by the emergency which faced
the Parliament of Canada when passing the Transitional Act. The order
under the Act continuing the orders in question was therefore prima facie
invalid.

This contention found no favour in the Supreme Court of Canada and
their Lordships do not accept it. The Preamble to the Transitional Act
states clearly the view of the Parliament of the Dominion as to the necessity
of imposing the powers which were exercised. The argument under con-
sideration invites their Lordships on speculative grounds alone to overrule
either the considered decision of Parliament to confer the powers or the
decision of the Governor-in-Council to exercise it. So to do would be
contrary to the principles laid down in Fort Frances Pulp and Power Co.
v. Manitoba Free Press Co. (ubi supra) and accepted by their Lordships
earlier in this opinion.

One remaining matter relied upon by the Appellants should be men-
tioned. TFirst it was said that the words 09

¢

of the Japanese race '’ were
so vague as to be incapable of application to ascertained persons. It is
sufficient to say that in their Lordships’ opinion they are not. All that
can be said is that questions may arise as to the true construction of
the phrase and as to its applicability to any particular person. But
difficulties of construction do not affect the validity of the Orders.

In the result their Lordships find themselves in agreement with the
conclusion at which Rinfret C.J.C. and Kerwin and Taschereau J.]J.
arrived and for the reasons they have expressed will humbly advise
His Majesty that none of the Orders-in-Council is in any respect ulirg
vires and that the Appeal should be dismissed. There will be no order

as to costs.
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At the Court at Buckingham Palace

The 21st day of December, 1946
PRESENT

THE KING'S MOST EXCELLENT MAJESTY

LORD PRESIDENT MR. ALEXANDER
EARL OF LISTOWEL SIR ALAN LASCELLES

VVHEREAS there was this day read at the Board a Report from the Judicial
Committee of the Privy Council dated the 2nd day of December, 1946,
in the words following, viz. : —

- [21]

*“ WHEREAS by virtue of His late Majesty King Edward the Seventh’s
Order in Council of the 18th day of October 1gog there was referred unto
this Committee the matter of an Appeal from the Supreme Court of
Canada between The Co-operative Committee on Japanese
Canadians and The Attorney General of Saskatchewan Appellants
and the Attorney General of Canada and The Attorney General
of British Columbia Respondents in the matter of a Reference as to the
validity of Orders-in-Council of the 15th day of December 1945 (P.C.
7355, 7356 and 7357) in relation to persons of the Japanese Race (Privy
Council Appeal No. 58 of 1946) and likewise the humble Petition of the
Appellants setting forth: that by Order of Reference made by the
Governor-in-Council of Canada dated the 8th January 1946 there was
referred to the Supreme Court under and by virtue of the authority con-
ferred by Section 55 of the Supreme Court Act the following question for
hearing and consideration namely:.——“ Are the Orders-in-Council dated
the 15th day of December 1945 being P.C. 7355, 7356 and 7357, ultra
vires of the Governor-in-Council either in whole or in part, and, if so, in
what particular or particulars, and to what extent?’’: that the question
came before the Supreme Court on the 2_4th and 25th January 1046 and
on the zoth February 1_946 the Court certified the Opinions of the Justices
of the Court as recited in thg Petition : that the Appellants obtained special
leave to appeal by Order' in C_oungll da:ted the 18th April 1046: And
humbly praying Your Ma]gzs@y in Cqunc;l to take this Appeal into con-
sideration and that the Opinions certified by the Supreme Court on the
»oth February 1946 may be reversed altered or varied and for further
and other relief:

¢ Tu LORDS OF THE COMMITTEE in obedience to His late Majesty’s
said Order in Council have taken the Appeal and humble Petition into
consideration and having h_eard Counsel on behalf of the Parties op both
sides Their Lordships do this day agree humbly_to report to Your Majesty
s their opinion that this Appeal ought to be dismissed and that it ought
to be declared that none of the Orders-in-Council .d,a'ted the 15th day of
December 1045 being P-C. 7355, 7356 and 7357 is in any respect ultry

. P4
vives.”
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3 . the said Report into considerajdon was pleased
HIS MAJEbTngi‘QE% g};e{;ﬁvy Council to approve thereof and to order. as
by aI}lld Wll)th é?deecll‘ed.that the same be punctually observed obeyed and carried
it 1s hereby
i ution. : -
1nt‘(/)v :;xec e -Governor_(}eneral or Officer administering the Government of the
ereo

ion of Canada for the time being and all other persons whom it may concern
Dr(')enzz)n't(;ke notice and govern themselves accordingly.
d.

E. C. E. LEADBITTER.

Printed by His MajesTy’s Sratronery OFFicE PRESS,

Drury Lane, W.C.2.
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At the Court at Buckingham Palace

The 21st day of December, 1946

PRESENT

THE KING'’S MOST EXCELLENT MAJESTY

LORD PRESIDENT MR. ALEXANDER
EARL OF LISTOWEL SIR ALAN LASCELLES

VVHEREAS there was this day read at the Board a Report from the Judicial
Committee of the Privy Council dated the znd day of December, 1040,
in the words following, viz. : —

** WiIEREAS by virtue of His late Majesty King Edward the Seventh’s
Order in Council of the 18th day of October 1909 there was referred anto
this Committee the matter of an Appeal from the Supreme Court of
Canada  between The Co-operative Committee on Japanese
Canadians and The Attorney General of Saskatchewan Appellants
and the Attorney General of Canada and The Attorney General
of British Columbia Respondents in the matter of a Reference as to the
validity of Orders-in-Council of the 15th day of December 1945 (P.C.
7355, 7356 and 7357) in relation to persons of the Japanese Race (Privy
Council Appeal No. 58 of 1946) and likewise the humble Petition of the
Appellants setting forth: that by Order of Reference made by the
Governor-in-Council of Canada dated the 8th January 1946 there was
referred to the Supreme Court under and by virtue of the authority con-
ferred by Section 55 of the Supreme Court Act the following question for
hearing and consideration namely:—‘‘ Are the Orders-in-Council dated
the 15th day of December 1945 being P.C. 7355, 7356 and 7357, wultra
vires of the Governor-in-Council either in whole or in part, and, if so, in
what particular or particulars, and to what extent?”’: that the question
came before the Supreme Court on the 24th and 25th January 1946 and
on the zoth February 1946 the Court certified the Opinions of the Justices
of the Court as recited in the Petition : that the Appellants obtained special
leave to appeal by Order in Council dated the 18th April 1946: And
humbly praying Your Majesty in Council to take this Appeal into con-
sideration and that the Opinions certified by the Supreme Court on the
2oth February 1946 may be reversed altered or varied and for further
and other relief:

<« Tge LorDs OF THE COMMITTEE in obedience to His late Majesty’s
said Order in Council have taken the Appeal and humble Petition into
consideration and having heard Counsel on behalf of the Parties on both
sides Their Lordships dg this day agree humbly’to report to Your Majesty
s their opinion that this Appeal ought to be dismissed and that it ought
to be declared that none of the Orders-in-Council dated the 15th day of
December 1045 being P.C. 7355, 7356 and 7357 is in any respect ultrq

vires.”

[21]
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HIS MAJESTY having taken the said Report into consideration was pleased
by and with the advice of His Privy Council to approve thereof and to order as
it is hereby ordered that the same be punctually observed obeyed and carried
into execution.

Whereof the Governor-General or Officer administering the Government of the
Dominion of Canada for the time being and all other persons whom it may concern
are to take notice and govern themselves accordingly.

E. C. E. LEADBITTER.

Printed by His MAJESTY’s StaTioNERY OFFICE PRESS,
Drury Lane, W.C.2.
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