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In the Supreme Court of Canada

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

BETWEEN :

PAUL PONYICKI, Administrator of the Estate of Anna
Ponyicki, deceased,
(Plaintiff) APPELLANT)
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TAKASHI T. SAWAYAMA and CONZO SAWAYAMA,
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Defendants (RESPONDENTS).

B et LR

Case on Appeal

A. H. Fleishman, Esq.,

Solicitor for Appellant.

Messrs. MeCracken, Fleming & Shroeder
Ottawa Agents.

Messrs. Farris, McAlpine, Stultz, Bull & Farris
Solicitors for Respondents.

Messrs. Newcombe & Co.
Ottawa Agents.

that the said appeal should stand over for judgment and the
same coming on this day for Judgment,
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ENDORSEMENT OF WRIT

P. 213/1942

: * the Est: " Anna Ponyick

The Plaintiff, Administrator of the E-‘wfdltc O(-fh of them iyn af-’

(he ]';111'1"'0“‘ from the D(’,ft’ll(lill‘]fs anc ,ef” tHon Actt fee tr
(‘Im(in:u(c‘uijrﬂ the provisions of the ‘‘ Adminis _Idd Xnna o ey
- . ,1 ?) 4 : S o' g 2 ‘< . (]
e » of expectation of Ilife of the sald e
SUOITEmE O X} lamages in accordance with the provisions
and claims further damages Act’’ for loss of earnings and
of the ‘‘Families Compensation Ac i 4 Y i b
damages and additional expenses Incurrec dn(1 o pe
'1( ﬂmhfutm-v, which loss and damage was causec .(‘3" e EE
‘1)‘;1'(1 day of February, 1942, at or near f}'l(’. intersec ]1?011 O'n(' i
ssiiaic 1d Glen Streets in the City of V ancouver, Irovince :
tings and Glen gligence of the Defendant Takashi
British Columbia, by the negligence ar owned bv the
T. Sawayama in the operation of a motor car owned by
Y kat“l-( 4 (‘:mm Sawayama and driven with the knowledge and
10(11sf11111(t(1(1)lf tfm c;jlid Gonzo Sawayama, which said motor Wi;:S pro(i
¢ Nt O DL ‘ ki i > . > ' an
ceeding West upon the said Hastings Street n the said City
ran down and Kkilled the said Anna Ponyicky.

THE PLAINTIFF also claims special damages, being funeral

and medical expenses and damage to baby
housekeeper and other incident

death of the said Anna Ponyicky.

The Plaintiff’s claim 1S
Betty Anna Ponyicky for
each of them in accordance

carriage, hiring of a
al expenses in connection with the

ENDORSEMENT OF WRIT
P. 214/1942
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STATEMENT OF CLAIM
P. 213/1942

z 16TH DAY OF FEBRUARY,
A. D. 1942.

WRIT ISSUED TH

STATEMENT OF CLAIM

\ The Plaintiff is a carpenter ‘and resides'at 825 Po.w‘ell
Street in the City of Vancouver, in the Provntl('?'of British
(olumbia, and was the husband of Anna POHY}C‘l\.‘H (}e(teqsgd,
who died at the City of Vancouver, in the Province of British ‘

10 Columbia, on the 93rd day of January, A.D. 1942.

9. The Defendant, Takashi T. Sawayama, 18 a.b_oom-man apd
resides at Port Hammond, in the Province of British Columbia,
and the Defendant, Gonza Sawayama, 1S a merchant and the
father of Takashi T. Sawayama and resides at Port Hammond

aforesaid.

3 The Plaintiff is administrator of the Estate of Anna
Ponyicky, Deceased, by Letters of Administration of the Estate
of the said deceased granted to him on February 14th, 1942.

4 The Plaintiff is suing as such administrator for the bene-
20 it of the estate of the said deceased under the provisions of the |
¢ A dministration Aet,”’ R.S.B.C. 1936, Chapter 5 and its amend- |
ing Aects, and is also suing as such administrator for the benefit
of himself and Betty Anna Ponyicky, the daughter of the sald 5
deceased, for damages under the provisions of the ‘‘Families t
Compensation Act”’ of the Province of British Columbia, R.S.
B.C. 1936, Chapter 93.

5. The said Betty Anna Ponyicky, since deceased, resided on
the 23rd day of January, A.D. 1942, with the said Paul Ponyicky
and the said Anna Ponyicky, deceased, at 825 Powell Street, In

30 the City of Vancouver, aforesaid.

B On or about the 23rd day of January, A.D. 1942, at about
i ,0 (:.1?1::!{ in th.o (‘wemng, the said A_nna Ponyicky was law-
at 3- walking across Hastings Street in a mnortherly direetion |
:'0“vl(‘I'Ilﬁc_;.(ln‘:‘]:gi(lllltej‘seot10“ of Glen Drive in the City of Van- 5
Sedan Motor C'a.\\ﬁell(fhe.“'ﬂﬂ violently struck by a Plymouth |
juries to the q-lid;’ e License No. 82-558, causing severe 1n-
on or about 1.1( ’(oj.mm Ponyicky as a result of which she died
it the 23rd day of January, A.D. 1942.

THIS COURT P1ID ORDER AN

Judgment of the Court of Appeal for B



STATEMENT OF CLAIM
P. 213/1942

d Plymouth Sedan Motor Car, B. C. Motor License
| the evening of January 23rd, A.D. 1942, and
terial hereto owned by the Defendant, Gonzo
Sawayama and was being driven and opel'ate_d l?y his son, t}he
Defendant, Takashi T. Sawayama, who had acquired possession
of the said motor car with the knowledge and consent ot

father, the Defendant, Gonzo Sawayama.

7 The sal
No. 82-558, was o1l t
at all other times ma

8 The said motor car «truck the said Anna Ponyicky by

reason of the carelessness and negligence in the driving and
operation of the said motor car by the Defendant, Takashi T.

Sawayama, 1‘)al*ti(-ulurs of which negligence are as follows:

(a) In the Defendant, Takashi T. Sawayama, driving the
said motor vehicle at a time later than one-half hour
ofter sunset, without lights or without proper head-
lights, or in the alternative, with inadequate or im-
proper lights, in that the said Defendant was driving

only with parking lights.

10

20 (b) In the Defendant, Takashi T. Sawayama, travelling
at an excessive rate of speed.

(¢) In the Defendant, Takashi T. Sawayama, failing to
keep a proper or any lookout when approaching the
said Anna Ponyicky.

(d) In the Defendant, Takashi T. Sawayama, failing to
sound the horn of the said motor car an(i failing to
give any warning, or in the alternative, failing to give
proper or adequate warning to the said Anna
Ponyicky of the approach of the said motor car.

30 (e) igvth‘?} Deff_endant, Takashi T. Sawayama, failing to
e the said motor car under proper control.

f I 9 3 .
(£) gllluﬂﬁ Defendant, Takashi T. Sawayama, failing t0
b 11()01(1153}; of way to the said Anna Ponyicky who
o strian crossing TR : s
carriage. g the street pushing a baby

(g) In th :
In the Defendant, Takashi T. Sawayama, failing fo
approached “a)\?:\  of the sald motor vehicle as he
B dne o e said intersection, or in the alternative,
Ing with inadequate or defective brakes.

Rd W
t the said apPe 7 ' S
nt. " .
1 day for judgme
g on this vy - th‘t th. ..1‘
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STATEMENT OF CLAIM
P. 213/1942

(h) In the Defendant, Takashi T. Sawayama, failing to
drive with proper care under all the circumstances
and in driving in a reckless or careless manner or to
the common danger at the time when he struck the
said Anna Ponyicky and driving contrary to the pro-
visions of the ‘“Motor Vehicle Act’”’ and the *‘High-
way Act” of the Province of British Columbia.

—————E T

10 9. At the time of the death of the said Anna Ponyicky, the
Plaintiff and the said Deceased were proceeding to enter into
a joint business venture, which was to be carried on in a portion
of the residence owned and occupied by the Plaintiff at 825
Powell Street, in the City of Vancouver aforesaid, of which the
profits to the Plaintiff are estimated to be approximately $100.00

per month.

o

10. ‘As a result of the death of the said Anna Ponyicky, the .,
Plaintiff will be unable to go on with the said business venture :
and will suffer loss of income due to the loss of profits aforesaid.

50 11. The Plaintiff has further suffered damage from the death
of the said Anna Ponyicky through loss of consortium of his
said wife, and further, by reason of the death of the said Anna
Ponyicky, it will be necessary for the Plaintiff to engage a |
housekeeper to take care of his home at a cost to the Plaintiff =.

of not less than $25.00 per month.

12. As a result of the careless and negligent driving and |
e said motor car by the Defendant, Takashi T. 3
aforesaid, the said Anna Ponyicky received in- |

juries which resulted in her death as aforesaid, and the expecta-

30 tion of life of the said Anna Ponyicky was shortened and the

Plaintiff has incurred medieal, hospital and funeral expenses

and damages, particulars whereof are as follows:

operation of th
Sawayama, as

Vancouver General Hospital $ 5.00 \
15.00 |

Dr. Frank Turnbull
Incidental expenses, taxis, t
Funeral expenses—Armstrong

elephone calls, ete. 25.00
& Co. 165.00

$210.00 i

e : dan N . Car, B. C. License No.
13. The said Plymouth Sedan Motor Cal -] other times

82-558, was at the time of the said accident and A T T, Sawa- |
40 relevant hereto being driven by the Defendant Takashi L. SET 1

agment.
oming OB yhis day for Jude
game € |
THLIO ¢OURT pib ORDER AND

judgment © |



STATEMENT OF CLAIM
P. 213/1942

vama. with the knowledge and consent and at the request or for
C Ly ' 1 ”
the benefit of his father, the Defendant, Gonzo Sawayama.

14. The said Anna Ponyicky was at the date of her death,
being the 23rd day of January, A.D. 1942, of thq age 9f_28 years
and in good health and with a normal expectation of life for g

person of her years.

WHEREFORE THE PLAINTIFF CLAIMS AGAINST
10 THE DEFENDANTS AND EACH OF THEM:

(a) General damages for loss of income to the Plaintiff
as a result of the death of the said Anna Ponyicky
and for loss of consortium.

(b) General damages for loss of expectation of life of the
said Anna Ponyicky, deceased.

(c) Special damages in the sum of $210.00.
(d) Costs of this action.

(e) Such further and other relief as in the premises may
seem meet.

20 PLACE OF TRIAL——VANCOUVER, B.C

“A. H. FLEISHMAN”’
Solicitor for the Plaintiff.

that the said Appesi w.-

his day for judgment.

r t
same coming on that the said
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STATEMENT OF CLAIM
P. 214/1949

WRIT ISSUED THE 16TH DAY OF FEBRUARY,
A. D. 1942,

STATEMENT OF CLAIM

1. The Plaintiff is a carpenter and resides at 825 Powell
Street, in the City of Vancouver, in the Province of British
Columbia, and was the father of Betty Anna Ponyicky, de-
ceased, who died at the City of Vancouver aforesaid on or
about the 27th day of January, A.D. 1942

2. The Defendant, Takashi T. Sawayama, is a boom-man
and resides at Port Hammond, in the Province of British
Columbia, and the Defendant, Gonzo Sawayama, is a merchant
and the father of the Defendant, Takashi T. Sawayama, and
resides at Port Hammond aforesaid.

3. The Plaintiff is administrator of the Estate of Betty Anna
Ponyicky, deceased, by Letters of Administration of the Estate
of the said deceased granted to him on February 14th, 1942.

4. The Plaintiff brings this action as such administrator for
the benefit of the Estate of the said deceased in accordance with
the provisions of the ‘‘Administration Act,” R.S.B.C. 1936,
Chapter 5 and its amendments thereto.

9. On or about the 23rd day of January, A.D. 1942, at about
8:10 o’clock in the evening, the said Betty Anna Ponyicky was
being lawfully conveyed in a baby carriage pushed by her mother
in a northerly direction across Hastings Street, at or near the
intersection of Glen Drive in the City of Vancouver aforesaid,
when the said baby carriage and the said Betty Anna Ponyicky
were violently struck by a Plymouth Sedan Motor Car, B. C.
License No. 82-558, causing severe injuries to the said Betty
Anna Ponyicky, as a result of which she died on or about the
27th day of January, A.D. 1942.

6. The said Plymouth Sedan Motor Car, B. C. License No.
82-9508, was on the evening of January 23rd, A.D. 1942, and at
all other times material hereto owned by the Defendant, Gonzo
Sawayama, and was being driven and operated by his son, the
Defendant, Takashi T. Sawayama, who had acquired possession
of the said motor car with the knowledge and consent of his
father, the Defendant, Gonzo Sawayama.
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STATEMENT OF CLAIM
P. 214/1942

7. The said motor car struck ﬂm‘ carriage conveying the Saifl
Betty Anna Ponyicky by reason of the (*:11'(.'1essness and negli-
vence in the driving and operation of the said motor car by the
tf)vt’endan‘r, makashi T. particulars of which negli-
as follows:

Sawayama,

gence are
Defendant Takashi T. Sawayama driving the
<aid motor vehicle at 2 time later than one-half hour
~fter sunset, without lights or without proper head-
lights, or in the alternative, \wth‘ inadequate or i.m-
proper Jights, in that the said Defendant was driving

only with parking lights.

(a) In the

10

Tn the said Defendant, Takashi T. Sawayama, travel-
an excessive rate of speed.

(b)

ling at

(¢) In the said Defendant, Takashi T. Sawayama, failing
to keep a proper or any lookout when approaching

the said Betty Anna Ponyicky.

(d) In the said Defendant, Takashi T. Sawayama, failing
to sound the horn of the said motor car and failing
to give any warning, or in the alternative, failing to
give proper or adequate warning to the mother of the
said Betty Anna Ponyicky of the approach of the said

motor car.

20

(¢) In the said Defendant, Takashi T. Sawayama, failing
to have the said motor car under proper control.

(f) In the said Defendant, Takashi T. Sawayama, failing
to give the right of way to the mother of the said
Betty Anna Ponyicky who was a pedestrian crossing
30 the street pushing the baby carriage aforesaid.

(g) In the Defendant, Takashi T. Sawayama, failing
to apply the brakes of the said motor vehicle as he
{11)})1‘0i1(*11(jd the said intersection, or in the alternative,
in travelling with inadequate or defective brakes.

(h) In the Defendant, Takashi T. Qawayama, failing to
(h.]“‘. with proper care under all the circumstances
and in driving in a reckless or careless manner or to

the common danger at the time when he struck the

n tnlﬁ U.('\J s W - P i ]

same coming ©
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' Ann: icky and driving contrary to
said Betty Anna Ponyicky an : 1
:111:]})1'(;\'1'.;'1'011.\' of the ‘“‘Motor Vehicle Act”” and bthe
“Highway Act’’ of the Provinee of British Columbia.
=] o

8. As a result of the careless and 110,9,:]1';:01# f.1¥\’]111g] .al;lrd
nl')e'mt‘iun of the said motor car by the v])oiendm% myz;:sz nde".
Sawayama as ;11'()1'(*H;1i(_1. the H:ll(l“ B.eff} : 11!1..1“ 0 ’ jl{';n-ieq
ceased, was caused pain and Hl.lﬁ(?l'll.l{.’,' and ]1(‘(_(:1'\ e -f-lﬁJon 0%

10 which resulted in her death as ;1f01'(.*sz11d, and .fu .J[(;\pelt : g
life of the said Betty Anna P('m.\'u-]::_\' was shoa (1.10( ]a’n( .
Plaintiff has incurred medical. hospital and funeral expenses
and damages, particulars whereof are as follows:

Vancouver General Hospital $10.00
Funeral expenses—Armstrong & Co. 45.00
Dr. F. Turnbull 30.0

$85.00

9. The said Plymouth Sedan Motor Car, B. C. License No.

82-558, was at the time of the said accident and at all o_ther times

20 relevant hereto being driven by the Defendant, Takashi T. Sawa-
yama, with the knowledge and consent and at the request or for
the benefit of his father, the Defendant, Gonzo Sawayama.

10. The said Betty Anna Ponyicky was at the date of hep
death of the age of 15 months

and in good health and had the
normal expectancy of life for a child of her years.
WHEREFORE THE PLAINTIFR CLAIMS AGAINST
THE DEFENDANTS AND EACH OF THEM .
(a) Genera] damages for pain and suffering of the said
Betty Anna Ponyicky and damages for loss of expec-
30 tation of life.
(b) Special damages in the sum of $85.00.
(e) Costs of this action.
(d) Such furthey
Seem meet,

PLACE oF 7

and other reljef as in the premises may

RIAL—vA N('(')UVER, B. O,

N“z'\.. H. FLEISHMAN"
Solicitop for the Plaintiff.
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ORDER OF CONSOLIDATION

ORDER MADE BY THE HONOURABLE
MR. JUSTICE ELLIS
BEFORE THE HONOURABLE
MR. JUSTICE ELLIS
IN CHAMBERS

Monday, the 9th day of March, A.D. 1942,

UPON application on behalf of the defendants AND UPON

10 READING the Chamber Summons herein dated the 5th day of
March, 1942, and the pleadings and proceedings herein and
UPON HEARING Mr. Brice S. Evans of Counsel for the

Defendants and Mr. A. H. Fleishman of Counsel for the plain-
tiff

IT IS ORDERED that the above actions be consolidated and

that the issues in respect of the actions be tried together at the
same time.

AND IT IS FURTHER ORDERED that the costs of this
application be costs in the cause.

e s

TYHIS COURT DID ORDER AND ADJUDGE that the said

) 1 uld
judgment of the Court of Appeal for British Columbia she
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1. The defendants deny each and every allegation

. : of faet
contained in paragraph 1 of the Statements of Claim he;

‘eln,
2. The defendants deny each and ever

contained in paragraph 2 of the Statements of Claim herein

0

3. The defendants deny each and every

contained in paragraph 3 of the Statements of Claim herein,

4. The Defendants deny each and

contained in paragraph 4 of the Statements of Claim herein.
10 9. The defendants deny each and e

contained in paragraph 5 of the Statements of Claim herein,
6. The defendants deny each and

contained in paragraph 6 of the Statements of Claim herein,

7. The defendants. deny each

contained in paragraph 7 of the Statements of Claim herein,

8. In further answer to paragraphs 6 and 7 of the State-
ments of Claim herein the defendants deny that the said
Plymouth sedan was owned by the defendant Gonzo Sawayvama
or was being driven or operated by the defendant Takashi T.
20 Sawayama and deny that the said Takashi T, Sawayama ac-

quired possession with the knowledge or consent of the defend-
ant Gonzo Sawayama.

9. ‘Phe defendants deny that the said motor car struck the
sald decedents by reason of carelessness or negligence and spe-
cifically deny that the defendant Takashi T. Sawayanlzl:

(a) drove at a time later
without lights oy
quate or imprope

than one-half hour after sunset

without proper lights or with inade-

r lights or with parking lights;

(b) travelled at all excessive rate of speed ;

30 (¢) failed to keep g proper or any lookout :

(d) faileq to sound the
O proper or ade
the motoy car;

horn or failed to give any \\'all‘lllllét‘:
quate warning of the approach o

(e) failed to have the motop car under proper control;

L wr — -
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STATEMENT OF DEFENCE
(f) failed to give the right-of-way to the dec

; . edents oy that
the decedents were entitled to the right-

of-way;

(g) failed to apply the brakes or travelled with inade-
quate or defective brakes;

(h) failed to drive with proper care under al] the cireum-
stances or drove in a reckless Or careless mannep or
to the common danger or drove contrary to the pro-
visions of the “Motor-vehicle Act’? or the “Hfghway

10 Act” of the Province of British Columbia,

10. The defendants deny each and every a]]egat.ion of fact
contained in paragraph 8 of the Statements of Claim herein.

11. The defendants deny each and ever

y allegation of faet
contained in paragraph 9 of the Statement

s of Claim herein.

12. The defendants deny each and every al]egatiqn of fact
contained in paragraph 10 of the Statements of Claim herein.

13. The defendants deny each

and every allegation of faet
contained in paragraph 11 of the

Statements of Claim herein.

14. The defendants deny each and every allegation of fact
20 contained in paragraph 12 of the Statements of Claim herein.

15. The defendants deny each

and every allegation of fact
contained in paragraph 13 of the

Statements of Claim herein.

16. The defendants deny each

and every allegation of fact
contained in paragraph 14 of the

Statements of Claim herein.

17. The defendants den
by the defendant T
consent or at the
Gonzo Saw

y that the motor car was being driven
akashi T. Sawayama with the knowledge or

réquest or for the benefit of the defendant
ayama or at all.

18. In answer to the whole of the
30 the defendants «.

'S Say that if the sajg
Bqtty Anng l’onyi(*ky died as the ;
being struek

Statements of Claim herein
Anna Ponyicky and the said
‘esult of injuries sustained by
Y a motor car, which 1S not admitted but denied,
Such injurieg and the resulting deaths were occasioned solely
by the negligence of the said Anna Ponyicky, which negligence
consisted ip - g ot

(a) not keeping 4 Proper lookout ;

Same .

Y 2% : aid
'HIS COURT DID ORDER AND ADJUDGE that the @

2 ' 14
4 h Columbia shonu
: ;ourt of Appeal for British
Judgment of the Coux DY
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12

STATEMENT OF DEFENCE

(b) crossing a street with an umbrella ov
such a fashion as to disable her from s
ing traffic;

er her heaqd in
€eIng approach.-

(¢) crossing the street at a place other than a pedestrian
crossing.

19. In the alternative and in further answer to the whole of
the Statements of Claim herein the Defendants say that the
deceased Anna Ponyicky was guilty of contributory negligence,
particulars of which are set out in the preceding paragraph.

20. In the further alternative and in further answer to the
whole of the Statements of Claim herein the defendants say that
the deceased Anna Ponyicky was guilty of ultimate negligence,

21. The Statements of Claim herein disclose no ecause of
action against these defendants.

DATED at Vancouver, B. C., this 10th day of March, A.D.
1942,

C. L. McALPINE
Solicitor for the Defendants.

THIS COURT DID ORDER AND ADJUDGE that the said

Judgment of the Court of Appeal for British Columbia should



IN THE SUPREME COURT OF BRITISH COLUMBIA
(Before the Honourable Mr. Justice Sidney Smith)

Vancouver, B, (.

June 3rd, 1949,
214 /42,

BETWEEN: :
PAUL PONYICKY, Administrator of the Estate of Betty

Anna Ponyicky, Deceased,
10

Plaintiff,
AND:
TAKASHI T. SAWAYAMA and GONZO SAWAYAMA,
Defendants.
— and
213/42.
BETWEEN :
PAUL PONYICKY, Administrator of the Estate of Anna
Ponyicky, Deceased,
Plaintiff,
20 AND.

TAKASHI T. SAWAYAMA ang GONZO SAWAYAMA,

Defendants.

PRO(‘EEDINUS aT TRYAT,

— and —

A.H,. l*‘LEISI:IMAN, Esq., and
J. P, MICAHIIER, Esq.,

appearing for the Plaintiff.

THIS COURT DID ORDER AND ADJUDGE that the said

Judgment of the Court of Appeal

OPENING PROCEEDINGS

for British Columbia should
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OPENING PRO(‘EEDINGS
»  appearing for the

MR. FLEISHMAN: My lord, I
with my learned friend, Mr. Meagher.

C. L. McALPINE, Esq., K.C

Defendants.

appear for the plaintiff

MR. McALPINE: My lord, I appear for the Defe

MR. FLEISHMAN : My lord, this is an action
dated action brought by the plaintiff against the
the injury and death of the plaintiff’s wife and his infant child,
On January 23rd of this year, my lord, the defendant, one of the
defendants, was driving an automobile while on Hastings Street
approaching the ecity and coming towards Glen Drive. The
deceased wife and infant was proceeding across the street with
a baby carriage, the child being in the baby carriage, and the
defendant collided with the wife, the deceased, killed her in-
stantly, and the child died some three days after. The action is
brought, my lord, under the ““ Families Compensation Aect’’ and the

" Administration Act’’ for the death of the wife—the mother and
the infant child.

ndants.

y & consoli-
defendants for

I want to put in as exhibits, my lord, in the matter—I may
say that the action was consolidated for the purposes of trial
by an order made by his lordship Mr. Justice Ellis on the 9th day
of March, 1942 and my learned friend, Mr. McAlpine, appear-
ing for the defendants. by letter of the 29th of May admitted
liability, and as he Says the only question that remains is the
assessment of damages. T am going to put in the letter, my lord,
as Kxhibit 1 in this matte

(DOCUMENT MARKED EXHIBIT No 1) (PAGE 24)
MR. FLEISHMAN .

tration, my lord, gr
1942, ax administy

I am putting in the letters of adminis-
anted to the plaintiff on the 14th of Fehl‘lla_l'."-
ator of the estate of Anna Ponyicky, the wife.

(DOCUMENT MARKED EXHIBIT No. 2) (PAGE 25)

, MR. FLEISHMAN : And the administration of Betty Anna
l()n_\'l(‘l{_\', the infant ¢hil

d, as Exhibit 3.
(INN'UAUENW‘BL\RPQEI)]ﬁXIIIBlT No. 3) (PAGE 26)
MR. I"L]CISH:\L\N: l

lﬂ%nh'nfihvinf

(DOCUMENT

am likewise putting in the birth cer-
ant child as Exhibit 4.

MARKED EXHIBIT No. 4) (PAGE 27)

THIS ("!,)‘JRT DiD |RD.'LR AND A”JUDUE tnat ti‘l. Blid
Ju&gmont Of‘ t'lﬂ C wur-t ()r

Appreal for Sritish Columbia should
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PAUL PONYICKY—Direct Exam,

| ¥ the death certificate of the mother,
MR. FLEISHMAN: And ath certific
‘rh?l\lji.f([‘ ]whn died on the 24th of January, 1942,
(D()(‘l[TMF\-”P MARKED EXHIBIT No. 5) (PAGE 28)
MR. FLEISHMAN: And the death certificate of the infant
(‘11171(1- who died on the 27th of January, 1942,
(DOCUMENT MARKED EXHIBIT No. 6) (PAGE 29)
\.IR FLEISHMAN: I am also putting in the certificate of

narriage between the plaintiff and the deceased, Anna Fonyiglég,
1\'ilif‘11‘ took place at Vancouver on the 14th of Novem yer, ;
10 _ _

(DOCUMENT MARKED EXHIBIT No. 7) (PAGE 30)
MR. FLEISHMAN: T call Mr. Ponyicky.

PAUL PONYICKY, the Plaintiff, being first duly sworn,
testified as follows:

DIRECT EXAMINATION BY MR. FLEISHMAN

Q. Mr. Ponyicky, what is your occupation ?

A. Carpenter and mill-wright.

Q. How long have you been a carpenter?
A. T learned my trade

20 Q. By the way, how old are you ?
A. Forty-two.

in the old country.

r " v . o . e ‘V?
Q. You were residing in Vmwom*or; you reside in the eity
A. Yes.
Q.

A. T have been hey
thtlwstnfthe

How long have you been in British Columbia 2

e since 1936.

: = |
I was in Nelson 4 years anc
time in Fernie,

Q. Where are you living now?
A. At 825 Powell Street.

Q. lllﬂu*vﬂy(ﬂ'\r
0 A, Yes

ancouver,

THIS COURT Dap unpmx ARY AvJupus whnat the said

Judgment of the Court of Appeal

for British Columbia should
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PAUL PON YICKY—-—Direct Exam
Was your wife living wtih you ?

Yes.

And baby ?
Yes.

Your wife looked after the house and cooking ?
Yes.

> O D D

MR. McALPINE: If this is directed to any issue of damages,
my learned friend has not pleaded any such and T take objection.
10 My learned friend’s claim for damages is based, as your lordship

will see, in paragraph 9—issued by Paul Ponyicky as adminis-
trator of the estate of Anna Ponyicky, deceased, and the claim is:

"“At the time of the death of the said Anna Ponyicky, the
plantiff and the said deceased were proceeding to enter into
a joint business venture, which was to be carried on in a
portion of the residence owned and occupied by the plaintiff
at 825 Powell Street in the city of Vancouver aforesaid, of
which the profits to the Plainfiff were estimated to be ap-
proximately $100 per month.

20 "“As a result of the death of the said Anna Ponyicky, the
plaintiff will be unable to go on ‘with the said business ven-

ture and will suffer loss of income due to the loss of profits
aforesaid.”’

THE COURT: Excuse me a moment. What paragraphs are
you reading ?

MR. McALPINE: I have just read paragraphs 9 and 10 of
the two statements of claim.

THE COURT: T am looking at the wrong statement.

;\IR A[(‘j\IJ])Iqui rl‘l]ih‘ is ﬂ“, Hfaf()n]('llf of (o]ZliIIl on ])L‘hfilt
30 of Anng Ponyicky.

THE COURT: Do you mind if I just read them now? Yes,
thank you.

MR. McALPINE:.

. ..- " -Il‘li-
Then 11, which my learned 1rie nd 1
cates:

-mme waaw The saild

Judgment of the Court of Appeal

for British Columbia should
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PAUL PONYICKY—Direct Exam.

«The plaintiff has further suffered dam_age from the death
of the said Anna Popyu-ky through loss of consortium of
his said wife, and further by reason o.f fhe sald Anna
Ponyicky it will be necessary for the p]mnh_ff to engage a
housekeeper to take care of his ho’r,ne at a cost to the plain-
tiff of not less than $25 a month.

Mv lord, T am sorry, I did not realize those last words were
there.

10 MR. FLEISHMAN: Will my learned friend look at para-
graph 14 as well ?

MR. McALPINE: That does not add anything to it.
MR. FLEISHMAN: I am giving evidence with regard to it.

MR. McALPINE: Probably my objection is illfounded. I
have to withdraw it.

MR. FLEISHMAN: Q. What was the state of your wife’s
health at the time she died?

A. I work in my trade 8 months and she do the house work.

Q. Who does the housework in the place ?
20 A. My wife.

Q. Was she strong or sick ?

A. She was perfect. I will show you a picture.

Q. Never mind the picture.

She was in perfect health?
A. Yes.

i L) e * the se, di ['
E e looked after the house, did you say?

She looked g fter the house and did the housework.

Q._ Tell his
was 1t located ?

A. Yes,

3 "hat dj '
® Q. What gig you mtend to do with the

A. Her sigter a
sister came down last July first

101"1”_1“1) what kind of a house you had. Where
Is it near some factories?

place ?

and stayed a month

same coming on wvua.. %

d
¢HIS COURT DID ORDER AND ADJUDGE that the sad

' p is
judgment of the Court of Appeal for HBrit

L ——————

. ———
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h Columbia should
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PAUL PONYICKY—Direct Exam.

-nd she learned her trade nfr hairdressing a.nd she came to con-
A . husiness situation in Vancouver and I talk with her—
5“1(:",“1; ,no'wn eousins here—she had her own shop; how much
}n(])l;ll;s .lhﬁ could make more than the prairie and she talk with

mv wife and she say, “We come down next summer,”” and I am
ooing to build them a building 30 feet—
s

Q. What were you going to do?
A. T was going to make a lunch counter and hair dresser
10 shop.
Who was to look after the lunch counter and hair dress-
ing shop?

A. My wife and her sister.

Q. You were working at that time?
A, Yes.
Q. Now what about the child? Was the child in good health?
A. Yes.
Q. Strong?
A. Excellent health.
20 Q-2 After your wife died did you have anybody working for
you ?
A.

Just only one month. That is when I was working for
wages. She had a house and I did her plumbing and I am ex-

?ﬁ;:};““"‘l In that, too, and she washed my clothes and every-

4 X | believe you had some
Mr. Ponyisky, at the

A :

: expense in reference to your wife,
time she died. What expense did you have?
It is right here from Armstrong Funeral Company.

MR. McALPINE: If it

30 t_hos_o.itvms set out in the
liability, that is

will save you any time I will agree

Statement of Claim were paid. As to
another matter.

MR. FLEISH? .
*](,‘ In[ﬂ[}(ﬁé?l[:\[:\N ‘ ;\l'lll.\'i]-(l]]g & (‘UIH]H]H\' }”” *174 If 1S
Statement of Claim, Tt is $174. T put that in.

) 17 DN -
(DOCUMENT MARKED EXHIBIT No. 8) (PAGE 31)

Wiies »

same coming on this day fOr Juuges--.

THIS CO

judgment of the Court of Appeal for Briii
uag

d d
JURT DID ORDER AND ADJUDGE that the sal

sh Columbia should



10

20

30

19

THE WITNESS: And $25 it cost me in t

4X1 and cabing
expenses.

MR. FLEISHMAN: My learned friend admits Dr.

7 Frank
Turnbull $15.00, and $10.00 Vancouver Genera] Hospital,

MR. McALPINE: I admit they were paid. I do not want
my learned friend to be under misapprehension. I admit they
were paid but liability is another matter.

MR. FLEISHMAN : Q. How many roomers

did you have
in the house?

A. 8Six; two upstairs and four downstairs.

Q. Who looked after them? Who looked after the rooms?
A. My wife.

Q. How much were you getting ?

A. $26.00. She got $8 from the person staying in the front
room, and $10.00—

Q. Have you still got roomers in there?

A. No, since my wife died I no bother.

Q. Now, about the child. How much were the funeral ex-
penses ?

MR. McALPINE: I make the same admission.

~ THE WITNESS. Here is the whole thing in a bundle. Show
It to Mr. MecAlpine,

MR. FLEISHMAN . The amount, my lord, with respect 10
the infant child’s exXpense—the special damages éll'(‘_""B?;OO‘—
General Hospital $10.00. Funeral Expenses $45.00, and Dr. Turn-
bull $30.00, Tt appears on page 9 of your record.

CROSS-EXAMINATION BY MR. McALPINE:

1
N . N ’ . ; 'St{l“(‘
. Q. Mr. Ponyicky, prior to your wife’s death, as I under

It, you took in roomers ?

A. thuH'Hhvlnﬂ her life.

D Uk e
riL8 COURT PID

' Appeal fo ritish
of the Court of Appeal for B

judgment

' aild
'RDER AND ADJUDGE that the ®

Columsbia should
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and what belong to me belong to my wife I guess.

Was no necessi

20

PAUL PONYICKY—(%

0ss-Fxam
Q. You owned the house?
A Y68,
Q. And the income from the roomers went—
A. Went to her, and what belonged to her belonged to me

Q. So you got an income of $26.007?
A. Yes.

Q. From renting your rooms?
A

Yes.

Q. A month after the death of your wife you rented—
A. To Mr. Fraser.

Q. The lower part of your house?
A, ¥es.

Q. What rent do you get?

A. $25.00. There is my furniture, you see, my furniture
there.

Q. Please answer my question. You get $25.00 for the lower
part of the house?

z\. Y(‘f\'.

Q. And you live upstairs ?

A. Yes.

- And afte the first month after your wife’s death, there
ty for engaging a hmm(‘l{vv]'wr?

A, Just for one month.

Q. How long had you been married ?

. g | married since /39,
Q. A ' :
- And prior to ths : : F Mo
Seid ]df, nrior : . YT ¢ y : rere 11\”1
a8 a bacheloy? : * to your mar s J OT WO H
A. Yes,

Whise
same coming on this dAy 10T guwgww -

o . aid
s COURT DID ORDER AND ADJUDGE that the @
FHIS CUOUR : e

] b ‘8‘:1 | ] lu.ﬂ "il
) ;0 ¥ 0O .'\'1“"0& i 4 {‘OI' ﬂI‘ M tp 4
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PAUL PONYT CK Y—-Cross—_EXam

Q. And were you living in this house ?

/
.

X “Neog T buy it in 1938 from Mr., Campbel],

Q. And did you have the lower part of it r

et ented before your
marriage ¢

A. Yes, I rent the whole house at that time beeayse I useq
to room.

Q. As I understand your evidence you and your late wife had
definitely decided or at least you had decideq this, that yoy were
going to build an annex to your property whieh would contain

a hair dressing establishment on one side and a luneh counter on
the other?

A. Yes.

Q. And you were going to rent the hairdressing establish-
ment and the lunch counter for $25.00 2 month 2

A. Yes.

Q. And that was going to cost you—you estimated the cost of
building this building at somewhere hetween $1,000 and $1,5009

A. Yes,

Q. And you were going to put that plan into operation and
your wife was going to run this lunch counter this spring ?

A, Ybs.

Q. She was going to get out and run it?
A. Yes.

MR. McALPINE. That is all, thank you.
THE COURT Whe

n did he state he was married ?

I ‘\IIR' FLEISHMAN The certificate of marriage is in, my
ord.

(Witness aside).

-

on this ump ..

smaing e
e ORDER AND ADJUDGE

THIS COURT D1D B
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} Court of Appeal for BT
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MARY MONTAN—Direct Exam

MARY MONTAN, a witness called on behalf of the plaintift
being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. FLEISHMAN:

Where do you live?

I live 400 Princess at present.

O P&

City of Vancouver?
A, Yes

Q. Are you a sister of the late Mrs. Ponyicky ?
10 A. Yes.

Q. How long have you been in British Columbia this time?

A. Since when that excursion was on, the latter part of
March.

Q. Were you here last year?
A. T was visiting her last July, 1941.

Q. What did you come to Vancouver for this time ?

A. To complete my hairdressing course.

Q. What else were you going to do?

A. Well, T don’t know what I will do now.
20 Q. What were you going to do?

A. When I speak with her then?

Q. Yes.

A.

: : : ; hair-
To start up a haidressing shop and work on 1 1{ .
dressing. T spoke to her I was going to brush up on it and

' . e
own the business when I start my own. My brother-in i
going to build a shop for us.

Q. What was she going to do, Mrs. Ponyicky?
1 .
A. She was going to run the lunch counter.
Q. Who was going to put up the building for you:
R

My brother-in-law Paul Ponyicky.

judgment of the Court of Appeal

for British Columbia should
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MARY MONTAN—Direc

t Exam,

Q. And you came back to Vancouver for that purpose; gig
vou say came back In March to carry out that arrangement, is
that right?

A. Yes, if it is necessary we will see how it could be,

Q. And you had some experience as a hairdresser, I helieve?
A. Yes.

Q. You know something about that line of work?
A. Yeg 1:do.

10 MR. FLEISHMAN: All right.

MR. McALPINE: No questions.
(Witness aside).

MR.FLEISHMAN: That is the case, my lord.

THE COURT: There is just the one child, I suppose?

MR. FLEISHMAN: Just the one child, my lord.

MR. McALPINE: T am calling no evidence, my lord.
(ARGUMENT BY MR. FLEISHMAN)
(ARGUMENT BY MR. McALPINE)

I hereby certify the foregoing to be a true and accurate report

20 of the said proceedings.

“D. F. SAUNDERS”
Deputy Official Stenographer.
THE COURT.
the matter some
you refer to.
bound by the
than you can. .

N >
E 2
(‘. y v @n “ e x
( g, 5 28 Gﬂ))f certify the 1(11\*;:()i11;: to be a true and

accurate re RITR, .
irate report of the said proceedings.

Thank you, gentlemen. I should like to give
_thought, and I would like to look up the cases
You see the difficulty I am in. I am of course
authorities, and eannot depart from them any more

30

“M. S. BRYAN”
Deputy Official Stenographer.

same coming on this day for judgment.
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Exhibit 7.

MARRIAGE CERTIFICATE

Registered at Vancouver, B

I HEREBY CERTIFY that on Tuesday, the Fourteenth q
of November in the year of our Lord One Thousand Nine H
dred and Thirty-Nine,

ay
un-

Paul Ponyicky of Vancouver, B. C., and
Anna Dobrescu of Vancouver, B. (.

were by me united in the bonds of Matrimony at Rirst United
10 Church, 424 Gore Ave., Van., B. C.

Witness my hand this 14th day of November, 1939,

Witnesses: Mrs. Esther Williamson
Gustave Stefon

ANDREW RODDAN
Officiating Minister.

I'HIS COyYR?Y

V1D ORDp

SUER AND A!‘}.TU[\UH; that the said

)r BT Y ] .
arreal fop British Columbia should
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Exhibit 4.

THE GOVERNMENT OF THE PROVINCE OF
BRITISH COLUMBIA
VITAL STATISTICS ACT

CERTIFICATE OF BIRTH

THIS IS TO CERTIFY that the following particulars of
Birth have been recorded in the Office of the District Registrar
of Births, Deaths, and Marriages at Vancouver, B. C.

Name of Child: BETTY ANNA PONYICKY

Date of Birth: October 14th, 1940. Sex. Female.

Place of Birth: Vancouver General Hospital, Vancouver, B.C.
Name of Father: Paul Ponyicky.

Birthplace of Father: Hoves Magye, Hungary.

Maiden Name of Mother: Anna Dobrescu.

Birthplace of Mother: Limerick, Saskatchewan.

Occupation of Father: Miner; Ashloo Gold Mine.

Residence of Parents: 1825 Powell Street, Vancouver, B.C.
Doctor or Nurse in attendance at Birth: Dr. K. Shimotakahara.

Signature of Informant: Paul Ponyicky.
Registered at Vancouver, B.C., this 13th day of November, 1940.
Marginal notations:—

Given under my hand at Vancouver, B.C., this 13th day of
November, 1940.
“T,, RUSSELL” :
Deputy District Registrar, Births, Deaths,
and Marriages.

VITAL STATISTICS
ACT
BRITISH COLUMBIA
(SEAL)

The fee for this Certificate is 50 cents.

D 74738

- The said

4 \"l:"

= 4 > ‘¢
ritish Columbia shoul
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IN THE SUPREME COURT OF BRITISH ¢ |
IN PROBATE “OLUMBI4

Vancouver Registry.

BE IT KNOWN that on the
Letters of Administration of
volves to and vests in the personal representative

10 Ponyicky, late of the City of Vancouver, Prov
Columbia, deceased, who died on the 27th day of January, 1942,
at the said City of Vancouver, intestate, were granted by the
Supreme Court of British Columbia to Paul Ponyicky, of the
City of Vancouver, B. C., the lawful Father of the said intestate,

13th day of Fehy
all the estate whiec

uary, 1949
h by law de-
~of Betty Anna
Ince of British

Given under the Seal of the
February, A.D. 1949,

said Court this Fourteenth day of

“H. BROWN?”
Deputy Distriet Registrar.

Extracted by Messrs. Norris & MacLennan,
20 Solicitors.

This Grant is made upon the condition that no por‘[l‘on'cﬁelfll(lf
assets shall be distributed or paid during the War to any g

: : SN : German Reilch 01
ficiary or creditor who is a National of the Fypers.
Italy wherever resident, or to any one on his "‘;h‘{“h' {‘”_ Ttaly of
behalf of any person resident in the German l}w e 50 Crel
whatever nationality, without ”l(’.(‘.\])]'t‘.\'.\' s;nu:i‘n.ﬂl (’> 2sarabtion
acting through the Minister of Finance; and Ttt <1l“.‘““"m,um of
or payment i1s made contrary to this ('mull‘m.ff] with revoked.
1)1‘()}){1{0 or letters of administration will be forth

Vancouver
30 Feb. 14, 1942
R(‘Q"l-ri[ll'_\'

j ‘ nd She
~mm wawwsd BLARG OVer for Jjudgmsnt Al
R e E
same coming on this day for judgment.

4
rHIS JURT DID ORDER AND ADJUDGE that the said

e
s ‘1umbia sheon *
' - - s A s aa ) 4‘9,. :‘:..;-f--. L Y el -
Judgment of the Court of Appea :
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Exhibit 2
28309
Form C,
IN THE SUPREME COURT OF BRITISH COLUMBIA
IN PROBATE

Vancouver Registry.

BE IT KNOWN that on the 13th day of February, 1942,
Letters of Administration of all the estate which by law de-
volves to and vests in the personal representative of Anna
Ponyicky, late of the City of Vancouver, Province of British
Columbia, deceased, who died on the 23rd day of January, 1942,
at the said City of Vancouver, intestate, were granted by the
Supreme Court of British Columbia to Paul Ponyicky, of the
City of Vancouver, B. C., the lawful Widower of the said

intestate.

Given under the Seal of the said Court this Fourteenth day
of February, A.D. 1942,

“H. BROWN”’
Deputy District Registrar.

20 Extracted by Messrs. Norris & MacLennan,

Solicitors

This Grant is made upon the condition that no portion of the
assets shall be distributed or paid during the War to any bene-
ficiary or creditor who is a National of the German Reich or
Italy wherever resident, or to any one on his behalf, or to oF OIfl
behalf of any person resident in the German Reich or Ital:w ?n
whatever nationality, without the express sanction of the -m?'“n
acting through the Minister of Finance; and if any dlstrlhut l(:,f'
or payment is made contrary to this condition the gm-”l'd{
probate or letters of administration will be forthwith revoxed:

Vancouver
)
Feb. 14, 1942
Registry

- wevanu OVer for judgment and the

same coming on this day for judgment,

'HIS COURT DID ORDER AND ADJUDGE that the said

Judgment of the Court of Appeal for British Columbia should

-
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Exhibit 8.

TELEPHONE: Highland 0141

ARMSTRONG & CO.
FUNERAL DIRECTORS AND EMBALMERS
304 Dunlevy Avenue
Vancouver, B. C.. March 17, 1942.
Mr. Paul Ponyicky
1825 Powell St.

8 per cent interest charged on overdue accounts.

10 Jan. 31/42 To our charges Re Funeral
of Anna and Betty Anna Ponyicki $165.00
Advertising 4
Cemetery Charges 33
Donation Clergyman )

$207.00

Jun. 28/42 By OCr. 33.00

$174.00
March 17 /49 3y Cr. in
full $174.00

Armstrong & (o,
Per W. M. Scott

that the said
same coming on this day for judgment.
FHIS

Ja —— ; al for Bri
judgment of the Court of Appea 0

ment 1
appeal should stand over for JudENERS

- aid
COURT DID ORDER AND ADJUDGE thak SheS

tish Columbia shou.
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Exhibit 6.

THE GOVERNMENT OF THE PROVINCE OF
BRITISH COLUMBIA

VITAL STATISTICS ACT 204 601

CERTIFICATE OF DEATH

THIS IS TO CERTIFY that the following particulars of

Death are on record in the Office of the Division of Vital Sta-
tisties:

Name of Deceased: Betty Anna Ponyicky.

Date of Death: January 2Tth, 1942. Sex: Female.

Place of Death: Vancouver General Hospital, Vancouver, B.C.
Date of Birth: October 14th, 1940. Age: 1 yr., 3 mos., 13 dys.
Place of Birth: Vancouver, B.C:

Residence: 1825 Powell St., Vancouver, B.C.

Occupation: Condition: Single.
Name of Father: Paul Ponyicky.

Maiden Name of Mother: Amnna Dobrescu.
Cause of Death: Pneumonococel Meningitis following & frac-
tured skull: Left Lateral Sinus of Brain, Thrombus.
»o Contributor: Broncho Pneumonia.
. - ¢ T 3 Tal . . r‘
Held Inquiry on January 28th, 1942. Jno. Whitbread, Corone€
. - : 204 Dun-
Name of Undertaker: Armstrong & Company, 960, 304 D
levy St., Vancouver, Bi(x
Marginal notations:—
~ * - . P “ 4 l\I‘I}f’
Given under my hand at Vietoria, B.C., this 29th day of M
1942.

“Percy W. Weston”’
] 8 Marshall’’ L
Director of Vital Statistics:

s0 VITAL STAT ISTICS ACT
BRITISH COLUMBIA
(SEAL)
The fee for this certificate is 50 cents.

21066

that the said vppeal should atand over LOF j“*“m" &8
same coming on this day for judgment.
yURT PID '\RDER AND ADIDDGE Lthat the I.id

Judgannt of the Court of Appeal for Britisd Colusbis show,
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Exhibit 5

THE GOVERNMENT OF THE PROVINCE OFR
BRITISH COLUMBIA

VITAL STATISTICS ACT 503 601

CERTIFICATE OF DEATH

THIS IS TO CERTIFY that the following particulars of
Death are on record in the Office of the Division of Vtial Sta-

tistics :—

Name of Deceased: Anna Ponyicky

Date of Death: January 23rd, 1942. Sex: Female.

Place of Death: Vancouver General Hospital, Vancouver, B.C.

Date of Birth: September 1914. Age: 27 yrs., 4 mos.

Place of Birth: Saskatchewan.

Residence: 1825 Powell St., Vancouver, B.C.

Occupation: Housewife Condition: Married.

Name of Father: Stoica Dobreseu.

Maiden Name of Mother - Lena Stoian.

Cause of Death : Cerebral Hemorrhage, Compression of Brain,
Fractured Skull Base, Fracture Right Tibia and Fibula.

("()lltl'il)tlf«')l'}': Accidental.

Held Inquest on January 26, 1949, Jno. Whitbread, Coroner.

R s ey GaE > (), . %
Name of Undertakery - Armstrong & Company, 960, 304 Dun
levy St., Vancouver, B.C.

Marginal notations .—

(iven under my hand at Vietoria, B.C., this 29th day of May,
1942, |
“Percy W. Weston”’
““J. Marshall”’ . i
Director of Vital Statistics.
VITAL STATISTICS
oI
BRITISH COLUMBIA
(SEAL)

The fee for ' 113 T
e foy Hnsquﬁuhqnvls.ﬂ)rvni&

21065
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FARRIS, McALPINE, STULTZ, BULL & FARRIS
Barristers and Solicitors
Suite 1508, Standard Bank Building
Vancouver, B. C.

Address all communications to Farris & Co.

Hon. J. W. De B. Farris, K.C. Telephone Marine 6341
C. L. McAlpine, K.C. Cable Address ‘“Farem”

R. S. Stultz Code Western Union

Ernest B. Bull Five Letter Edition
John L. Farris

29th May, 1942.

A. H. Fleishman, Esq.,
Barrister and Solicitor,
9010 West Hastings Street,
Vancouver, B. C.

Re Ponyicky vs. Sawayama
Dear Sir:
We beg to advise you t]

will be admitting liahility
will be the assessment of

1at at the trial of the above action we

so that the only question that remains
damages,

Under these circumstances there is no necessity of examining
Sawayama at Oakalla or elsewhere.

Yours very truly,

FARRIS & ("(lzi
dar: ““C.L. e
CLM:FM(C Per:

. : r i Lhe
. . . } o o n r fOor ud _mant ADa
that the said appe Al should stand ove: or J &

same coming on this day for judgment.

1 s s |
ant *I t 1 - N .y "‘"\‘\a B N4{ 1.5
o " a 51 . (# ] nras a or "* :. . :lg ah L u | 1
Ill\}.,‘;m Q1 ‘ 18 : - \: ca . e -




REASONS FOR JUDGMENT

SIDNEY SMITH, J.
In these consolidated actions I award damages as follows:—
(a) Under the ‘“ Administration Act’’ :—
(1) For loss of wife’s expectation of life $1,000.00
(2) For loss of child’s expectation of life 750.00

(b) Under the ‘‘Families’ Compensation Aet’ :—

For loss of wife’s services 125.00
The above amounts are without abatement. Judgment accord-
10 ingly.
“Sidney Smith”
June 4, 1942. J.
- and the
> & judgment
RT DID ORDER AND ADJUDGE that the saild
. £ \ 3 f Columbia s ho

judgment of the Lourt

& n - idlrs 3 i
R T T R T L S Tar SR A S,

o il e i il S Pl



JUDGMENT made the 4th day of June, A.D. 1942,
by MR. JUSTICE SIDNEY SMITH

THIS CONSOLIDATED ACTION coming on for trial on
Wednesday, the 3rd day of June, A.D. 1942, in the presence of
A. H. Fleishman, Esq., and J. F. Meagher, Esq., of Counsel for
the Plaintiff, and C. L. McAlpine, Esq., K.C., of Counsel for the
Defendants, and UPON HEARING the evidence adduced on
behalf of the Plaintiffs, and the Defendants by their Counsel
admitting liability, and UPON HEARING Counsel aforesaid

10 and Judgment having been reserved and the same coming on this

day for Judgment:

THIS COURT DOTH ORDER AND ADJUDGE that the
Plaintiff, Paud Ponyicky, as the Administrator of the Estate of
Betty Anna Ponyicky, Deceased, do recover from the Defend-

ants the sum of $750.00.

AND THIS COURT DOTH FURTHER ORDER AND
ADJUDGE that the Plaintiff, as the Administrator of the
Estate of Anna Ponyicky, Deceased, do recover from the De-

fendants the sum of $1125.00.

AND THIS COURT DOTH FURTHER ORDER AND
ADJUDGE that the Defendants do pay the Plaintiff his costs
of these actions forthwith after the taxation thereof.

BY THE COURT

20

J.F.M.
C.L.M. D.R. 2
CHECKED S.S. «J. F. MATHER
E.W.W. H ;
Disriet Registrar-
ENTERED
30 JUN 19 1942

ORDER BOOK, VOL. 44, Fol. 61
Per EEW.W.

tor judgment and ¢

that the saiu s mwvapu over 104
sam. c‘)m‘ P’\b" \)n t‘i i !‘-l' r'ﬂ I. j‘,ldp'mt"\t--
nYT ) I :-' Al 2'. ,‘\ l‘,‘ !'\_Y"“.‘k‘ w t‘.k.‘tl t 1@ ‘a‘;d

IHIS JURT |

Juu.-mont of the Court of Appeal for British (
A o ’ &

S e bl e o W R e S e
R R e e e S
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NOTICE OF APPEAL

TAKE NOTICE that the abovc—ngmed Plainti.ff, Paul Pony-
icky, Administrator of the Estate of Amm. Ponyicky, Deceased,
intends to appeal and does hereby uppea_] 'h'om that pax_-t of the
Judgment of the Honourable Mr. Justice Sidney Smith, pro-
nounced in these consolidated actions the 4th day of June, A.D.
1942, whereby the said Judge awarded to the said Plaintiff the
sum of $1,000.00 damages for loss of expectation of life of the
said Anna Ponyicky, under the provisions of the ‘‘ Administra-

10 tion Act’’ of the Province of British Columbia, and the sum of

$125.00 damages for the death of the said Anna Ponyicky, under

the provisions of the ‘‘ Families’ Compensation Aect’’ of the said

Province.

AND FURTHER TAKE NOTICE that a motion will be made
to the Court of Appeal at the Law Courts at the City of Vie-
toria, in the Province of British Columbia, on Tuesday, the 8th
day of September, A.D. 1942, at the hour of eleven o’clock in
the forenoon, or so soon thereafter as Counsel can be heard on
behalf of the above-named Plaintiff, that the said Judgment of
the Honourable Mr. Justice Sidney Smith may be varied by
Increasing the amounts awarded to the Plaintiff as Adminis-
trator of the Estate of Anna Ponynicky, Deceased, under the

said ¢

‘Administration Aect,”” and the “Families’ Compensation

1) o 5
Act,”” on the tollowing, amongst other grounds:

1

2

ot

that the sa

1 o . * 1 ""',' A 5 j‘I‘:A'
same CORLNE P e .

m . . H = §
I'hat the said Judgment is against the law.

That _th(x amount awarded by the learned Judge as dam-
ages for the death of the said Anna Ponyicky, Deceased,
IS Inconsistent with, or not in accord with the evidence
present in the said actions.

That +
\ ST ovn Trvies ; . . .
at the learned Judge erred in assessing damages under

oli]'(t]r\ilnl!lll.\h(mml Act for the loss of expectation of life
o | "lm“l Anpu Ponyicky, Deceased. in that the amount
f ar (‘(]'\\':l.\' msufficient having recard to the evidence
and the facts of the case. ; :

m
tian 8 Ii['p“‘ ,\lllllllli.\‘i'l'{lfltlll Act,”” for loss ol O.\'[‘)tof
|, ,.m._illen he failed to consider the nature

Y Provided ln.\' the said Aect.

That the

|(“|'.II“ ] l
g | .
lll“ “l lltl

er
I‘; - K. )
amilies

. §€ erred in assessing damages ”.”d] ‘
Compensation Act™ for the death of the

. - *
3 peal should atand overl .




«aid Anna Ponyicky, Deceased, in that he faileq to con-
sider the nature of the remedy PI'QVKIG(‘] by the said Act,
and further that he misdirected himself as to ‘t‘he Proper
basis for assessing damages under the said ‘“Familjeg’

1)

Compensation Act

6. That the learned Judge Cl'l:C‘d in as’sessing damages under
' the “Families’ Compensation Act’”’ for the death of the

said Anna Ponyicky, Deceased, in that he failed to allow

10 damages for the death of the said Anng Ponyicky to the
estate of the infant Betty Anna Ponyicky, De.ceasegl, to
which damages the said infant, or her Estate, is entitled

under the provisions of the said ‘‘Families’ Compensa-
tion Act.”

7. That the amount of damages awarded by the learned
Judge for the death of the said Anna P(_)Il}:](*k}', De-
ceased, under the provisions of the *Families Compen-
sation Act” is insufficient, having regard to the evidence
and the facts of the case.

20 8. That in assessing damages under both the af01_'esa1d acl’f?
the learned Judge departed from the rule which shou (-
be followed in such cases, and from the principle 1
tended to be effected by the said Acts.

DATED at Vane

! . r of
ouver, British Columbia, this 24th day ©
August, A.D. 1949,

Solicitor for the Plaintiff.
10 THE DEFENDANTS

- —and—
l() f“. ]J.‘ I\I(‘;\I.J[)_[NE. ES(I-. I{.(N..
'HEIR S()LI('ITOR.

1'l‘l]n.~< N()’I‘l(‘l*l OF
lﬂvwhnmn,nfihv
JUsiness ang
g, 510 W

30

. H.
APPEAL is filed by Mr. Arthif, X
firm of Fleishman & Meagher, whose P (l’uild'
address for service is at 314 Standard Bank b
vxillusthlgN Street, Vancouver, B. C.

 _— - | “l‘ BOO was -
that the sald :

same coming
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'DGMENT OF D. A. McDONA
REASONS FOR JUDGMENT .

COURT OF APPEAL

i O“%ﬁiﬁ | JUDGMENT OF
(Appellant) THE HONOURABLE
v. THE CHIEF JUSTICE
i OF BRITISH COLUMUBIA
(Respondents)

Appellant, as representing his deceased wife’s estate, recov-
ered $1000 for her loss of expectation of life, and, as her hus-
hand, recovered $125 compensation for her death.

Neither party presses an appeal against the award of $1000,
but both parties appeal against the smaller award, the appellant
on the ground that it is too small, the respondents on the ground
that nothing should have heen allowed.

20  Several imporant points have been raised, but all seem to be
well covered by authority.

The recent decision of the House of Lords in Davies v. Powell
(1942) 1 All E.R. 657 makes it clear that a plaintiff callllﬁ_'f
recover twice for the death of a relative, so that if he 1.-9(-()\-'(’11”
as administrator of the deceased, at the same time taking J[11(:
estate heneficially, under the intestacy, that factor reduces t}(t'
damage he suffers as an individual from the death so fh.f.l.t ;r
the latter is separately assessed, he can only recover the T8
sum of the two, and not both.

30 Appellant argued that here there is nothing in the 1'9“.0,1-.,(} t‘o

show that appellant took the deceased’s property hf“wh”,i,i(:ll
I cannot agree. We have the letters of administration “;\ B.
show that deceased died intestate. We have zllh‘ﬂ_l"'““t Tt i
P. 26, lines 15, 16) that there are no surviving childrel: days:
true that the deceased child survived its mother by 2 A
and became entitled under s. 112 of the Administr taking
(taken with s, 126) to one-half of her estate, the appellal ln‘w:n“‘
the other half. But on the child’s death, ill’l“‘llmlf

entitled to the whole: ibid. s. 115. 5

;m‘:n‘d ol ERE
“1 ,“ |l‘
ct‘

“) -' 3 < N » A L 3
Appellant complains of the inadequacy of the

~ai i th.

game coming n thi lay for jud
the said

i .;-.‘Ix"'f{ ;.?‘\O':Li

iudgment
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REASONS FOR JUDGMENT p
D. A. McDONALD, (.J B ¢

Joss of consortium and generally that 1t gives no real compengy.
tion for his loss.
al times allowed husbands damages for losg of
es of mere injury. _No case has been hr(;]‘lg-ht
{0 our attention where damages for ““consortium”’ as such haye
heen assessed where the .;1('«1(1('11\“ was fatal. But it seems to me
perfectly clear that nothing can be recovered under such a head.
In Blake v. Midland Ry. Co. (1852) 18 Q.B. 93 it was said that
nothing can be given for ‘“‘solatium’ and the Privy Council in
6T . Ry.v. Jennings (1888) 13 App. Cas. 800 and Royal Trust
Co. v. C.P.R. (1922) 38 T L.R. 899. laid down in the most sweep-
ing terms that no compensation could be given for any but
pecuniary loss. See likewise Berry v. Humm (1915) 1 K.B. 627,
where as here the plaintiff’s wife was killed. I see nothing to
the contrary in St. Lawrence & Ottawa Ry. Co. v. Lett (188))
11 S.C.R. 422, so strongly relied on by respondents.

We have sever
consortium 11 ¢as

It may seem peculiar that loss of consortium 1is remediable
where the injured wife lives, but not where she dies. Probably
the distinetion turns on the theory that a bereaved hushand may
re-marry, whereas, if his wife 1is incapacitated but living, he
cannot. Whatever the reason, it seems to be settled that nothing
can be given, except for pecuniary loss, where the wife is killed.

A.pal't from the element of consortium, the appellant con®
plains that $125 is inadequate to meet his pecuniary Joss. DBut
where a married man has no children, it can be only rarely that
he suffers pecuniary loss by his wife’s death; for in most &%
the wages of a housekeeper would be less than it would (‘(”“T.ﬂ‘i
husband to feed and clothe his wife, and keep her H“1-)1’11“1.“1\'.
spending-money. Most childless men, when they hecome W“‘]‘“]‘n
ers, either re-marry or give up keeping house. The 1’1'“;“
appeﬂunf ﬂp}nu“};fb have only kept a h“usvkcvpvr'hn'uquvn
after his wife’s death. All the cases that I have seell ;\'il:-l:vifc
husband recovered substantial damages for the (10(111: ;‘:r ntl-lm‘ a

cases

(lll'(‘ cases where he had children. 1 can easily S€€ " .o wifes
;nal)lzmd_mlght be put to a good deal of expenst ]l).\'ll qrvived
deat . Jlant’s chud = '
hi"l l'-__. I hd\} not overlooked that the app¢ Jlant's ¢ nst take ”"_
f s wife by four days, nor the argument that W€ 5 oct, it 095
acts as at the date of the accident. If that 18 {'“l'l}ll'l] way o
“”1.]1}‘11) us. It might if there was some t'““"“”“{\.‘ cunial?
arrivine : 4 P ) ) . ader Ol ays
loss -1]% at damages; but where we cal ”’”?1(11'(. +t for foW l} |
58, it seems clear that the survival of the Inallh Lo .. deats
(s . o “ g ) \ g
annot effeet the quantum of loss caused by the
the
SAME CUmiug , . .
) DG vt L he 8.‘!‘,\1
judgment of the ‘ bia shoul
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REASONS FOR JUDGMENT op
D. A. MeDONALD, C.J.B.C.

t tried to show damage by :c,et’rillg up th:ut he and his
wife had planned to set up a llun'drpssnlg business in which they
would be partners, and that he expected to make a good profit
out of this. It is, however, a novel idea that one partner can
recover damages for the killing of his lmﬂsmess partner. And the
estimate of profit cannot be taken seru_)usly. It seems to me
that this evidence is, if anything, damaging to the appellant, as
showing that the wife would have very little time to give to her
housekeeping.

Appellan

However, I do not think it necessary to consider whether the
allowance of $125 for loss of the wife’s services is adequate, for
at all events I would not be prepared to inerease this to $1000;
and unless more than that amount were allowed, appellant could
not benefit by an increase, in view of the decision in Davies v.
Powell supra. In fact, he can recover nothing under this head.

This appeal therefore substantially fails. And for the reasons
given, the eross-appeal against the award of $125 succeeds.

On the argument before us, it appeared that an item of $40
for disbursements hy appellant was not allowed by the judgment
below. So far as appears this was an oversight. When the point
was raised before us, respondents’ Counsel at once objected that
It was not raised by the notice of appeal, saying that if it had
been, he would probably have yielded the point. He further

stated that he did not object to the allowance provided it did not

affect Costs. As the point was not raised until the hearing befor¢
us, I do not see how the appellant can claim to have succeede
on that point; it is yielded as a matter of indulgence. S0, a8 5
the costs of the appeal and the cross-appeal, I do not see how
the appellant can escape liability.

31 e ry1 41 . N .]ll
Sinee \\lltl]lg the above T learn that mv brothers, other the

;\ E i8] 178 ’ 1 ) "‘SS-
.ll. Justice O’Halloran, would dismiss the appeal and {llltin"'
(11[:1’“11! with a set-off as to costs. I am therefore withhold158
L) \' n-\ ) - - - )
ally dissent and judgment will go accordingly.
| . i " ).(1‘0.
le). ‘\‘ J‘_\]_('l)()A\A\l‘Il) ( .r'.])
Vancouvey '
ncouver, B.C., 10th November, 1942,
\.\N('()l"\'l'JR 5. €
10th November, 1949
— and
wmat
gsame coming n thi lay for Judgment.
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§ FOR JUDGMENT OF McQUARRIE, J.A.
COURT OF APPEAL

REASON

JUDGMENT OF

PONYICKY
= ! THE HONOURABLE
SAWAYAMA | MR. JUSTICE McQUARRIE

I agree that the appeal and cross-appeal should be dismissed

with a set-off as to costs.

“W. C. McQUARRIE”

ad She

J.A.
.o VANCOUVER, B. C.
10th November, 1942.
gsame coming on thi iay for judgms
{ \ DG vt the said

_}n-.‘.‘-_‘nnnt. af the | b of
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COURT OF APPEAL

PONYICKY
Plaintiff | i
(;\ppo]lani) JUDGMENT OF
V. THE HONOURABLE
SAWAYAMA MR. JUSTICE SLOAN
Defendants

(Respondents)

10 The appellant seeks to increase the amount of damages
awarded him under the provisions of the Families Compensation
Act, R.S.B.C. 1936, Chap. 93, for the death of his wife. The
respondent cross-appeals from the judgment below, alleging that
the appellant is not entitled to any damages because he failed to
prove that he had sustained any pecuniary loss by her death.

Prior to the passage of the Families Compensation Act the
hushand could not at common law have recovered anything for
the death of his wife. As Ritchie, C.J.C., said in Monaghan v.
Horn (1882) 7 S.C.R. 409 at 420-422:

m ’ . - r 2
20 [he death of a human being, though clearly involviig
pecuniary loss, is not at common law the ground for an
action for damages.

It was to remedy this situation that the said Act was passed, U
the right conferred upon the surviving spouse to recover dam-
4ges 1s restricted to the actual pecuniary loss sustained by ]IUI‘.“
—Pym v. The Great Northern Railwa y Co. (1863) 32 Li.e ‘Aaa)
-3'f7 and Grand Trunk Railway of Canada v. Jennings (.uﬁb" &
8 A',(" 800. There may be included in the assessment ol ‘]ﬂ.]?h
ilgt*.\'.lnturv pecuniary henefits lost to him by reason of the l-h"-lu/
i (()] his \\'i[’o_—_][(-[[”.,‘-,‘”W”“ v. The Northern Eastern Railw
ompany (1882) 51 1..J.Q.B. 495.
| .o dam*
u*fll]iiikl-}fl?)ﬁ(qlt “J)[{(q‘] the appellant S‘”l?:}lt.l(‘ I“{ﬁ:;l$21:\}lhrsf
in (-\;(-t'\'\-“ltl\('_{l' {.l,“ftpmf‘: a present and potential }.!l.(l ju ge. 1
Ay 3 I”“‘ $125.00 awarded by the learned t '*‘. hing migh!
he l'l}dH.m stood there T am of the opinion that somet l.i'mv
l]nf(tli]l{ll(lil::n-in“}m. i Submission. 1 do nof ll'l'\t‘\i\-ltl.'llf l.\ulﬂ-
gs of the learned trial judge as awardimg

l'llrll

and Lhe

same coming on L&
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REASONS FOR JUDGMENT op
SLOAN, JA.

. addition of the phrase ““without abatement’ aft
;Ei ;\ﬁzdglﬁnder the Administration Act and Families Compegl:
<ation Act must mean, unless 1t be ignored as meaning nothing
at all, that the learned tl'lal judge assessed the damages undep
the Families Compensation A(*E at $}125.00, and then applying
Davies v. Powell (1942) 1 A.E.R: (_3;)7, dpdueted therefrom the
$1000.00 awarded under the Administration Aect, leaving a bal-
ance of $125.00 for which judgment was to be entered under this

head.

On the evidence I am unable to say that in awarding $1125.00
the learned trial judge was obviously in error or had overlooked
some relevant element in his assessment of the damages.—Stroud

v. DesBrisay (1930) 42 B.C.R. 507.
I would therefore dismiss both the appeal and cross-appeal.

“GORDON McG. SLOAN"

J.A.
VANCOUVER, B.C.
10th November, 1942.
__oand She
same coming on thi iay for judgment.
RT PID ORDER AND ADJUDGE that the said
f the Court of Apreal for Brisas Columbia should
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REASONS FOR JUDGMENT OF O’HALLORAN, JA.
COURT OF APPEAL
PONYICKY JUDGMENT OF
v > THE HONOURABLE
SAWAYAMA MR. JUSTICE O’HALLORAN

The twenty-seven-year-old wife and fifteen-month-old daugh-
ter of the appellent were killed when run down by a motor car
belonging to one of the respondents, and negligently driven by
the other. Damages were awarded in the Court below in the
sum of $1125.00 ($1000.00 under the “Administration Aet’ and
$125.00 under the ‘‘Families Compensation Act’’) in respect to
his wife, and $750.00 (under the ‘‘Administration Act’’ only)
in respect to his infant daughter. This appeal relates to the
wife only, and is confined to the quantum of damages. It raises
questions of general importance.

The respondents cross-appealed on the ground that damages
allowed under the ‘‘Families Compensation Aect’ should take
into consideration any award made under the ‘‘Administration
Act’; in short that the two awards should not be added together
in this case. That also involves a principle of general 11111)pl‘f-
ance. The appellant is forty-two years of age, is a Illillwplght
and carpenter by trade, and appears to be in moderate circul
stances. He owns a furnished six-room home, and at the tme
of his wife’s death they were planning an annex to cost between
$](_)00.00 and $1500.00, in order to open a lunch counter and ii
hair-dressing establishment. His wife was young, active al}l(‘
healthy. They had been married only two years and two monti
and had the one child. The evidence portrays them as resporr
sible citizens, happily married, well settled in life and to whom
the future held out favourable prospects.

9

71 OYRr p g 8 ey i J»\(‘1’

In view of the 1942 amendment to our "I\(hllllllﬁﬁ(l“oill]
no ground was advanced upon which to increase the St

$10(_)0.()() awarded under that Act. But in my view flwf:'l“lvlmldv 5
; 1on 4

$19: | e ¢

‘f,?,)_(){) to the hushand under the ¢ Families Compensa to the
8 Wholly insufficient, and has no intelligible relation © ..
realit . 0 e

: W 2 o & ‘ A . i TS 1
€S of a normal married life. In particular it bears ence
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di “l“h‘lif“‘l to the favourable marital conditions t]””“]m. the
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“Fay '(l' i 7}]1( case under review. While damages ,l‘,l,\.“n:lhh
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expectation of pecuniary benefit ujhivh the ‘death has terminated,
that does not mean that only special damages are recoverable, or
that the damages al'e‘('alcula’ted. on t}le basis frhat marriage must
be regarded as a business 1rela’rlonshlp :_11.1(1 vide Taff Vale Rail-
way v. Jenkins (1913) A.C. 1—Lord Atkinson at p. 7.

In addition to her management of the household, a wife does
numberless things which add to the husband’s comfort, conveni-
ence, health and actual saving of money, as well as‘helping him
in improving his husiness prospects. Those varied services,
while essentially of pecuniary value, seldom admit of complete
reduction to precise figures. In Grand Trunk Railway Com-
pany of Canada v. Jennings (1888) 13 A.C. 800 Lord Watson
said in this respect pp. 803-4 that often,

“The extent of loss depends upon data which cannot be
ascertained with certainty, and must necessarily be matter
of estimate, and it may be, partly of conjecture.”

Evidence of loss of pecuninary benefit does not appear here
with such meticulous particularity that the assessment of dam-
ages is resolved into a matter of almost automatic computation.
But the evidence does show her general capacity and relation to
her family. It shows her a loyal, competent, active wife who
performed her household and conjugal duties efficiently and
satisfactorily. That such services are of pecuniary value cannot
be doubted. Their value is a matter of estimate, even though
some of it, as Lord Watson said, may be a matter of conjecture
Her death obviously imposed a monetary loss upon the 1;11$l3;111(1
In respect to those services rendered gratuitously by the wife at
the ‘flme death interrupted the certain prospect of their being
continued freely reasonably in the future; and vide Serutton
in Berry v. Humm & Co. (1915) 1 K.B. 627 at 633.

L. . QA

"S‘[' Lawrence & Ottawa Railway Company v. Lett (15810) 1]1-
S-(:I{.~R32 related to a statute deseribed as a (wn)}'(ﬂ’ljnlwlf ﬂnull
bell’s Act. A 63 year old husband (and therefore with Jr-
actuarial life expectation of some twelve years) “.‘.1_\.-511)]-11:“.
1-“)”0{-1 -$150()'00 damages arising from the death of his 99 Y
old wife. The point taken and {:) which the Court id not
?\:;S Th.ut the loss of a wife, no matter how industrious, carell
:llm‘[:(llli‘;:: :l[l';"-iilll'l\']glit'-;l\'m\:;" lw("n i.n lm)l.(in;_;: “{.“;ll.nfh{\(l;[’
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) whom the majority of the Court agreeq. i

71111 itchie, witl
William Rite hie, W : ) |
: term pecuniary 18 not used in the it ia

ointed out that th.o pe | in
}md that damages for the Imjury should not be limited only to |
an immediate loss of money Or property. |

3

He explained the principle of the English decisions to be, that
if there is a reasonable expectation of pecuniary advantage, the
destruction by death of such expectation by the negligence of a
third party, will sustain the action. The judgment proceeded

at p. 433:

“T am free to admit that the injury must not be senti-
mental or the damages mere solatium, but must be capable
of pecuniary estimate; but I cannot think it must neces-
sarily be a loss of so many dollars and cents capable of cal-
culation. The injury must be substantial . . . It may be
impossible to reduce an injury to an exact pecuniary
amount.”’

10

St vl

And further at p. 434:

20 “There are abundant cases in our law where there is the
same difficulty in reducing the injury to a pecuniary stand-
ard; . . . slander . . . libel, breach of promise of marriage,
and many others where substantial injury is complained of,
but the amound of damage is left to the discretion and judg-
ment of the jury.”

The ‘l‘t:m'ned Chief Justice continued at p. 434:

'here are no judicial tables by which the amoun
damages can be ascertained, nor any judicial scales on .Whlt‘;
they can be weighed, yet pecuniary damages are, withou

30 difficulty awarded, assessed by the good sense and sound

B . . . ) . §s th:l,
Judgment of the jury, upon and by reference to, all the fa i
and who aré, <

t of sq(’h

zImd circumstances of each particular case, : ¢ the
ord Campbell expresses it, to take a reasonable v1eW ©
case and give a fair compensation.”’

t)ﬁl)l"'t

Applying what has been said, T am of the view with TS

t]lt.. : g TEY . N & 4 ¢
pmlli ‘lt'.l award of $7500.00 damages under the [“;m”r th sub
Sd s 77 c : AL e !

.l\ta?lmill nature of the injury suffered. The ful’i,\"“w-‘v.“. vide
tushand has an actuarial expectation of life of 26.14 yea s o d

1 R\
40 schedule “B? of : v 9270, RS2
e “B" of the ‘“‘Succession Duty Act’’—U. 210,

t‘

1()';(i . ‘l I‘) :h

W o ) ) - 15 ey 3 t10N€!

[n the Lett case. supra, $1500.00 was apportiol
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when the purchasing power of a dollar iy
s certainly several times as great as it ig
foday in Vancouver. The W.ifo there was 03 compared to 27
here. The husband’s actuarial expectation of life there was
twelve vears compared to twenty-six here. The deceased’s wife’s
av.'rum'i'nl expectation of life th(.*rv. was eighteen years compared
to thirty-six years here. In Price v. Glynea and Castle Coal and
Brick Co. (1916) 85 L.J.K.B. 1278, Bankes L.J. said at p. 1282
that in a claim under Lord Campbell’s Act the expectation of
life of the claimant as well as that of the deceased must be taken

into consideration.

husband 1n 1889,
Fastern (‘anada wa

If for that period of twenty-six years his much younger wife
would have contributed services to him and to his household to
the extent of $25.00 per month, or $300.00 per year, we would
have here the figure of $7800.00. And that would not include
special services, such as, for example, nursing in illness. As
conditions of living have existed on this Coast for many years,
such an estimate for cooking, washing, sewing, nursing, clean-
ing and generally looking after a household and a husband,
month in and year out, cannot be considered out of the way, in
the condition of homelife the evidence discloses. It contemplates
not an eight-hour day, but virtually a twenty-four-hour day. It
includes care and thought in the carrying out of duties, which
the husband could not expect or receive from a month-to-month
employee.

It includes an eye to the prevention of waste and the saving
of money in the repair and maintenance of clothes, furnitur®
house and household effects. While many of those services may
be described as routine. vet thev would not be of a perfnnetqr}'
or casual nature. The management of the home virtually fe
on her shoulders. All that nip(-mn'so terminated with her death
and represents a real monetary loss to the husband. Such 2
computation is not referred to as a conclusive method of calcu-
lating the loss of pecuniary benefit. It is an lustration how
that loss may be estimated in everyday terms, if OIIH)IFIS1S]}?
H““ghl1”]m]ﬂ“"“llﬂ“”‘5“nﬂ‘prmﬁgvlﬁvﬂuul(ﬁcuﬂvnhﬁnurti
reasonable expectation of loss of pecuniary benefit to the hus
band. :
ed to HW”Tﬂqq
1(uliﬂ‘““gvm
y der1ve!

l1 1S 7 \(* N < ;
thp.:?!(‘Pg'“‘vd*‘ﬁ course, that hgurvstudvuhﬁ

B ' Sin : .
it under modern conditions the great assistances to b
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from such figures is an element which cannot be i
claims under the ‘‘Families Compensation Act.” :
observed also that the willingness, intelligence élnd enthus;i
with which a happily married woman may perform her nu Piass
duties is nceessarily an element which enters into the vzllllllerouS
her services. For certainly the services of a wife are pevuni{ler'(l)f-
more valuable than those of a month-to-month emplovéo (Tl})
frugality, industry, usefulness, attention and tender .solieitu(ig
of a wife surely make her services greater than those of an
ordinary servant, and therefore worth more. (

gnored in
It is to be

During the wife’s lifetime they received $26.00 per month
from roomers. After her death the husband discontinued that,
and instead rented the four downstairs rooms furnished for
$25.00 per month. It seemed to be argued before us therefore
that any loss the husband incurred by the death of his wife was
offset by the rental of $25.00 per month. That submission is
obviously untenable. It excludes entirely the real basis of the
husband’s claim, viz., loss of services his wife rendered him as
q wife in the conduet and management of his home. The com-
forts and conveniences a married man has in his own home are
something more than is available to him living as a bachelor n
a single room. As was said by Cockburn, L.C.J. 1n Ii’g-m o
Great Northern Railway (1862) 31 L.J.Q.B. 249 at 252, the

ater comforts and conveniences of life dvpelld

enjoyment of gre : i 0
JO) 5 eir loss 1s oné

on pecuniary means to procure them, and hence th
which is capable of being estimated in money.

ation that the husband 18 now
« themself, he 18 de-
This extends also
es and dozens 0
The $20.W
1 not have
ElSt’(

It further omits from consider
either buying his meals, or if he prepare
prived of his wife’s services In ﬂ.m_‘( 1'03})0(“(.
to his laundry, cleaning and repairing his (‘:l(.)ﬂl,‘f,
things for which a husband dv.])on(.l.s on 11.1.\ .\;lh{(‘-(“(
rental now received has only jrln.\"vi'i.w-f, that l'mlltl he inere
it or could not get it, the basis of his ('1‘.211.”‘1 ]::‘]. death, I8
by the $26.00 received from roomers lwi‘o.lt E  Hived A house-
offect the same as if he had 1{(:[)1’ roomers (-m(ws'v ¢ S hieed & 1.1.,
keeper at $25.00 per month for ﬂlil)f _1’“}(1‘:‘(1;( respect alone aris-
proper perspective his pecuniary h)H}h 1]1}1(‘ 11‘10 £95.00 a ”lmlt}:m-‘“
ing from the wife’s death would then ad
would pay the housekeeper

- wife D
to do the uwrﬁ hr$gghn
3T 0Ol P=YV- .
doing to maintain the monthly roomel
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. > - 4 . , 4 - » - '} . -
£ the claim, viz., loss of his wife’s services. Chief Jys-

ound 0 : \
»%ilc(:ISir William Ritchie observed in the Left case supra at

p. 435:

«T must confess myself at a loss to understand how it can
be said that the care and management of a household by an
‘ndustrious, careful, frugal and intelligent woman . . | is
not a substantial benefit to the husband . . . .; or how it
can be said that the loss of such a wife . . . is not a sub-
stantial injury but merely sentimental, is, to my mind, in-

comprehensible.’’

On the facts of this case there is an actual and substantial
loss, independent of any sentimental feeling, grief, or loss of
society, and clearly independent also of any benefit accruing
from the $25.00 monthly rental after death, which when viewed
in its true perspective, can have no greater effect at best, than
to balance the loss of revenue from roomers received before her
death. In any event, to my mind it would make a mockery of

20 the ‘“Families Compensation Act’’ to hold, that if a man should
be able to rent his furnished home monthly for more than the
estimated monthly value of his deceased wife’s services, that he
should be held for that reason alone, to have suffered no sub-
stantial loss from his wife’s death. It would of course be con-
tl‘ﬂl‘}_’ to the inherent nature of damages as such, to require the
surviving husband to adopt a lower scale of living, in order t0
reduce the amount of damages payable by a third party whose
negligence has brought about the interruption in his accustomec
and appropriate mode of life.

This brings us to the cross-appeal. I think Counsel for the
respondent was right in principle in his cross-appeal, although
I must reject the result based on the figures in the Court below.
For reasons stated earlier T must regard them as wholly erl
ous estimates of the damage suffered by the hushand, b
true relation to the factual conditions under review.
that the claims under the two statutes are distinct and
pT(.‘ndonf, although they arise out of the same act of
[:.ll(](‘l‘ the ‘‘Administration Aect’’ the benefit goes to tl
. ‘}”i ”‘;.0 (1f‘('(-:1sml. Under the ‘‘Families Compensation

enefit goes to the dependents of the deceased.
happens the hushand is the sole dependent of the deceast
also the sole beneficiary of the estate of the deceased.

one-
earing 1o
Tt is trué
inde-
negligence:
e estate
\ct'’ the
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peal should stand

on this day for Jjudgment.

s \ ™ ™ " . v ™ _—
[y M o .\ f'.. A \-I Ua

e
l'nl e ! Ak & i

. & . & ( A ¥ an l ™ - ™4 1 ."
judgment of the Court of Appea or British (

A A ] e " e AN S S = i Lathss
i s e ) OB S . il Ao A o N il i, Pl B M ot i A i i e
F h v el - FE ek e

over for judgment and the

that the said

RS R A

,lusbia should

| -



48

REASONS FOR JUDGMENT op
O’HALLORAN, J A

In Rose v. Ford (1937) A.C. 826 it was stated there might he
some overlapping in the damages awarded under the two stat-
utes. In Feay v. Barnwell (1938) ,1 All E.R. 31,. Singleton J.
held an award under Lord Campbell’s Act (the equivalent of our
«Families Compensation Act™) should be reduced pro tanto by
the amount of the damages awarded under ““The Law Reform
Act 1934 (the equivalent of our *‘Administration Aect’’), even
though the “prights” given under the lf‘lﬁ(‘l' statute were ex-
pressed to be ““in addition to and mnot in derogation of” any
rights conferred on dependants of a deceased person by the
former statute. That view was approved by the House of Lords
in Davies v. Powell Duffryn (1942) 111 L.J.K.B. 418,

It was there explained that in calculating the damage “pro-
portioned to the injury’’ under Lord Campbell’s Aect, gains as
well as losses should be taken into account, so as to ascertain on
balance the compensation to be awarded under that statute. It
was the view that the language of the ‘“‘Law Reform Aect” 1934
was not specific enough to make any change in that method of
assessment. Accordingly it was decided that any benefit re-
ceived indirectly under the Law Reform Act 1934 by a depend-
ant under Lord Campbell’s Aect, should be taken into account in
estimating the damages to be awarded that dependant under the
latter statute.

Our ‘“‘Administration Act’’ (section 71 (6) thereof) provides
““that nothing in this section shall prejudice or affect any right
of action . . . under the provisions of the ¢ ‘Families Compen-
sation Act’.”’ TIn 1942 section 71 (2) was amended by addlf}g
the words ‘“‘provided that nothing herein contained shall be 1N
derogation of any rights conferred by the ‘Families Compensa-
tion Aet’.” That language cannot be read as any W}d(’l’ 10
meaning than ‘‘shall be in addition to and not in derogation 0
which appears in the English Act. It seems to me the applicable
reasoning in Davies v. Powell Duffryn cannot be escaped. =
must be concluded, that if the Legislature had inh'm.“‘d t_l‘lu
damages which may be awarded under the ¢¢ A dministration j-\(fihe
T]l()lll(l. not be taken into account in assessing damages unde! -
‘F‘}““h"‘“‘ Compensation Act,”” it would have gaid so 1n 1
equivocal terms.

ard to the
tion 4 ct
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Lo recapitulate ; $7500.00 is found to be a proper aw
husband dependant under the “Families Compensatio
subject to any gains from the wife’s death which may

that the said appeal shoulia stana over i

same coming on this day for judgment.
THIS ¢ RDER AND ADJUDGE that the said
aclumbia

he O %t of Appreal for *i1t4ish C
judgment of the LOW \ppe or Brit

BN bt i

AL i e

e=tnsbriod s diiginas el e

o S B B L S Y Rl D R 0 00 e i b2 4

RS, T

oS bt ol Sl s RS St Rl N S e s,

for judgment and the

.



10

49

REASONS FOR JUDGMENT Of
O’HALLORAN, J A,

anto. The wife’s estate was awarded $1000.00

¢ inistrati \ct”” and the husband dependant ;

.» the ‘““Administration Act” and md dependant is

;lﬁf%le ifeneﬁciary of her estate. The award of $7500.00 should

’r']w.r.‘eforo be reduced pro tanto to $6500.00. In the result the

qwards stand (a) $1000.00 under the ““ Administration Act” plus
(]))(' $6500.00 under the ‘‘Families Compensation Act.”

that amount pro t

T would allow the appeal with costs and in the circumstances
would dismiss the cross-appeal but without costs.

‘“C. H. O’HALLORAN"”
J.A.

VANCOUVER, B. C.
10th November, 1942.
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REASONS FOR JUDGMENT OF FISHER, J.A,
COURT OF APPEAL

PONYICKY
Plaintiff
(Appellant) JUDGMENT OF
V. THE HONOURABLE
SAWAYAMA MR. JUSTICE FISHER
Defendants
(Respondents)

10 T would dismiss both the appeal and the cross-appeal for the

reasons given by my Brother Sloan.

“A. I. FISHER”
J.A.

VANCOUVER, B. C.

10th November, 1942,
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JUDGMENT

COURT OF APPEAL
64,42

BETWEEN:

PAUL PONYICKY, Administrator of the Estate of Anna
Ponyicky, Deceased,

Plaintiff (APPELLANT)
AND:

TAKASHI T. SAWAYAMA and GONZO SAWAYAMA
Defendants (RESPONDENTS)

10
CORAM:

THE HONOURABLE THE CHIEF JUSTICE OF
BRITISH COLUMBIA

THE HONOURABLE MR. JUSTICE McQUARRIE

THE HONOURABLE MR. JUSTICE SLOAN

THE HONOURABLE MR. JUSTICE O'HALLORAN

THE HONOURABLE MR. JUSTICE FISHER

Vancouver, B. C., the 10th day of November, 1942.

The appeal from the judgment of the Honourable Mr. Justice

20 Sydney Smith, pronounced on the 4th day of June, A.D. 1942,

coming on for hearing on the 29th day of September, A.D. 1942,

UPON HEARING Mr. H. R. Bray and Mr. A. H. Fleishman

of Counsel for the Appellant, and Mr. C. L. McAlpine, K.C,, of

Counsel for the Respondent, and UPON READING the Appeal
Book, and Judgment being reserved until this day:

THIS COURT DOTH ORDER AND ADJUDGE that Tll{
sald appeal be and the same is hereby dismissed with costs to be
Hill(l h,\f' the Appellant to the Respondent forthwith after taxation

1e1'eor.

30 THIS COURT DOTH FURTHER ORDER AND \l)
JUDGE that the cross appeal be and the same 18 hereby dlh;
missed with costs to be paid by the Respondent to the Appellan
torthwith after taxation thereof.

THIS COURT DOTH FURTHER ORDER AND Al
'”i“.“]‘] that the said judegment in favour of the Plaintif lu
’\d”“l””'“fhnl(d'ihv Lshﬂ('tﬂ';\nnu lﬁnmﬁrky,(huwuﬂW'
ynruwllm-ﬁhjki“g out the ficures “$1125.00’" an
therefor the figures “$ll(i.3.()(?”.
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AND THIS COURT DOTH FURTHER ORDER AND AD.
JUDGE that there shall be a set-off of _The costs awarded to the
Appellant and to the Respondent, and in the event of the costy
awarded to the Respondent exceeding the costs awarded to the
said Appellant the difference shall be set aff against the amount

of the said judgment.

BY THE COURT

“CLEEVE G. WHITE”
(SEAL) Registrar.

B.C.L.S. $1.10.

Court of Appeal
British Columbia.
Settled as Amended

Cleeve G. White i © 5579 B
Registrar C.J.B.C.
that the said vppeal should stand over Ior judgment and -
same coming on this lay for judgment.
vHIS COURT DID ORDER AND ADJUDGE that tTae said
he Court of Appeal for Britisd Columbia
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ORDER GRANTING LEAVE TO APPEAL TO
SUPREME COURT OF CANADA
COURT OF APPEAL

BETWEEN:
PAUL PONYICKY, Administrator of the Estate of Anna
Ponyicky, Deceased,

Plaintiff (APPELLANT)

AND:
TAKASHI T. SAWAYAMA and GONZO SAWAYAMA
o Defendants (RESPONDENTS)
CORAM:

THE HONOURABLE THE CHIEF JUSTICE OF
BRITISH COLUMBIA
THE HONOURABLE MR. JUSTICE McQUARRIE
THE HONOURABLE MR. JUSTICE SLOAN
THE HONOURABLE MR. JUSTICE O’'HALLORAN
THE HONOURABLE MR. JUSTICE FISHER
Vancouver, B.C., the 30th day of November, A.D. 1942.

UPON READING the notice of motion of the Plaintiff

20 (Appellant) dated the 24th day of November, 1942, and the

affidavit of Arthur H. Fleishman, sworn the 24th day of

November, 1942, and papers filed; AND UPON HEARING Mr.

H. R. Bray of Counsel for the above-named Plaintiff (Appel-

lant) and Senator J. W. deB. Farris, K.C., of Counsel for the
above-named Defendants (Respondents) :

THIS COURT DOTH ORDER that the Plaintiff (Appel-
]illlt) be and he is hereby granted special leave to appeal to the
Supreme Court of Canada from the Judgment of this Honour-
able Court pronounced herein on the 10th day of November,

30 1942, and entered on the 26th day of November, 1942.

AND THIS COURT DOTH FURTHER ORDER that the

costs of this application be costs in the appeal.

BY THE COURT
g “J. F. MATHER"
(SEAL) Registrar.
Minutes filed. :
.M
R “ALF.”
R T AN
40 KEntered Vol. 6. T 49 1
Date 29_]2(_42 ), Hol. 437.
By G.K.B.
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COURT OF APPEAL
No. P 214/42

BETWEEN:

PAUL PONYICKY, Administrator of the Estate of Anna

Ponyicky, Deceased, |
Plaintiff (APPELLANT)

AND:

TAKASHI T. SAWAYAMA and GONZO SAWAYAMA
Defendants (RESPONDENTS)
REGISTRAR’S CERTIFICATE

THIS IS TO CERTIFY that the above-named Plaintiff
(Appellant) has caused to be paid into Court to the credit of
this cause the sum of Five Hundred Dollars ($500.00) by way
of security to the above-named Defendants (Respondents) that
the said Plaintiff (Appellant) will effectually prosecute its
appeal to the Supreme Court of Canada from the Judgment of
the Court of Appeal for British Columbia herein dated the 10th
day of November, A.D. 1942, and will pay such costs and dam-
%ﬂ(‘ﬂ :.11H may be awarded against it by the Supreme Court of

anada.

w;l}?)A’l‘El) at Victoria, B. C., this 29th day of December, A.D.

“J. S. GILL"

Registrar.
‘ /
(SEAL)
Victoria
Dee. 29, 1942
I{.lesf].v
' : ' 1 the
that the said appeal should stand over Ior judgment and ¥
gsame coming on this day for judgment.
'HIS | RT DID ORDER AND ADJUDGE that the said
) 'Jl't- “Pf Aipneal for 51‘?;‘5"-"__ 'LHL?‘i"J .“:‘h(ﬁl'-.
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ORDER APPROVING SECURITY
COURT OF APPEAL

No. P. 214/42
BETWEEN :

PAUL PONYICKY, Administrator of the Estate of Anna
Ponyicky, deceased,

Plaintiff (APPELLANT)
AND:

TAKASHI T. SAWAYAMA and GONZO SAWAYAMA,
Defendants (RESPONDENTS)

BEFORE THE HONOURABLE

Tuesday, the 5th day of
THE CHIEF JUSTICE

January, A.D. 1943.
IN CHAMBERS

UPON the application of the above-named Plaintiff (Appel-
lant), and UPON READING the Deputy Registrar’s Certificate
herein dated the 29th day of December, A.D. 1942, and UPON
HEARING Mr. Arthur H. Fleishman of Counsel on behalf of the
Plaintiff (Appellant) :

IT IS ORDERED that the sum of $500.00 paid into Court to
the credit of this cause, as appears by the Deputy Registrar s
Certificate as security to the above-named Defendants (Respond-
ents) that the said Plaintiff (Appellant) will effectually prose-
cute the appeal to the Supreme Court of Canada from the
Judgment of the Court of Appeal for British Columbia, pro:
nounced herein on the 10th day of November, A.D. 1942.2“&1
will pay such costs and damages as may be awarded against 1
by the Supreme Court of Canada, be and the same is hereby
allowed as good and sufficient security ;

l\NI) A i IS Flﬂ{fpll]ﬂl{ ORDERED that the s, of this
application be costs in the said appeal.
“P. A. McDONALD™
C.J.B.C.
“D.AM.”
C.J.B.C.
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AGREEMENT AS TO CASE

IN THE SUPREME COURT OF CANADA
ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

BETWEEN :

PAUL PONYICKY, Administrator of the Estate of Anna

Ponyicky, deceased, o
(Plaintiff) Appellant

AND:

10 TAKASHI T. SAWAYAMA and GONZO SAWAYAMA
(Defendants) Respondents

AGREEMENT AS TO CASE

WE HEREBY AGREE that the following shall constitute
the printed case upon Appeal from the Judgment of the Court
of Appeal for British Columbia to the Supreme Court of
(Canada:

1. Contents of Appeal Book on appeal to the Court of Appeal
for British Columbia.

Lo

Reasons for Judgment of the Court of Appeal for British
20 Columbia.

3. Judgment of the Court of Appeal for British Columbia.

0}'(15‘1' granting special leave to appeal to the Supreme Court
of Canada.

9. Certificate of Registrar as to the deposit of security.

6. O_l'del' of the Honourable the Chief Justice of British Colum-
bia approving security.

7. Notice of Hearing of Appeal.
Agreement as to Case.

( 1 " y i 0. - i e
9. Registrar’s Certificate as to case.
: 3 s T« ] v . ; - » d - . : .
30 Dated at V ancouver, B. C., this 6th day of January, A.D. 1943

“A H. FLEISHMAN"
Solicitor for ;\|)]wll;mt.

“(‘. T.J. _L\I(‘;\]JI)IN E”

Solicitor for li’vspmuivnf-

v . t vl and the
S a2l ahimeatd SiE swwer for u‘bment a
Hut t‘\t‘ :]“li\j li.‘\g_. LA -.'h‘.)al\.l Jf'lnu ove - J
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SOLICITOR’S CERTIFICATE

IN THE SUPREME COURT OF CANADA
ON APPEAL FROM THE COURT OF APPPEAL FOR
BRITISH COLUMBIA

BETWEEN :
PAUL PONYICKY, Administrator of the Estate of Anna

Ponyicky, deceased
(Plaintiff) Appellant
AND:

TAKASHI T. SAWAYAMA and GONZO SAWAYAMA
(Defendants) Respondents

SOLICITOR’S CERTIFICATE

I, Arthur H. Fleishman, of the City of Vancouver, in the
Province of British Columbia, HEREBY CERTIFY that I
have personally compared the within print of the case on appeal
to the Supreme Court of Canada with the originals, and that
the same is a true and correct reproduction of such originals.

]Q%ATED at Vancouver, B.C., this Tth day of January, A.D.

“A. H. FLEISHMAN"
Solicitor for the Appellant.

- : - d B
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REGISTRAR'S CERTIFICATE
IN THE SUPREME COURT OF CANADA

BETWEEN :
PAUL PONYICKY, Administrator of the Estate of Anna

Ponyicky, deceased

(Plaintiff) Appellant
J\ND .

TAKASHI T. SAWAYAMA and GONZO SAWAYAMA
(Defendants) Respondents

REGISTRAR’S CERTIFICATE

I, Cleeve White, the undersigned Registrar at Viectoria,
British Columbia, for the C'ourt of Appeal for British Columbia,
DO HEREBY CERTIFY that the aforegoing printed docu-
ment from pages one to fifty-nine inclusive is the case stated
by the parties pursuant to Section 73 of the Supreme Court Act
and the Rules of the Supreme Court of Canada in an appeal to
the Supreme Court of Canada in a certain case pending in the
Court of Appeal from British Columbia, between::

Paul Ponyicky, Administrator of the Estate of
Anna Ponyicky, deceased
Appellant

and

f‘. o . 3 . g
Fakashi T. Sawayama and Gonzo Sawayama
Respondents.

AND I DO FURTHER CERTIFY that the said Paul
Ponyicky, Administrator of the Estates of Amna Ponyicky and
Betty Anna Ponyicky, deceased, has given proper security to
the satistaction of the Chief Justice of British Columbia, as
required by the 75th Section of the Supreme Court Aet by pay-
ment into C'ourt of the smin of Five Hundred Dollars ($500.00)
to the credit,of thie CALTSE.

A copy“of the Order. ot the Honourable the Chief Justice
“”“““”3fh“H“““‘”NU'h”[hundtnlqu“'SX(ﬁ'ﬂu‘annvxwlvaﬂﬂ
IN WITNESS WHEREOF [ have hereunto subscribed my
name ;‘m(l affixed:the Seal of the said Court of Appeal this 8th
day of January, A D. 1943
“CLEEVE,WHITE

(SI‘\]) ,/ ™~ \'e' by ’(m-i.\'tl':ll'
- "L *L—--k«‘-""‘r CA_J ﬁ’ G
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NOTICE OF HEARING OF APPEAL

IN THE SUPREME COURT OF CANADA

BETWEEN :

PAUL PONYICKY, Administrator of the Estate of Anna

Ponyicky, deceased L
(Plaintiff) Appellant

AND:

TAKASHI T. SAWAYAMA and GONZO SAWAYAMA
(Defendants) Respondents

TAKE NOTICE that this Appeal will be heard at the next
session of the Court, to be held at the City of Ottawa, on Tues-
day, the 2nd day of February, A.D. 1943.

Dated at Vancouver, B. C., this 9th day of January, A.D. 1943,

“A. H FLEISHMAN?”
Appellant’s Solicitor.

TO: Takashi T. Sawayama
and
Gonzo Sawayama

AND TO: Messrs. Farris, MeAlpine, Stultz,
Bull & Farris,
their Solicitors.

‘ judg and the
| al should | over for judgment
d appeal should stand ¢
that the said appe
same coming on this dAy for judgment.
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that the said appeal should stand over Ior judgment and the
same coming on this day for judgment.

T'HIS COURT DID ORDER AND ADJUDGE that the said

judgment of the Court of Appeal for British Columbia should




In the Supreme Court of Canada

BETWEEN :

PAUL PONYICKI, Administrator of the Estate of Anna
Ponyicki, deceased,

T T L T e Y e B T L e T Ty T T =™ SRR 3
- - 7 g e g p—

(Plaintiff) APPELLANT
AND:
TAKASHI T. SAWAYAMA and GONZO SAWAYAMA,
(Defendants) RESPONDENTS

Appellant’s Factum

A. H. Fleishman, Esq.,
Solicitor for Appellant,
Messrs. McCracken, Fleming & Shroeder

Ottawa Agents.

Messrs. Farris, McAlpine, Stultz, Bull & Farris
Solicitors for Respondents.

Messrs. Newcombe & Co.
Ottawa Agents.

that the said appeal should stand over for judgment and the
same coming on this day for judgment.
YHIS COURT DID ORDER AND ADJUDGE that the gaid

juugment of the Court of Appeal for British Columbia should
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same coming on this day for judgment.

'HIS COURT DID ORDER AND ADJUDGE that the gsaid

judgment of the Court of Appeal for British Columbia should




Iu the Supreme Court of British Columbia

BETWEEN :
PAUL PONYICKI, Administrator of the Estate of Anna

Ponvicki, deceased,

(Plaintiff) APPELLANT
AND:
TAKASHI T. SAWAYAMA and GONZO SAWAYAMA.
(Defendants) RESPONDENTS

APPELLANT’S FACTUM
AT T
STATEMENT OF THE FACTS.

This is an appeal from the Judgment of the Court of Appeal
of British Columbia pronounced by a majority of that Court
consisting of the Chief Justice of British Columbia and Messrs.
Justices McQuarrie. Sloan, O’Halloran (dissenting) and Fisher
on 10 November, 1942 sustaining the Judgment of Mry. Justice
Suhnj'Snﬁlhtﬁ’ﬂu'Supnwno(Hnnﬁ of British Columbia (Case
Pp. 52-33) delivered 4 June, 1942 after trial before him without
n,unj'af\ﬁnuﬂnvvu'ﬂ.(ﬂ

'SIM.M-] leave to ‘:1])1)(31] to this Court was granted by the
( caU};% of Appeal of British Columbia to the Appellant (Case
p. 53).

m . 3
br l]li} ;]Ttti){l flt the trial was a consolidation of two actions
ought against the Respondent hy the Appellant as Adexinic
trator of the Estate of Anng Ponyicky, deceased, and as Admin.
Istrator of the Estate of Betty Annd'Pnth4n::hww$QiL

) |

lnﬂhthvdmwmmwlwvn=kﬂhﬂ
ent whﬂv<qnwuﬁng
actions wer

when run down by the Respond-
i et 4 motor vehicle in Vancouver and their
the Province t‘}i.. ;) (.?”-mlgl‘lm‘m‘“,“”(l the “4'\€lllll‘lll'.\:fl°;lfi()ll Act?’ of
ritish ( olumbia and the “Pamilies’ (‘Ulll])l'lll“-il-
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ritish Columbia. Negligence was

“TH:\M"nftm-lﬁwvhnv(ﬂ'l
admitted ; x Pwits v 2
¢ At the trial (Cage P. 31) and only damages fell to be
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It is from the quantum of damages allowed that appeal was
taken to the Court of Appeal and is the only subject matter of
this appeal.

The pertinent Statutes of British Columbia insofar as this
appeal is concerned, are as follows :—

1. ‘*Administration Act?’ Revised Statutes of British Colum-
bia, Chapter 5:

71. (2) The executor or administrator of any deceased per-
son may bring and maintain an action for all torts or
injuries to the person or property of the deceased in the
same manner and with the same rights and remedies as
the deceased would, if living, be entitled to, except that
recovery in the action shall not extend to damages in
respect of physical disfigurement or pain or suffering
caused to the deceased or to damages in respect of expect-
ancy of earnings subsequent to the death of the deceased
which might have been sustained if the deceased had not
died; and the damages recovered in the action shall form
part of the personal estate of the deceased.

(6) This section shall be subject to the provisions of sec-
tion 12 of the ‘“Workmen’s Compensation Act,”” and
nothing in this section shall prejudice or affect any right
of action under the provisions of section 81 of that Act or
the provisions of the ¢ Families’ Compensation Aect.”’

-

2. “Families’ Compensation Aect”’ Revised Statutes of

British Columbia Chapter 93:

-
'

2. In this Aect, unless the context otherwise requires:—

““Child”’ shall include son and daughter, and grandson and
granddaughter, and stepson and stepdaughter: ‘“‘Parent”’
shall include father and mother. and grandfather and
grandmother, and stepfather and stepmother. (9 & 10
Viet., ¢. 93, 5. 5): R.S. 1924, c. 85, s. 2.

3. Whenever the death of a person shall be caused by wrong-
ful act, neglect, or default, and the act, neglect, or default
18 such as would (if death had not ensued) have entitled
the party injured to maintain an action and recover dam-
ages in respeet thereof, then and in every such case the
person who would have heen liable if death had not ensued
shall be liable to an action for damages, notwithstanding
the death of the person injured, and although the death

, and the
that the said appeal should stand over for judgment and

same coming on this day for judgment.

THIS COURT DID ORDER AND ADJUDGE that the said

p i 4 , i s uld
judgment of the Court of Appeal for British Columbia shou




-
-
.

that the said appeal should stand over for judgme

same comin

judgment of the Court of Appeal

e
n

et o e el

e T
00 -3

3

aused under such circumstances as amount

(9 & 10 Viet,, e. 93, s. 1) ;

b)

shall have been ¢ d
in law to an indictable offence.

R.S. 1924, c. 85, s. 3.

(1) Every such action .~_411:1]] .ho for the benefit of the wife,
hushand, parent and child of the person whose deatl} shall
have been so caused, and shall be brought by and in the
name of the executor or administrator of the person
deceased : and in every such action the Court or jury be-
fore which the action shall be tried may give such dam-
ages as they may think proportioned to the injm.'y result-
ing from such death to the parties respectively for whom
and for whose benefit such action shall be brought; and
the amount so recovered, after deducting the costs not
recovered from the defendant, shall be divided amongst
the before-mentioned parties in such shares as the Court
or jury by their judgment or verdict shall find and direet,
or as may be determined by the Court upon motion for
judgment or further consideration.

Not more than one action shall lie for and in respect of
the same subject-matter of complaint ; and every such action
shall be commenced within twelve calendar months after
the death of such deceased person. (9 & 10 Viet., e¢. 93,
s. 3); R.S. 1924, ¢. 85, s. 5.

““Succession Duty Act.”” Revised Statutes of British Columbia,
money only.

SCHEDULE B

' Bxpectation Ase; Xpecttion: "l - Spewn Ree. epemoa

L S o T RO T S R T i G R [ 7 B 7 W
1 | 5664 | 26 | 3765 kbt ] 19.84 76 6.17
2 55.64 -y e 36.93 | 52 19.17 L 5.856
3 55.09 28 36.18 53 18.50 78 5.48
g 2%.83 29 35.47 54 17.81 79 5.22
: %'3'33 | 30 347 | b5 17.14 80 | 4.93
e | 31 | 3404 | 56 | 1653 gl 4.61
- 551157 32 33.30 57 15.90 | 82 4.36
i 50.83 33 32.59 58 15.26 83 4.04
Sl oo 34 31.86 59 | 14.64 84 | 3.84
§ 1 Aa8e s T 60 | 13.99 86 | 3.8
§ol e | 36 30.41 T 13.42 86 | 3.44
S S B (O 62 12.83 87 |  3.26
- -16.?0 | 88 | 28,97 63 | 1226 88 | 3.06
o :ﬁ.(;g ; 39 ; 2827 | 64 | 11.72 | 89 | 2.94
&t 40 27.57 RIS T T S R 2.68
4-4.2-‘] | 4} 1 26.85 | 66 | 10.65 N 2.46
G e S T T ) T X T e S 2.25
Ty 4.2 e ; 43 " 25.42 EaR ] 9.61 93 | 2.16
T Ty e e I R T 69 | 918 | 94 | 2.09
T -l G B ST S S () T S S S
S4 | | 46 | 23.98 R & e 8.16 F-08 1.06
23 30.84 | 25 | 5?33 : i | S G ) .50
24 | 3915 49 | 92190 | é: 'I c';'?:"t; !l i li e

1934 ¢. 61 Sch. B.
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The Appellant is the A(_lminish'at(.n' m‘; his ];}t(, wife Anna
Ponvicky, killed in the aceident 11('1'('1111)01‘0.1'0 l'(?fel'l'ed- to—Let-
ters of Administration (Case p. 27); and 1s the Administrator
of his late daughter, Betty Anna Ponyll(.-l/:.y, wh_o died as a result
of the same accident—Letters of Administration (Case p. 26).
The accident occurred on 23 January, 1942, Anna Ponyicky
dying within a few hours thereof and the infant Betty Anna
Ponyicky dying on 27 January, 1942 (Case pp. 291, L. 30).

Anna Ponyicky was at the time of her death aged 27 years
and 11 months (Case p. 30, L 12), while Betty Anna Ponyicky
was aged 1 year and 3 months (Case p. 29, L 12).

The husband, the Appellant, for whose benefit the action is
brought under the “Families’ Compensation Act’’ was at the
time of the death of the two deceased, 42 years old (Case p. 15,
I 20).

The Appellant, and the two deceased were living at the time
of the accident as a family unit (Case p. 15 L 22, p. 16 LL 2-7),
the wife doing the housework (Case p. 17 L 19). They owned
their home (Case p. 20 LL 2), taking in roomers, which netted
them $26.00 per month (Case p. 20 LI, 4-9). Since the death of
his wife the Appellant has not had roomers (Case p. 19 L 18).

that the said appeal should stand over for judgment A

same coming on this day for judgment.
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PART 1L
SUMMARY OF ARGUMENT.

1. The trial Judge and the }oarned Justices of. Appeal_erred
:n not awarding to the estate of Betty Anna Ponyick, the infant
who survived her mother four days, any sum under the ‘“‘Fami-
lies’ Compensation Act.”’

9. The trial Judge and the majority of the learned Justices
of Appeal erred in u\\:m-(li_lgg’ only the sum of $125.00 to the
Appellant for loss of his wife’s services.

9

3. The learned trial Judge gave no reasons for his Judgment
and it is difficult to ascertain how he fell into error save in the

result.

4. The learned Chief Justice in Appeal confused ‘‘consort-
ium’’ and ‘‘solatium.’’

5. The learned Justices Sloan and Fisher support the Judg-
ment of the learned trial Judge by supplying language not
employed therein.

6. The learned Justices of Appeal erred in deducting from
the damages which they awarded under the ‘‘ Families’ Compen-
sation Aet,’" and the damages allowed under the ‘‘ Administration
Act.”

that the said appeal should stand

same coming on this day for judgment.
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PART 111

ARGUMENT.

[t is conceded that no ;1\\1}1'(1 111;1}"111* 111;1¢l<"1111{l(‘1° the *¢ I?;1¥,1i:
lies” Compensation Act'l Tor H{‘l.lf_llll(‘llle] 1(*(11111;: ‘?“‘1, grief,
usually referred to in the authorities as sn]utmm._ It is con-
tended. however, that allowance should !1(' 111:1{1(1 in tl’PIIlS of
for the deprivation of all the services, often referred to

money vice:
usually performed by a wife, in a happy and well

as consortium,
constituted family.

The services rendered or which might reasonbly be expected
to be rendered by the deceased wife in the case at Bar have
heen sufficiently detailed in the Reasons for Judgment of Mr.
Justice O’Halloran. (Case p 42 LL 36, p 43 LL 2-33, p 44
I;L 3;—)-4‘], ]) 43 ]J]J 2-40, ]) ~1-() ]J]J 13--1'5, ]) —1-7 -l—J.IJ 2-29)

The learned trial Judge and the majority of the learned
Justices of Appeal took too marrow a view of the damages
sustained by the Appellant in confining them to pecuniary losses
in the most limited sense.

Although damages are awarded in terms of money it is the
general loss to the dependent that is compensated under the
“Families’ Compensation Aect’’ rather than the mere loss of
money only.

St. Lawrence & Ottawa Railway Company v. Lett (1885),
11 S.OR. 422

Ritchie, C.J.—Page 426. ‘I cannot think the injury con-
tgnphﬁvdln'ﬂu'hﬁﬂﬂutun‘nnghttnln‘vnnﬁnwltn a pecu-
niary interest in a sense so limited as to embrace only the
loss of money or property, but that, in the case of a hus-
band in reference to a wife , the loss may involve
nunu'ﬂnngsuﬂﬂdlnuu'hvlmgunhwluS(ﬁalIwcnnﬁnj'dun=
qurf’“WWu'hwnlpvmnHaryisluw used by the legislature”
o Cherefore ‘a fortiori’, the word should not be judicially
mtroduced into our statute with a view to a narrow and
strict construection.”’

and Page 432,

.J ””“k ”“'”“””“‘iﬂﬂﬂuhw]ihnf\ﬂuwv there was a sub-
stantial hWH<H‘nLnn3'thvn-shunhllu-snhshnniullevf"—*

. L gl ‘ e
that the said appeal should stand over for judgment and th
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and Page 433.
T think the term injury in the statute means substantia]

injury as opposed to mere svnthnvnhq I am free to
admit that the injury must not be sentimental or the d.:tm-
ages a mere solatium, l)n-t ]llI.IHf‘ he capable ()f pecuniary
estimate: but I cannot think it mast Qrw"wxsrzrz[q be a loss
of so many dollars and cents capable of caleulation.”

and Page 435.

“T must confess myself at a loss to understand how it ean
be said that the care and management of a household by an
industrious, careful, frugal and intelligent woman—is not
a substantial benefit to the husbhand ; or how it ean be
said that the loss of such a wife iIs not a substantial
injury but merely sentimental, is, to my mind, Inecompre-
hensible.”’

While there is no statutory authority in England against the
award made under the ‘“‘Administration Act’’ being deducted
from the damages allowed under the ‘‘Families’ Compensation
Act” as appears from the Judgment of the House of Lords—
Davies v. Powell Duffryn Associated Collieries Limited (1942)
111 L.J.K.B. 418—the British Columbia ‘‘Administration Act’’
(hwsluﬁ(wnnuhlthu\wnwhxoftho'Engﬁshr#nhﬂv. On the con-
trary, the words of the British Columbia statute are against
applying the English principle. Lord MacMillan and Lord
Wright arrived at their decisions on the English principle on
language contained in the “Law Reform Act’’ (1934) which is
not found in the British Columbia ‘‘ Administration Act’ as it
existed on the date of the accident. It was obviously for this
reason that the learned trial Judge stated that the amount
uwunhwlnndvrthv"”nnnﬁvx'(hnnnwmaﬁnn Act” was without
abatement.

'l‘!lv_ pertinent date insofar as the “Families’ Compensation
APT'IHfWHHTFHH]iH the date of death. The deceased’s daugh-
ter survived her mother four days and the award should have
been to her and to her estate on the trial for the loss of her
mother. This was claimed in paragraph 4 of the Statement of
Claim of the Administrator of the Estate of Anna Ponyicky
(Case p 2 LL 19-26) .

that the salid

same coming onm this day feor judgment.

+HIS COURT DID ORDER AND ADJUDGE that the said
msbia should

judgment of the Court of Appeal for British Colu
[

) dg the
appeal should stand over Ior judgment and

,-?_«,“—mpv-cl
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No appeal was taken to the Court of Appeal of British
Columbia from the award to the Administrator of the two
ostates for loss of expectancy of life and the Judgment of the
trial tribunal on these items is not objected to.

Respectfully submitted.
Counsel for the (Plaintiff) Appellant.
A. H.  FLEISHMAN

that the said appeal should stand over for judgment and the

same coming on this day for judgment.,
¢HIS COURT DID ORDER AND ADJUDGE that the said

judgment of the Court of Appeal for British Columbia should
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that the said appeal should stand over for judgment and Gthe
same comi_ng on this d'ly' for judgment.
THIS COURT DID ORDER AND ADJUDGE that the said

judgment of the Court of Appeal for British Columbia should
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as for the Respondents, whereupon and upon hearing what was

alleged by Counsel aforesaid, this Court was pleased to direct

that the said appeal should stand over for judgment and the

same coming on this day for judgment,

THIS COURT DID ORDER AND ADJUDGE that the said

Judgment of the Court of Appeal for British Columbia should
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This 1s an appeal from the judgment of the Court of Appeal of
British Columbia dismissing an appeal for an increase of damages
awarded to the Appellant l)\ the judgment of the Honourable \I1
Justice Sidney Smith.

The Appellant, as Administrator of the estate of his wife, brought
an action for her death claiming damages under the
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Counsel for the Respondents.
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IN THE SUPREME COURT UF CANADA

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

v e
FRIDAY, the 2nd day of April, A.D.

PRESENT:

HONU URABLE JUSTICE HINFRQ;;’
HONOURABLE JUSTICE DAVIS,
HONOURABLE JUSTICE nERWIm(;/
HONOURABLE JUSTIDE HUDSON, ’//
HONUURABLE JUSTICE TASCHEREAU?

PAUL PUNYICKI, Administrator of the Estate
of Anna Ponyieki, deceased,

(Plaintiff) Appellant,

-and-
TAKASHL T. SAWAYAMA and CONZO SAWAYAMA,

(Defendants) Respondents.

The appeal of the above named Appellant from the
judgment of the Court of Appeal for British Columbia pronounced
in the above cause on the Ten{% day of Novembef/in the year of
Our Lord One Thousand Nine Hundred and Forty—twoj/dismissing
the Appellant's appeal from the Judgment of the Supreme Court
for British Columbia rendered in the said cause by the Henourable

—
Mr. Justice Smith on the Fourth<;qrcu'June in the year of OQur

Lord One Thousand Nine Hundred and Horty—two:,;aving come on
to be heard before this Court on the Secohd and Third days of
February in/}he year o1l Our Lord One Thousand Nine Hundred and
Forty-three, in the presence of Counsel as well for the Appellant
as for the Respondents, whereupon and upon hearing what was
alleged by Counsel aforesaid, this Court was pleased to direct
that the said appeal should stand over for judgment and the
same coming on this day for Judgment,

THIS COURT DID ORDER AND ADJUDGE that the said

Judgment of the Court of Appeal for British Columbia should

¥




be and the same was affirmed and that the said appeal

should be and the same was dismissed with costs to be

paid by the said Appellant to the said Respondents. /7 ;
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Ponyicky v. Sawayama,

Coram: Rinfret, Davis, Kerwin, Hudson eand Taschereau, J7J,

Kerwin J.:

Paul Ponyicky was the husband of Anna and the
father of their child, Betty Anna. These two were run
down by a motor vehicle owned by one of the respondents
and operated by the other, as a result of which the wife
died almost immediately and the daughter four days later.
Ponyicky was appointed administrator of his wife's estate
and he was also appointed administrator of his daughter's
estate. Two actions were brought against the respondents
but an order was made consolidating them and directing
that the issues be tried together at the same time. The
respondents admitted liability so that the only question
remaining to be tried was that of damages. In the first
action, damages were claimed by Ponyicky as administrator of
his wife's estate for loss of expectation of her life, under
the Administration Act, R.S.B.C. 1936, chapter 5, and also
dameges for his benefit personally as husband, and for the
benefit of Betty Anna as daughter (represented by her adminis-
trator), under the provisions of the Families' Compensation
Act, R.S.B.C. 1936, chapter 93, In the second action,
the appellant sued as administrator of the daughter's
estate for damages for loss of expectation of her life.

The trial took place before Mr. Justice Sidney
Smith without the intervention of a jury. It appears that
at the time of the aceident the wife was twenty-seven years

and eleven months old, the daughter was aged one year and
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three months, and the husband forty-two years., The family

lived together in a two story house, owned by the husband,

in a factory seection of the City of Vancouver. The husband
was a carpenter and mill-wright. The wife was strong and
in good health and did all the house work, including looking
after six roomers who paid, in all, twenty-six dollars per
month., After the wife's death another woman looked after
the house for the husband, washed his clothes, ete., for
one month, in return for which he did some Plumbing work.
After that, he rented the lower part of the house, furnished,
for twenty-five dollars per month and he lived upstairs.
No roomers have been kept sinece the wife's death. The above
narrative relates the only evidence on the question of damages,
except that of the husband and of his sister-in-law who
testified that it had been arranged that he would build an
addition to the house to contain a hair-dressing shop on
one side and a lunch counter on the other, the former to be
managed by the sister~in-law and the latter by the wife.

On this evidence the trial judge directed:~

"In these consolidated actions I award damages as
follows:~-
(a) TUnder the 'Administration Act':-

(1) For loss of wife's expectation of life $1,000.00

(2) For loss of child's expe ctation of life 750.00
(b) Under the 'Families' Compensation Act!:=

For loss of wife's services 125.00

The above amounts are without abatement. Judgment

accordingly."

Only one formal judgment was taken out in the consolidated
actions and by it Paul Ponyicky as administrator of his
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daughter's estate was awerded $750, and as administrator of

his wife's estate $1125. In view of the daughter's death,

all of the $1125 would go to Paul Ponyicky, irrespective of
what part thereof would have been allowed under the Families'
Compensation Act. No doubt for that reason it was considered
unnecessary to state in the formel judgment that he was the
sole party entitled to demages under that Act.

As plaintiff in the first action, Paul Ponyicky
in his capacity as administrator of his wife's estate appealed
from the judgment in the consolidated actions on the ground,
according to the notice of appeal, that the demages of $1125
were insufficient. The present respondents cross-appealed
on the ground that nothing should have been awarded for loss
of the wife's services. The Court of Appeal with Mr.
Justice O'Halloran dissenting, dismissed the appeal and
cross-appeal, subject to a variation by whiech the total amount
was increased to $1165 to cover a small item that had been
overlooked. Upon leave granted by the Court of Appeal, the
plaintiff in the first action as administrator of his wife's
estate now appeals ©o this Court.

At bar, counsel for the appellant, quite properly
T think, abandoned the claim advanced in his factum that
because the daughter survived her mother four days some amount
should have been awarded the former's estate under the Families'
Compensation Act. He admitted that damages could not Dbe
awarded the husband becausse of grief and suffering at his wife's
death but argued that the sum awarded by the trial judge bore
no relation to the loss in money suffered by the husband DY a
the deprivation of his wife's services. The sum was either

$125 or #1125, depending upon the construction to pe placed

upon the trial judge's direction. Counsel also con-

tended {phat if the trial judge had really decided to
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allow $1125 under the Families' Compensation Act and had then

deducted the $1000 allowed under the Administration Act,

there was no justification for so doing under the provisions
of the relevant statutes.

It is advisable, therefore, to refer to the
provisions of the two statutes under which the two rights of
action were advanced. The Families' Compensation Act,
R.S.B.C. 1936, chapter 93, is for all relevant purposes
the same as the Imperial Fatal Accldents Acts, giving a
right of action for damages, where wrongful act, negligence
or default causes death, for the benefit of the wife, husband,
parent and child of the deceased. Subsections 2 and 6 of
section 71 of the Administration Act, R.S.B.C. 1936, chapter 5,
deal with the other right of action and read as follows:~-

m(2) The executor or administrator of any deceased
person may bring and maintain an action for all torts
or injuries to the person oOr property of the deceased
in the same manner and with the same rights and remedies
as the deceased would, if living, be entitled to,
except that recovery in the action shall not extend to
damages in respect of physical disfigurement or pain
or suffering caused to the deceased or to damages in
respect of expectancy of earnings subsequent to the
death of the deceased which might have been sustalned
1f the deceased had not died; and the damages recovered
in the action shall form part of the personal estate
of the deceased.

(6) This section shall be subject to the provisions
of section 12 of the 'Workmen's Compensation Act,' and
nothing in this section shall pre judice or affect any
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right of action under the provisions of section 81 of

that Act or the provisions of the '"Families' Compensa-
tion Act,.'"™

In Davies v. Powell Duffryn Assoclated Collieries
Ltd. (1942) A.C. 601, the House of Iords decided that sub-

section 5 of section 1 of The Reform (Miscellaneous Provisions)

Act, 1934, does not alter the measure of damages recoverable
for the benefit of the named persons under the Fatal Accidents
Acts and that damages awarded under The Law Reform Act of 1934
must be taken into account in fixing the amount that would
otherwise be given under the former. The speeches of all

the peers indicate that all that is meant by subsection 5 of
section 1 of The Law Reform Act is that the right of action
under each enactment shall co-exist. The wording of sub-
section 6 of section 71 of the British Columbia Act, "nothing
in this section shall prejudice or affect any right of action"™,
is even more emphatic than the corresponding Imperial statute
and the decision of the House of lords applies. On this
point there appears to be no disagreement among any of the
judges who have so far considered this case.

At the date of the trial judgment, the decision of
the House of lords was probably not known to the trial judge or
to counsel but all were familiar with the earlier decision in
Rose v. Ford (1937) A.C. 826. In view of the speeches of some
of the peers in that case, the expression used by the trial
judge "The above amounts are without abatement™, would be idle
unless it is construed as meaning that he had fixed the damages
of the husband, under the Families' Compensation Act, at
$1125, and deducted from it the amount allowed under the
Administration Act. In this he did exactly what the House

of lords, in the later case, decided was proper. Construing
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the direction for judgment in that way, there 1s mothing to

indicate that the trial judge did not take into eonslderation
all relevant matters. The decision of this Court in St.
lawrence and Ottawa Railway Company v. Lett (1885) 11 S.C.R.
422, relied upon by the appellant, contains nothing in confliet
with this ceconclusion. The amount of damages was not

there in question, the whole argument being confined to the
question whether any amount could be given a husband for the
death of his wife in the absence of proof that the husband

had lost so many dollars and cents.

The prineiple to be applied was stated by the

TJudicial Committee in Grand Trunk Railway Company of Canada
v. Jennings (1888) 13 A.C. 800 and re-affirmed in Royal Trust
Company v. C.P.R. (1922) 67 D.L.R. 518, where Iord Parmoor
observes:i-

"yhen a claim for compensation to families of
persons killed through negligence is made, the right
to recover is restricted to the amount of actual
pecuniary benefit whieh the family might reasonably
have expected to enjoy had the deceased not been killed.
It is not competent for a Court or a jury to maeke in
addition a compassionate allowance. The prineiple,
as stated by lord Watson in G.T.R. Co. v. Jennings
(1888) 13 App. Cas. 800, at 804, 1is applicable in
cases where the loss, in respect of which compensation
is claimed, is based on the cessation of an income
derived from professional skill:-

' Tt then becomes necessary to consider what, but
for the accident which terminated his existence, would
have been his reasonable prospects of life, work and
remuneration; and also how far these, if realised,

would have conduc®d to the benefit of the individual

claiming compensation.’'
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The difficulty arises not in the statement of the
principle, but in its application to a case in which
the extent of the actual pecuniary loss is largely a
matter of estimate, founded on probabilities, of which
no accurate forecast is possible.™

Finally, in the House of lords, Lord Wright in the Davies case

puts it thus:-
"The damages are to be based on the reasonable
expectation of pecuniary benefit or benefit reducible
to money value."

Applying this prineciple to the evidence in this case,
no damages for the loss of his wife's society ecould be allowed
the husband under the Families' Compensation Act but there is
nothing to prevent an allowance for the reasonable expectation
of pecuniary loss suffered by him in the death of a healthy,
industrious and careful woman who had performed all the
household duties in and about the residence of the spouses.
While the evidence is meagre, it justifies a conclusion that

could be
Anna Ponyicky mbghtichawecbeen so described, and by her death the

husband sustained "a substantial injury and one for which it
was the intention of the legislature to indemnify the husband™
(per Sir Williem Ritchie, C.J., in the Lett case, at 433).

The evidence does not justify an allowance of damages in
connection with the proposal for the hair-dressing shop and
lunch counter as there is nothing to warrant a finding that
there were any reasonable prospects of the earning of profits
by the services of the wife which would have conduced to the
benefit of the husband. Under these circumstances, I am unable
to say that the trial judge "has acted on a wrong prineciple of
law or has misapprehended the facts or has for these or other

reasons made a wholly erroneous estimate of the damage suffered"”

(1942, A.C. at 617), and I would not, therefore, interfere with

the assessment of damages.
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The appellant finally contended that in any event,

on the assumption that $1125 was fixed as the damages under

the Femilies' Compensation Act, there should be an abatement
of only one-half of the $1,000 awarded under the Administration
Act because the husband would be entitled to that proportion
and the child, represented by her father as administrator,

to the balance. However, the child havihg died, the trial
judge undoubtedly treated the matter in a realistic manner,
knowing that the full amoun® allowed under the Administration
Act would go to the husband. The gein in money to the husband
under that Aect accrued to him by reason of the death of his
wife although one-half came from another source, and the total
should therefore be deducted from the award under the Families'
Compensation Act. In the Davies case, Mrs. Williams, one

of the appellants, took all the damages awarded her because

her husband's estate was under 21000 in wvalue. Her right
thereto arose under a different statute but nevertheless the
2250 fixed as her damages under the Law Reform Act accrued %o
her by reason of her husband's death.

The appeal should be dismissed with costs.
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Present: Rinfret, Davis, Kerwln, Hudson

and Taschereau, JJ,

Davis, J. -

I agree that this appeal should be dismissed
with costs.

The only question in the appeal is the amount
of damages which should be allowed for the husband's
1oss of his wife by death., The right conferred by
statute to recover is restricted, to use the words of

Lord Watson in Grand Trunk Railway Company V. Jennings,

(1888) 13 App. Cas., 800, at 803, "to the actual

pecuniary loss sustained.,"

Giving effect to what the learned trial Judge
obviously intended by the use of the words "without
abatement" in his judgment, the amount fixed by him
was $1,125. The evidence of the probability of any
pecuniary loss was 80 scanty that I do not see how
the learned trial Jjudge would have been Justified 1in
awarding any larger sum, Hls judgment was affirmed
by the Court of Appeal amd there is no ground upon

which we should interfere.
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Reform 1934, must be taken into account in the case of depend-
ents who will benefit under the latter Act.

There are minor differences between the English
leglislation and that of British Columbia, but none which would
appear to be material on this

the Court of Appeal have
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that, therefore, in considering what should be

his wife's services, the

wife's expectation of life
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into account.

In the present case the total amount awarded under

heading goes to the plaintiff himself, so tlat he gets

the two headings an aggregate of $1125.00.
Counsel for the plaintiff raised another question
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IN THE SUPREME COURT OF CANADA

PAUL POBYLCKI, Administrator of the Estate
0f Anna Ponyicki, deceased,

Appellant,

-and-
TAKASHI T, SAWAYAMA and GONZO SAWAYAMA

BRespondents.
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Taxed off Fees Dsbts.

RESPONDENTS!' BILL OF COSTS

Attendance on giving security $ 3,00y
Fee on special case 25.00’/’

Engrossing and superintending printing
of Factum, 10 folios @ 15¢ per folio 1.50/

Paid printer $ 25.92
Paid forwarding Factum o
Fee on Factum

Counsel fee

Paid postage and telegrams

o
Agency fee 45,00~

Fee attending to hear judgment 25.00”’/

Paid search for particulars to draft
minutes 25

Paid entry of judgment 10.00—
Paid taxation and appointment 1

Paid allocatur

Paid filings

R

9997

Registrar's postage

:'}‘g; i g Total fees j\g ?7"(0

J Jj/dsbts. 4’97 7

TAXED AND ALLOWED at the sum 05‘( 5
; ;”Taxed of £ ~J 9?97
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increased coun<
sel fee 4”
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IN THE SUPREME COURT OF CANADA

B.E T W E-E ¥

PAUL PONYICKI,

Appellant,

~and-

TAKASHI T, SAWAYAMA and

CONZO SAWAYAMA

Respondents,

RESPONDENTS' BILL OF
COSTS

NEWCOMBE & COMPANTY,
Barristers &c.,

140 Wellington St,,
O- 3% 2 Ry ONSd
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