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P.C. 2483,

PRIVYY COUONCIL
Canada

AT THE GOVERNMENT HOUSE AT OTTAWA
FRIDAY, the 27th day of MARCH, 1942,

PRESENT:

HIS EXCELLENCY
THE GOVERNOR GENERAL IN COUNCIL:

WHEREAS BY Order in Council P.C. 1665 dated

March 4th, 1942, the British Columbla Securlty Commission
was established for the purpose of planning, supervisling
and directing the evacuation from the protected areas of
British Columbia of all persons of the Japenese race and
for such purpose was empowered to determlne amongst other
things all matters relative to the placement of such per-
sons;

AND WHEREAS 1t is represented to the Minister of
Justice that it is desirable to provide that any plan with
regard to the placement of such persons be limited to making
provision for the temporary placement only of such persons
during the continuation of the state of war now existing
and that the authority of the Commission should include
power to vary or amend any placement order;

AND WHEREAS recommendations have been made to the
Minigter of Justice by the British Columbia Security Comm-
i1sslon to the effect that a greater degree of protective
control over persons of the Japanese race and the property
of such persons be provided for than was provided by the
Order establishing the Commission, above referred to;

NOW, THEREFORE, His Excellency the Governor General
in Council, on the recommendation of the Minister of Justice
and under and by virtue of the powers conferred by the War
Measures Act, Chapter 206, R.3.C.. 1927, 1s pleased to amend

the Regulations established by Order in Council P.C. 166
dated March 4th, 1942 as follows: ?

1% Regulation one is hereby amended b adding thereto
following paragraph: x i A9

means any person
otected area of

2o Regulation ten is hereby amended _
following paragraphs: y by adding thereto the




B

"(5) Any mcow.vwms or plans shall make provision
for the temporary placement only of such persons during the

tion of the state of war now exlisting.
S "(6) The Commission's authority relative to the

placement of persons shall include power to vary or amend
any placement order."

. Reculation eleven 1s hereby amended by rescinding :
wmwmmwmvs dww thereof and substituting therefor the following:

"(2) The Commission may make orders wmm@mwdwwm wwm
onduct, activities and discipline of any person O e Japan-
Mmm wmam who i1s within any protected area Or who is ordinarily
resident within any protected area but who has left or leaves

such area after February 5th, 192,

b, Regulation twelve is hereby rescinded and the follow-
ing substituted therefor:

112 (1) Subject as hereinafter 1n this Regulation
provided, as a protective measure only, all property sl tuated
in any protected area of British Columbia belonglng to any
person of the Japanese race (excepting fishing vessels subject
to Oprder in Council P.C. 288 of January l3th, 1942, and deposits
of money, shares of stock, debentures, bonds or other securities)
delivered up to any person by the owner pursuant to an order
of the Minister of Justice, or which 1s turned over to the
Custodian by or on behalf of the owner, oOrI which the owner, on
being evacuated from the protected area, is unable to take with
him, shall be vested in and subject to the control and manage-
ment of the Custodian as defined in the Regulations Respecting
Trading with the Enemy, (1939); provided, however, that no comm-
jgsion shall be charged by the Custodlan in respect of such
control and management.

"(2) The Custodian may, notwithstanding anything con-
tained in this Regulation, order that all or any property what-
soever, situated in any protected area of British Columbla,
belonging to any person of the Japanese race shall, for the
purpose of protecting the interests of the owner or any other
person, be vested in the Custodian, and the Custodlan shall
have full power to administer such property for the beneflt of
all such interested persons, and shall release such property

upon being satisfied that the interests aforesaid will n
prejudiced thereby. ot be

"(3) For the purposes of the control and management
of such property by the Custodian, the Consolidated Regul-
ations Respecting Trading with the Enemy, (1939), shall apply
mutatls mutandlis to the same extent as 1f the property belonged

aombmsma p
at1anall y within the meaning of the said Consolidated Regule

A.D.P. HEENEY
Clerk of the Privy Council.




DEPARTMENT O

Dear Sir,-

i Order in Council
vou will recollect that under .

P.C. 2483, approved O the 27th EmHoU“ mmmswmwwwwswsmWMMmu
eali ith the Japanese evacuation, vVesSie stC
MMMWmemswﬁowmﬁ¢< situated in any protected area of wwwdwww

Columbia belonging to any person ow.an Japanese Hmow@ .
your convenience I enclose & typewritten cODY of the Order

in Council.

ou will observe that the Order provides wow.d:m
vesting smwa the owner is evacuated. The effect of this
nes been that more than 1,000 parcels of real property have
vested in the Custodian, the vestine in many cases taking
place on the evacuation of the Japaneseé Owner although, as
o matter of fact, on occasion it may be some time before
the Custodian's officers have any informetion as to the
sctual evacuation of the individual having taken place.

§

A difficult point has now arisen.  Many of these
properties which were unoccupied have been offered for rent
and prospective tenants have inspected them. In one case a
woman who was inspecting a property with the view to renting
it fell downstairs and sustained personal injuries including
s broken leg. She has now threatened an action for damages
against the Custodian and the Solicitor in Vancouver nominated

by your Department to advise the Custodian has advised that
there is liability.y

The Custodian's representative in Vancouver advises
me that the premium rates for insurance appear to be pro-
hibitive and he recommends that the Order in Council be
amended limiting the liability to the value of the assets
vested in any specific case on the principle set out in

the dmwmocm Provincial Trustee Acts. He further recommends
that this amendment should be retroactive.

: Will you kindly consider this point and advise me
1f the Minister of Justice is prepared to recommend an

amendment to this effect. I observe that the Order in Council

of the 27th March was passed on the rec i
Hin ke apre ecommendation of the

Yours sincerely,

oot

\\P%ﬂlﬂu

E. H. COLEMAN
Under Secretary of State.

The Deputy Minister of Justice,
Ottt ums




OPRU Doc. No.
UROJ No de Doc.0/p/

EAD/Me.
Ottawa, July 31st,1942.

MEMORANDUM FOR THE DEPUTY MINISTER OF JUSTICHE

¥ T.R. Mema-42

This is a reference from the Under moowmdmww of
State as to the liability of the Crown 2Hﬁw.ﬂmmwmo¢ to
real property of Japanese which has vested in the Custodian,

Order in Council P.C. 2483 of March 27th, provides
that all property situated in any protected area of
British Columbia belonging to any person mw dﬁ@ Japanese
race, which the owner is unable to take with him, shall be
vested in the Custodian. The Under-Secretary of State
advisés that more than one thousand parcels of real property
have vested,

A problem has arisen and the Under Secretary of State
writes as follows:

"Many of these properties which were unoccupied

have been offered for rent and prospective tenants
have inspected them, In one case a woman who was
inspecting a property with the view to renting

it fell downstairs and sistained personal injuries
including a broken leg. ©She has now threatened an
action for damages against the Custodian and the
Solicitor in Vancouver nominated by your Department

to advise the Custodian has advised that there is
Tiabiid]te o

The Under Secretary of State now suggests an amendment
limiting the liability to the value of the assets vested
in any specific case.

1 do not agree that there is liability on the part of
the o&wsﬁ. The only possible basis of liability is that the
nwosﬁ 1s an occupler of premises and neglected to keep them
1n repair. It does not seem to me that this comes within
the scope of 19(c¢) of the Exchequer Court Act as amended,

A chargé of personal negligence cannot of course be imputed

to the Crown. I cannot see that any officer or servant of
the owmsb was negligent in this case, As far as I can see
there is no duty on the Custodian to keep the premises

in repair and consequently he could not be .
Jokele vs The King,1937,Ex. negligent. See

Yy on the Crown under the
tances set out by him and that theref i
. ore an Order
as he suggests is not necessary. i

hm[(\% Al e et/

L] L] .
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Dear Sir:

X &,g to acknowlodce receipt of your
letter dated July 22nd with reference to injuries
sustained 3, pArSons »n@w@aﬁﬁ, nroperiy whioh has
vasted in ,mg Custodisn pursuant to Order in Counocil

P.G. 24037 f Yoaren Mﬂﬁwﬁ#

I an not satisfled gﬁw there 1s any
liability uander the circumstances outlined in your -
letter and I mg,ﬁ. therefore be oblired if %Qﬁ ﬁw;
ascertain fron the solicitor in ﬂggagu. noinat
to advise the aam@aﬁ an.on what o
opinion that there is Wmmww.r»ﬁ%ﬁ

Tours truly,
P. Varcoe

Deputy liinister. \

ﬁ. mgg »
an ga

,_:cmcu rtment o::%._.am _

AlG mﬁﬁ__..
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CANADA

DEPARTMENT OF THE SECRETARY OF STATE

Dear Sir,-
Wwith reference to my letter of July 22nd last,

T em enclosing for your perusal a copy of an opinion
from Messrs. Locke, lane, Guild & Sheppard supplied to

the Custodian's representative in Vancouver under date

of October lst.
I shall be pleased if you will consider this

opinion and indicate whether it alters the view of your

Department on the question of possible lisbility.

You may wish to consider whether we should not

emend the Order relating to property of evacuated Japanese
to afford the Custodian protection against cleims of this W

nature. | W

Yours sincerely,

E. H. COLENAN
Under Secretary of State.

The Deputy Minister of Justice,
Ot % a waA .
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b > oL N
E LANE Guild & Sheppard
. u»mamwm % Solicitors
0\‘.1
m———— |
JH.Locke KeCoe ~
We m.mr&am ; o.m.mcwwa»%.o.hmmm.v

w.b.mwmwmmw@»m.o-ﬁmmmwv K.L.Yule

g,C.Lane
+R.YOUun
s . c.C.Locke

703 Rogers Building,

vancouver, B.C.
October 1lst,1942.

The Custodial e
509-10 Royal Bank Bldg.,

vancouver, BeCe. . McPherson

Dear Siri-

Re-Public Liabliil; NSUrance.

We have your enquliry as to the liability
of the Custodian towards third persons by reason of lands
of Japanese and the control and management thereof having
peen vested in the Custodian. Possible 1iability does
not arise through a claim by the Japanese or by a creditor
of that Japanese but rather a claim by third persons
in tort for damages suffered through conditions existing
onn the premises. |

Firstly, liability may arise through duty
imposed in law upon an occupant towards third rersons entering
on the premises. That dutly varies with the particular
relation to the person entering as follows:-

(2) towards an invitee, that is, one who enters
on a matter of business concerning the occupant,
and on whose invitation, express or implied,
there is a duty to protect such invitee against
unusual dangers of which the occcupant knew oOr
v ought to have known, lIndermaur v. Dames, 1866
Hu. w. H O-mt Nq}i |

(b) Towards a licensee, that is, one entering on a
bare permission, who has a duty not to cause
injury by reason of a trap, that is a hidden
danger covered over to glve the appearance of
safety, Gautret v. Egerton, 1866 , L.R. 2 C.P. XI5




*

The ocmﬁoawmﬁ.

(¢c) Towards & trespasser, not to injure
nim wilfully. .
In this latter case, because of the e
restricted nature of this duty, 1iability

would not aricee.

€ orities s eakx of the obligation here being
mm%wmmmwMﬁwmwwwm ooo¢@WW¢ the essential wmmmow_www awwn
1iability 1s pecause the ocecupant has wﬁm.nomﬁam nwmb
therefore having control is the one deemed at faultl. H
Therefore, 1t follows that where the person nas aew&uo
of the premises he comes ﬂwﬁwwm-ﬁSWd @ﬁaﬁ.#ﬁﬁ@mma ubcﬁ.
the occupante This is explained in the uﬁamEmﬁn of Lord
Atkinson in Cava jer v. Pope 1906 A. Ce 433, mwmaqd% Abbot,
c.J. in Laugher v. Pointer 1826) 5 B. & Co. 576, wnere
he statesi-

nI have the control and management of mww
that belongs to Iy 1and or my house and 1t
is my fault if 1 do not sO exerclse By
authority as to prevent injury to another®

and by Masten J.A. 1n Read V. Town of Mimico, 1926 359 C.L.Re
at page 584.

In the case of an evacuee, his lands and the
control and management thereof are vested in the Custodian
(P.C. 2483 amending Regulation 12 of P, C. 1665) and in
the case of a Japanese enemy there is at least an equivalent
vesting under the Consolidated Regulations respecting trading
with the enemy. There 15, therefore, vested in the ,
Custodian that control necessary to vest in him those common
law duties to third perscins entering on the lands in the
respective categories of invitee and licensee. There are
evident instances where an action may arise, where with
the permission of the Custodian or of an officer concerned
in the management a third person enters to determine whether
he will lease or purchasej; then such third person 1s entering
upon a matter of business that concerns the occupant (naving
regard to the vesting of the duty of management and control.)
Therefore there arises the relatlon of invitee and invitor
and the conseguent liability for injuries from an unusual
danger or from the premises not being reasonably safe. Similarly
a third person entering on a bare permission would assume the




< ocmdoawwu »

g -
| uld be a liability
. licensee at least, and there WO . :
mwwmwwwwwwwm which were received from a trape As for example;
an Hﬁmmnswmwﬁ_noqmmm@ cesspool or other pilt.

ain you will remember that under the Japaneseé
system of wmwawmm jt is not uncommoil to find mmqmwmw zwwm»w@m
on the one parcel of land and access to a holding wawwma Mw é
other holdings on the same parcel. _ku therefore, 190 nﬁm tm»
a tenant as an tncident of a lease from @wm Qﬁmﬂmﬂwwm Eﬁ%dﬂﬂaﬁ.um
the right of crossing other” holdings and in so nwommwﬁmg mnauz
tenant would assume the relation ow.»ﬁq»ﬁmm or H»nmﬁmmm‘mnm g
upon whether he had purchased the right ow.ww had been glven “
to him subsequently as a8 gift. This duty Haﬁcmwa on the n@mﬂo an
would cease 1in respect of a particular parcel ﬁﬁmﬁ.»ﬁ has been
leased and repossession taken by the dmmmwﬁ_ﬁom4wwwmw 4.mowmv
but it would appear that so long as the control remains : - - S
the Custodian the common law duty on an occupant would contimue.

Secondly, there 1is a pessible 14ability for nﬁpmmmnm.
whether the Japanese De an enemy or evacuee, there is a vesting
of his lands in the Custodian (Consolidated Regulations,Sec.21,
(P.C. 2483 enacting Regulation 12) and it 1is to be observed that
the 1iability in respect of a nuisance existing at the time of
the vesting 1s not necessarily abrogated by a subsequent leasing,
Rich v. wwm.ﬂmH.H-Hmwu.@ 9 H@buﬂﬁ u'mV HbﬁutﬁiHUquNWt e

We appreciate that the principle of respondeat
superior does not apply to impose upon a superior officer of the
Crown any liability for the negligence of a subordinate, but
that does not appear to apply here. The duty is on the Custodian
in whom is vested the property and eontrol and any omission to
perform that duty would be the personal omission of the Custodian
in whom is imposed the duty of care, and that would be equally
the case though the Custodian had delegated the duty of care
to subordinates 3 while he may delegate the performance
that does not divest the obligation. DBecause of this potential
H»wdepdw there would appear necessary a statutory immunity
mw that l1iability were to be excluded. We have read t..3
Regulations and fail to find anything on which can be founded
a statutory defence to these types of action. Such a defence
could be expected to be effective only if it were expressed
and without ambiguity. Consclidated Regulatious 6 (3) offers
{mrunity not to the Custodian but to those actling under his |
express orders, or in the belief that they are authorized.

Sy A A A X R




This, therefore, would offer the Custodian no defence, Regulation
21 precludes an action by an enemy to recover nis property, .
but could not apply to an action by & third person for damages
suffered in tort. Section L5 (2) bars actions by creditors

of Japanese and Regulation 50 applies only to charges
statutory or otherwise. 1In the case of an evacuece the lmm
of the Consolidated Regulations are made applicable bY
reference "for the purposes of control and management of
such property" and therefore there 1is no adiitional statutory
defencee. .

nities

In conclusion we are of the Qv»n»cw.awmﬁ the
control vested in tne Custodien would carry with 4t those
corresponding obligations of an occupant and therefore
there is a possible 1iability to third persons for injuries
received on the premises while that control remains.

\

Yours truly,

LOCKE, LANE, GUILD & SHEPPARD,

Pers- (Initialled) FAS.

FAS/EB.
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OPRU Doe. No.
UROJ No de Dac. O/90 b

Ottawa, October 29th,1942.

JEMORANDUL FOR THE DEPUTY MINISTER OF JUSTICE

J.R. 7034=42

This is a reference Irom the Under Secretary of
state as to whether the custodian is liable to persons
injured while inspecting property formerly UWHODmem to
persons of the Japanese Trace and bo€.<mmdoa in the
Custodian pursuant to Order in Council P.C. 2483 of

Mareh 27th,1942.

On July 22nd the Under Secretary of State wrote that
the solicitor for the Custodian had advised thet the
Custodian would be liable. On August S5th 1942, you replied
stating that you were nov satisfied there was any Jiability
under these circumstances but you requested a statement of
the grounds on which the solicitor to the Custodian based
his opinion.

This opinion has now been forwarded. The contention
is put forward that this property has vested in the Custodian
and the Custodian is therefore liable as an occupier under the
principle of Indermaur -vs- Dames, (18656) L.R. 1 C.Fe adn

I do not agree with this conclusion. Section 6 of the
Regulations respecting Trading with the Enemy 1939, P.C. 4388
of August 21st,1940, provides that the Secretary of State is
"hereby appointed to receive, hold, preserve, and deal with
such property" as may be vested in him, and he is referred
to as "the Custodian™. The property therefore is vested in
him as an officer of the Crown and he holds it for the Crown.
The result is that the Crown and not the Secretary of State
is the "occupier" of the premises, See Oakes and Stamford, -
(1926) 3 D.L.R. 102, Graham -vs- Commissioners of ZHmmmﬁm. .

Park (1896) 28 0.R.14 The principle of Indermaur-vs-
Dames does not apply to the Crown,

The Under Secretary of State has su ,

: gegested that the
Order relating to the property of the Japanese be amended SO
mm.ao afford the @Gustodian protection against claims of

1s nature, In my opinion such an amendment is not necessary

but rhangt A
smamwmawmwm_oc& of greater caution, the amendment could be

May I be instructed please?

E.» A, D,




evmom@ca< zpswmﬁmwow ucmd»omu

on October 10th, 2948, 1 forwarded you
s copy of an opinlon from Messrs. Locke, Lane, Guild
and Sheppard supplied to the custodiean's represen-
tative in Vancouver on the question of the liability
of the Custodisn toward third persons.

I have had a letter from the Custodien's
representative advising me that very recently & tenant
sustained an injury, @ vroken leg, in one of the
Japanese properties. Our representative is of the
opinion that quite possibly we may be confronted with
a claim for damages. m

In my letter of October 10th enclosing
a copy of the opinion from the Solicitors in Vancouver,
I inguired 1if your Department felt that it should give .
consideration to any amendment to the Order relating
to property of evacuated Japanese to afford the Cus-
todian protection against claims of thls naturee.

1 should be obliged if you would ad-
vise me at the earliest convenlent time whether you

desire to express any further opinion on this point.

\W%J\)A\.\,\

(E.H. Coleman)
Under Secretary of State.
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OPRU Dog. No.
OloD |

UROJ No de Doc.

Ottawa ,December 9th,1942.

\EMORANDUM FOR THE DEPUTY MINISTRR OF JUSTICE

J.R. 7034=-45

u wi recall that the Under Secretary of State
b n as to whether the

s ousls xed vou for an opinio |
meqwommp% mmvm@;%o operty is liable TO persons who inspect :
Custodian of enemy DPTrOP Yy :

Japanese property taken over by the Custodian ahd who are |

injured. |

Order in Council P.C. 2483 of March 27th,1942, vested i
sin the Custodian property belonging to persons of the Japanese
race. lany of these properties have been offered for Hmﬂd. L
and in one case a prospective tenant fell and sustained 1njuries.
She threatened an action against the Custodian and the solicitor
in Vancouver appointed to advise the Custodian has advised that
there is liability. You then inguired us to the grounds on which
the solicitor based his opinion. The Under Secretary of State
forwarded a copy of this opinion which 1is to the effect that
the Custodian is liable in damages under the prineiple ©f
Indermaur v. Dames, traee] LR 1 OiFe 2745 |

|
1

In a previous memorandum to you I suggested that the
principle of this case had no application to the facts of the
presant: case because the Crown is the owner of the propertye.
T base this conclusion on the authority of Oakes and Stamford,
1926, 3 D.L.R. 102 and Graham v. Commissioners of Niagara Park
1896, 280 .B° 1S :

-

In disaussing this memorandum with you, you asked me to
consider whether the Custodian is not merely a trustee for
the former Japanese owaners, in which case the principle of
Indermaur v. Dames might apply.

It may be that the property in question is held for the
ultimate benefit of the former Japanese owners. However, it is
not the Custodian but the Crown who is the owner and dﬁm
trustee, If there is any "occupier" it must be the Crown.
Consequently, I do not think that Indermaur v. Dames applies.
Furthermore there is no duty on the Custodian personally to

keep the premises in repai _
Ex, Or. 332, pair, See Jokela v. Tne King, 1937 ¥

The Under Secretary of State has su |
: ggested that the
Mwwwwawmwmﬁwbm to property of Japanese be amended so as to
mﬁomwmswwmgMMMdoanw wHMﬁmoaHob against such claims, Althou
would not appear to be nec , out of
greater caution perhaps it could be Smmmrmmmmuwu TR ow_

May I have your instructions please?

e A, D,



DEPARTMENT OF JUSTICE

MEMORANDUM
December 11,1942.

With further reference
to the position of =he Custodian, it might
re worth while enguiring what was the
legal consequence of a declaration of war
on property of the enemy at commor law.

F.PoVy




OPRU Doc. No. |
UROJ No de Doc, OI0O B |

Ottawa, December 13th,1942,

\ENORANDUL FOR THE DEPUTY MINISTIR

J.R. 7034-45

el - b ) A
7ith further reference to tie position of the Custodlan,
‘ .

T have looked into the rights oI enemy. aliens with respect

1 4 . H 1 m
£ v +1 an aw and by statute and the varliou
O muHOﬂum.r.ﬂvﬂ .UO oll m..ﬁ OOHLI..,.O.D. “_l ¥ : 4 : 2

during the last war and the present war.

At common law an alien was wm the mwﬁo position mmwm
natural born British subject with regard to wHH @mMmeMm
property except chattels real mba-mwwdwmw ships. T8
sould not hold real estate or chattels real.,

Halsbury vol. 1 p. 450

An alien enemy however had no rights at @HM. He was
1iable to be seized and imprisoned and debts and mom@m belong-
ing to an elien found in the realm belonged to the King and
could be-.seized.

Halsbury vol. 1 Dp. 455 3 ,
Porter v. Freudenberg (1915) 1 K.B. 857 at ‘869

By the Naturalization Act 1870 (33 Vict. C, H@~ S. 2 an
alien was placed on the same footing as British subjects with
regard to real and personal property with the exception of
British ships and real estate outside Great Britain. This
provision was earried forward 'into the Naturalization Act
of 1914 {4 & & Gee.o®, .- 17, 5. 17) and i3 the seme Hz SEOR
20 of the Natussldzation Act, R.5.0. 1927, €. 188,

The position of property belonging to enhemy aliens was
governed by the Trading with the Enemy Amendment Acty, 1914,
5 & 6 Geo, ¥V, e, k2 durine the last war, This statubec Sells
up & Custodian of Enemy Froperty,and by s. 1 the Publie ;
Irustee is the Custodian, All dividends etec., payable to &an
enemy are payable to the Custodian. The Act does not divest
alien enemies of their property but under sec. 4 the High Court

may upon application of anyone interested or any government
department vest the property in the Custodian,

By sec. 5 the Custodian holds any money paid to him
or property vested in him until the terminatiom of the war

ﬁb@ dmenmwdmw it shall be dealt with in such manner as His
Majesty may by Order in Council direct,

The Custodian being the Public Irustee, the Publie
Trustee Act, 1906, (6 Edw. 7, c. B5) was made t0 apply.
mmOdHom 7 of the Public Trustee Act provides that the
Consolidated Fund of the United Kingdom shall be lkable to
make good all sums required to discharge any liability which
the public trustee, if he were a private trustee. would be
personally liable to discharge, except where dbmuwwmdwwwd%
is one to which neither the public trustee nor any of his

officers has in any way contributed ]
TS i and which neither he nor
MMWHOH his officers dould by the mﬂmwowmo of reasonable

gence have averted, and in t .
shall nof now ERat] o hat case the public trustee

any liability. the Consolidated 'und, be subjeet to




Lt

gection 1 of the Public Trustee Act wwoqw@mm dwww MWM
£ . : ;

public trustee shall be a corporation sole and may S

pe sued.

While at comnoi jaw the Crowil could seize mbwswﬁwwmwmwww.
1 C OV g 7 )
it wmw been held 1in Inre @mwawbmwa.;ﬂwmbwv W obHWWM domwowm
s o Trading wibh the mnemy ACUS, ‘80 ~ 3
@woqwmwobm e e 3 Crown to clalill mmhmdmowcdm

» S ; he
. «igtent with the right of tThe | |
iRl w an intention to abandon that common law

rorfeiture and shov

The situation then in EBngland ﬂsﬁwbm @w@ last war was that
n a declaration of war, eneuy mwwwbm Mﬁwww wémmp wﬁmwwq -
sroperty but an order could Dbe made by the cochw ves mmwacﬁﬁ i
Sroperty in the Custodian. fhien such property was Vestot it

t to the sanme 2 iabila~

=
K g
o)

i ] . J ¥ subjec

appear that the publlc dw¢mdwm was ect ! .

dwmm ag an ordinary jndividuals. The public +trustee 1s a corpora
+o shew a contrary

he absence of something
intention, the legislature intends dwmﬁ.dwm body, dﬁm.oﬁmmdsMw
of the statute, shall have the samé duties, mm@ that Pmm funds
shall be rendered subject to the same 1igbilities, &« the
general law would impose on 4 private person doing the same

thing." Per Lord Rlackburn in the llersey Docks case, L.R. H.L.
9% gt 1104 Gibralter V Orfila,

15 A C 400

The material gvailable in the Tibrery hexre & Rob :
sufficient to disclose precisely .the situation with regard to
enemy property in England to-daye.

The Act of 1916 has been replaced by the Trading with
the Enemy Act, 1939, 2 & 9 feo. Tl &, B9, Sestion ¥ provides
sreventing the payment of money to enemies

that with a view ToO I
and of preserving eneny property in contemplation of arrangements

to be made at the conclusion .of peace, the Board of Traedmay . &
appoint custodians of enemy property and may meke orders for '
certain purposes spnetuding the vesting of enemy property in the
custodian. By section 11 the expenses incurred by the Board
shall be defrayed out of moneys provided Dby Parliament,

The regulation of enemy property is left largely to the Board
of Trade and certain provisions were made by the Trading with
the Enemy (Custodian) Order, 1959 (see Butterworth's Zmergency
Legislation). _

These regulations resemble the Trading with the Enemy
Act of the last war., Section 1 provides for payment o the
custodian of money otherwise payable to an enemy alien,
By section 2 the Soard of Trade may by order vest property
in the Custodian, which vesting order shall have the same
effect as a vesting order under the Trustee Act, 1925. By
section 3 the Custodian shall hold property vested in him
until the termination of the present war and thereafter as the

Board of Trade shall direct.

There is, however, nothing in the Regulations to indicate
who the Custodian is, but according to a statement in Estate of
Sanpietro - (1940) 4 All E.R. 482, the Custodian in thE &=
present war is again the Public Trustee. It would seem there-
fore that the rights and duties of the Custodian with respect
to property of enemy aliens are the same in the present war as

in the last war in England,
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what is the situation in Canada?

i i 1 and
As indicated above, allens may hold d@dw rea
personal property by <Hmacm of the Naturalization Acte.

The Comsolidated Orders respectlng eam@wmm with the Znemy,
p.C. 1023 of may 2nd, 1916, provide that the llinister of Finance
and Receiver General shall be the ocmdmgpm@. Section 28
empowers a Superior Court, on the application of any person
interested or any department of the Government, to vest 1in the
Custodian real and personal property of an enemy alien. :
Section 36 provides that money paid to or property vested in the
Custodian shall be held@ until the termination of the war and
thereafter as the Governor in Council may direct.

In the last war, therefore, the gsituation in Capadsa was
the same as in England, with this difference, that the propersy
in Canada would be vested in a Minister of the Crown instead of
a public trustee, and such llinister is not created a corporation
sole, The matter ol +theCustodian's liability in England was
definitely settled in England, but not in Canada. Until a
vesting order was made, however, the property remained the |
property of the enemy alien. The present Regulations Respecting |
Trading with the enemy differ somewhat from the Regulations of -
the last war. Section 6 provides that the Secretary of State :
shall be the Custodian. Section 21 provides that all property
in Canada belonging to enemies at or subsecuent to the cormmence-
ment of the present war is vested in the Custodian. Section 1 .
(h) defines property as including all real and personal propertye. e
Section 25 empowers the Exchequer Court to vest "suspected enemy -
property" in the Custodian. The Custodian is not created a |
corpovation., Section 66 provides that any restrictions imposed
by statute, Proclamation or Regulations on dealings with enemy
property shall continue during the present time and until sueh
time as they may be removed by Order in Council. By section 43
the Custodian's office shall be deemed a department of Government
for the prupsoes of the Cansda Evidence Act, .
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Ottawa, December 15th,1942.

JEMORANDUM FOR THE DEPUTY MINISTER OF JUSTICE

.u. ow @ .NOW@'PN

You will recall that when we were discussing the
question of the Custodian's 1iability you asked me to
l1ook into the law respecting eneny aliens with regard
to property and to compare the position of Custodians
{n England with that in Canada. I attach hereto a

memorandun accordinglye.

You will see that the position in England is some=
what simpller than inCanada. In fneland the Public Trustee
is the custodian. He is a corporation sole and may sue and
be sued. The Consolidated Fund of the United Kingdom is
1iable to make good sums required to dlscharge any 1liability
of the public trustee. In Canada the property is simply
vested in the Secretary of State in his official capacitye.
He is not a corporation and just what his position is,is not
made clear by the Regulations.

You will recall that the Under Secretary of State in
his letter of July 22nd asked you to advise him whether
the Minister of Justice is prepared to recommend an amend-
ment to the Regulations respecting frading with the @nemy
limiting the 1liability a& the custodian.

To summarize,the situation appears to be as wowwoému=

An injured person has three possible courses of action,
He may sue

(a) The Secretary of State in his personal capacity.

(b) The Secretary of State in his official’
capacity.

(¢) The Crown,

.H do not think an action against the Secreta

in his personal capacity would succeed. The dmmnwﬁoww¢wwm¢m
modwwn must be breach of duty and the Secretary of State as
wawu Mmﬁm individual does not owe a duty to protect visitors
Hsowb angers. As an individus2 he is not the occupier and
»bqwﬁw ommm in relation to him a visitor could not be an
L e. he Secretary of State has no personal interest

n the leasing or other disposition of the property.

As far as an action against the S ¢\ Sbabe
: ecretary of ‘St
his official capacity is concerned,such an moM»ow wwwwmnwmuwﬁﬁ_

<




i d could not
amount to an action mwm%bmd the oH@ﬁﬁ and
wawmma unless there is a right of action against the
Crown. This appears to be the effect of mmHBmH.q. .
Hutchinson, 6. A.C. 619 at 626 and Roper v Public Works

11915) 1 K.B. 45, at B3. .

. The remaining possibility is an action mmmwbmd.ﬂwm
Crown. There is no action against the oHosw unless it
is given by the Exchequer Court Act. Section 19 (¢)
as amended includes injuries resulting from the bmmpwmobom
of any officer or servant of the Crown while acting within
the scope of his duties. A claimant would therefore have
to establish that the custodian was negligent. In other
words he must show breach of some duty. As indicated in
previous memoranda, I doubt whether the Seeretary of State
in his official capacity owes a duty to protect visitors
against dangers of which he ought to have been aware.

However, assuming for the moment that the custodian
owes such a duty and that there is a right of action
against the Crown, 1s there any reason why this liability x&m
should be limited? Onee the principle of liability is ;
admitted ought exceptions to be made? Perhaps the best
course would be to leave the claimant to enforce such
rights as he may have and leave it to the Courts to decide,




necenber 21, 2.

¥.C., Under asacretary of state,

ro: E. H, Coleman, Bad. s

to the question of 1iab ility
rsons lawfully entering
metodian resulting

1aime arising out of ﬁwﬁuﬂ to the
erson of to property res ¥ he negligence
A & of the Crown while acting

o the other hand, 1 would

+o recommend that the 1iability of the Custodd
should be linited. 1 a8e 1O . why such &
course should be adopted.

| Uepartment of Justice |
| F. P. \J arco®

TR A
e

DEC 21 1942 ‘ — _
REGEIS o ¢ l.t
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