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In the Supreme Court of Canada

IN THE MATTER OF A REFERENCE AS TO THE

VALIDITY OF ORDERS IN COUNCIL OF THE

15TH DAY OF DECEMBER, 1945 (P.C. 7355, 7356
AND 7357), IN RELATION TO PERSONS OF THE

JAPANESE RACE.



THE SUPREME COURT OF CANADA

Wednesday, the twentieth day of February, A.D. 1946.

present:

The Honourable The Chief Justice op Canada;
The Honourable Mr. Justice Kerwin;
The Honourable Mr. Justice Hudson;
The Honourable Mr. Justice Taschereau;
The Honourable Mr. Justice Rand;
The Honourable Mr. Justice Kellock;
The Honourable Mr. Justice Estey.

In the matter of a Reference as to the Validity of Orders
in Council of the 15th day of December, 1945 (P.C.
7355, 7356 and 7357), in relation to persons of the
Japanese race.

WHEREAS by Order of His Excellency the Governor
General in Councd, bearing date the eighth day of January,
in the year of our Lord, one thousand nine hundred and
forty-six (P.C. 45), the important question of law herein
after set out was referred to the Supreme Court of Canada,
for hearing and consideration, pursuant to section 55 of
the Supreme Court Act, Revised Statutes of Canada, 1927,
chapter 35:— ' '

"Are the Orders in Council dated the 15th day of
December, 1945, being P.C. 7355, 7356 and 7357, ultra
vires of the Governor in Council either in whole or in
part and, if so, in what particular or particulars and to
what extent?"

AND WHEREAS the said question came before this
Court for hearing and consideration on the twenty-fourth
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and twenty-fifth days of January, in the year of our Lord,
one thousand nine hundred and forty-six, in the presence
of Mr. Aime Geoffrion, K.C., and Mr. D. W. Mundell, of
counsel for the Attorney General of Canada; the Honour
able R. L. Maitland, K.C., Attorney General of British
Columbia, and Mr. Cuthbert Scott, of counsel for the said
Attorney General of British Columbia; Mr. F. A. Brewin
of counsel for the Attorney General of Saskatchewan, and
Mr. J. R. Cartwright, K.C., Mr. F. A. Brewin and Mr.
J. A. MacLennan, of counsel for the Co-operative Com
mittee on Japanese Canadians; and after due notice to the
Attorneys General for the Provinces of Ontario, Quebec,
Nova Scotia, New Brunswick, Manitoba, Prince Edward
Island and Alberta;

WHEREUPON and upon hearing what was alleged by
counsel aforesaid, this Court was pleased to direct that the
said Reference should stand over for consideration, and
the same having come on this day for determination;

THIS COURT HEREBY CERTIFIES to His Excellency
the Governor General in Council, for his information,
pursuant to subsection 2 of section 55 of the Supreme Court
Act, that the opinions in respect of the question referred
to the Court are as follows:—

The Chief Justice, Kerwin and Taschereau, JJ. are
of opinion that the Orders in Council in question are
not ultra vires of the Governor in Council, either in
whole or in part.

Hudson and Estey, JJ. are of opinion that the Orders
in Council are not ultra vires of the Governor in Council
with the exception of paragraph 4 of Section 2 of P.C.
7355.

Rand, J. is of opinion that:

(1) Order in Council 7355 is not ultra vires of the
Governor in Council in relation to Japanese nationals
and to persons of the Japanese race, naturalized under
the Naturalization Act of Canada, as well as to persons
voluntarily leaving Canada; but is ultra vires in relation

to the compulsory deportation of natural born British
subjects resident in Canada, and of wives and children
under 16 who do not come within the first two classes;
and that:

(2) Order in Council 7356 is not ultra vires insofar
as it takes away incidental rights and privileges of
persons of the Japanese race as Canadian nationals; but
that it is ultra vires of the Governor in Council to the
extent that it purports to revoke the naturalization of
such persons under the Naturalization Act; and that:
(3) Order in Council 7357 is not ultra vires of the

Governor in Council, subject to the observance of the
requirements of the Naturalization Act as to grounds for
the revocation of naturalization.
Kellock, J. is of opinion that:
(1) Order in Council 7355 is not ultra vires except in

the following particulars:
(o) Subsection 3 of Section 2 and Section 3 are ultra vires

insofar as they authorize the deportation of natural
born British subjects who do not wish to leave
Canada, and insofar as it prevents such persons
from withdrawing consents at any time and in any
manner.

(b) Subsection 4 of Section 2 is ultra vires in toto.
(2) Order in Council 7356 is not ultra vires with the

exception of Section 1 thereof insofar as it provides for
loss of the status of a British subject.
(3) Order in Council 7357 is not ultra vires save

insofar as it may purport to authorize a departure from
the provisions of the British Nationality and Status of
Aliens Act 1914.

and that the reasons for such answers are to be found
in the judgments written and certified by the individual
members of the Court, copies of which are hereunto
annexed.

PAUL LEDUC,
Registrar.
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IN THE MATTER of a Reference as to the Validity of
Orders in Council of the 15th day of December, 1945
(P.C. 7355, 7356 and 7357), in relation to persons
of the Japanese race.

before : The Chief Justice and Kerwin, Hudson,
Taschereau, Rand, Kellock and Estey JJ,

The judgment of The Chief Justice and of Kerwin and
Taschereau JJ. was delivered by:—

The Chief Justice: On the 15th day of December,
1945, His Excellency, the Governor General in Council,
ordered as follows.

2 (1) Every iperson of sixteea years of age or over, other than a
Canadian national, who is a national of Japan resident in Canada and who,

(а) has, since the date of declaration of war by the Government of
Canada against Japan, on December 8, 1941, made a request for
repatriation; or

(б)i has been in detention at any place in virtue of an order made
pursuant to the provisions of the Defence of Canada Regulations
or of Order in Coimcil P.C. 946, of the 5th day of February, 1943,
as amended by P.C. 5637, of the 16th day of August, 1945, and
•was so detained as at midnigiht of September 1, 1945;

may be deported to Japan.
(2) Every naturalized British subject of the Japanese race of sixteen

years of age or over resident in Canada who (has made a request for
repatriation may be deported bo Japan: Provided that such person has
not revoked in writing such request prior to midna'ght the first day of
September, 1946.

(3) Every natural bom British subject of the Japanese race of sixteen
years of age or over resident in Canada who has made a request forrepatriation may be deported to Japan: Provided that such person has not
revoked in writing suoh request prior to the msiking by the .Minister of an
order for deportation.

(4) The wife and Children under sixteen years of age of any person
for whom the Minister makes an order for deportation to Japan may be
included in such order and deported with such .person.

The Order further provided that a request for repatria
tion, made under the above provisions, would be deemed
final and irrevocable for the purpose of the Order or any
action taken thereunder after a fixed delay.

The Minister of Labour was thereby authorized to
"make orders for the deportation of any persons subject



to deportation ; to take such measures as he deemed
advisable to arrange for the deportation and for the
detention, transportation, etc, of the persons subject

!r,r.m r i'' ■■egulationsand employ such officers or adopt such measures as hewould from tune to time deem necessary for the purpose
of carrying out the Order.

Certain ancUlary provisions are added to the Order with
regard to property and belongings of the. person being
deported, or subject to deportation, or for the purpose of
enabling the Minister to carry out the provisions of the
Order. Of these ancillary provisions, section (9) alone
need be reproduced verbatim:—

(9) .4ny person for whom an order for deportation is made and who
is detained pending deportation or who is placed under restraint in the
course of deportation by virtue of any order or measure made or taken
under section 4 of the Order shall, while so detained or restrained, be
deemed to be in legal custody. '

This Order in Council was given No. P.O. 7355 and the
reasons for its adoption are stated in the preamble as
follows:—

<=ertain Japanese
reQuesJfi^ ^'^h or support of Japan by makingrequests for repatriation and otherwise;
may requestTw Japanese race have requested or

the classes of persoVs^referred made to deport
security, defence, peace necessary by reason of the war, for the
niade accordingly; ' welfare of Canada, that provision be

On the same dav two
adopted under numhoro Orders in Council were
first of these (7356^ ® "^356 and P.C. 7357. The
whereby provision is to Order in Council 7355^ 0, during the course nf ^ deportation of persons
removed or sent toZ

otherwise manifested th
powers and U... symovotv
permanent residen ^ ^"^ions ^ ̂  °r support of the enemyresidence m Canada. themselves to be unfit for
it orders that a
fiy naturalization under^°Si ^ a?' ^ British subject

® ^o,turalization Act, chapter

1

I

138, R.S.C. 1927, is deported from Canada under the pro
visions of Order in Council P.C. 7355 of the 15th of
December, 1945,
shall, as and from the date upon which he leaves Canada in the course of
such deportation, cease to be either a British subject or a Canadian
national.

Order in Council P.C. 7357 begins by stating that during
the war particular measures with regard to persons of the
Japanese race were made necessary by reason of their
concentration along the Pacific Coast of Canada; that
experience during the war in the Administration of Order
in Council P.C. 946 of February 5th, 1943, providing for
the control of persons of the Japanese race has indicated
the desirability of determining whether the conduct of
such Japanese persons in time of war was such as to make
the deportation of any of them desirable in the national
interest, and that it is deemed advisable to make provision
for the appointment of a Commission to institute the in
vestigation concerned. It is then ordered that a Commission
consisting of three persons shall be appointed to make
inquiry concerning the activities, loyalty and the extent
of cooperation with the Government of Canada during the
war of Japanese nationals and naturalized persons of the
Japanese race in Canada in cases where their names are
referred to the Commission by the Minister of Labour
for investigation with a view to recommending whether
in the circumstances of any such case such person should
be deported. The Commission is given power, at the request
of the Minister of Labour, to inquire into the case of any
naturalized British subject of the Japanese race who has
made a request for repatriation and which request is final,
and to make such recommendations with respect to such
case as it deems advisable. The Commission is to report
to the Governor in Council. Any person of the Japanese
race who is recommended by the Commission for deporta
tion shall be deemed to be a person subject to deportation
under the provisions of Order in Council P.C. 7355, which
order shall then apply, mutatis mutandis, to such person.
As a result of the deportation, the person in question shall
cease to be either a British subject or a Canadian national.
And, further, the Commission is given, for the purpose of
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all inquiries and investigations made pursuant to this Order
all the powers and authority of Commissioners appointed
under part one of the Inquiries Act.
As will be seen, the latter two Orders in Council (7356-

7357) have no operation except by reason of the first Order
in Council (7355); the three Orders constitute one scheme,
the validity of which depends upon the first Order in
Council.

I have outlined above the preamble of the first Order in
Council. The Order contains certain definitions. "Depor
tation " is stated to mean the removal, pursuant to the
authority of this Order (7355), of any person from any
place in Canada to a place outside Canada. "Deported" is
stated to mean removed or sent from Canada pursuant to
the authority of this Order. "Minister" means the Minister
of Labour. "Request for repatriation" means a written
request or statement of desire to be repatriated or sent to
Japan.
The Order establishes three categories of persons who

may be deported to Japan. The first category includes
every national of Japan, who is not also a Canadian
national, of sixteen years of age or over, resident in Canada
who was detained pursuant to the provisions of the Defence
of Canada Regulations or of Order in (Muncil P.C. 946 of
February 5th, 1943, as amended by Order in Council P.C.
5637 of August 16th, 1945, at midnight of September 1st,
1945, the day before the formal unconditional surrender of
the military forces of Japan.
The second category includes certain persons of the

Japanese race of sixteen years of age or over resident in
Canada, who^ have made written requests for repatriation,
t includes either a national of Japan, a person who is a

naturalized British subject, or a natural-born British
subject, provided their requests were made before certain

chMr» tfderSen
whom an order tor deportation * j"'' agmnst
included in the order
These Orders in Council ora

under the authority of the War Ma ™
Measures Act, chapter 206,

11

of the Revised Statutes of Canada, 1927. It is stated and
established that these Orders were made only after a
suitable arrangement had been made with General Mc-
Arthur, Supreme Commander for the Allied Powers in
Japan.

Following the adoption of the Orders, representations
were made to the Acting Minister of Justice by and on
behalf of a number of Canadian organizations and societies
expressing the opinion based on advice of legal counsel that
the Orders were ultra vires and requesting a reference to
the Supreme Court of Canada to test the question. An
action had even been commenced against the Attorney
General of Canada for a declaration that the Orders in
Council were ultra vires, illegal and void. It was, therefore,
felt that, in the circumstances, in the public interest, the
opinion of the Supreme Court of Canada should be obtained
upon the question of the validity of the aforesaid Orders in
Council, because, in the opinion of the Acting Minister of
Justice, they raised an important question of law touching
the interpretation of Dominion legislation. Therefore, His
Excellency the Governor General in Council, on the recom
mendation of the Acting Minister of Justice and under and
by virtue of the authority conferred by section 55 of the
Supreme Court Act referred the following question to the
Supreme Court of Canada for hearing and consideration;—

Are the Orders in Council, dated the 15th day of December, 1945,
being P-C. 7355, 7356, and 7357, ultra vires of the Governor in Council
eiiJier in whole or in part and, if so, in what particular or particulars and
to what extent?

•In The matter of a Reference as to the validity of the regu
lations in relation to Chemicals enacted by the Governor
General of Canada on the 10th day of July, IQJfl, P.C. 4996,
and of an Order of the Controller of Chemicals, dated the
16th day of January, 1942, made pursuant thereto, (1) this
Court held that the authority vested in the Governor
General in Council by the War Measures Act (its constitu
tional validity having been finally determined in Re
Gray, (2) and the Fort Frances case (3), is legislative in
its character; and an Order in Council passed in conformity
with the conditions prescribed by, and the provisions of,

(1) [1943] S.C.R. 1. (2) (1918) 57 Can. S.R. 150.
(3) [1923] A.C. 695.
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