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In the Supreme Court of Canada

IN THE MATTER OF A REFERENCE AS TO THE
VALIDITY OF ORDERS IN COUNCIL OF THE
15TH DAY OF DECEMBER, 1945 (P.C. 7355, 7356

AND 7357), IN RELATION TO PERSONS OF THE
JAPANESE RACE.



THE SUPREME COURT OF CANADA

WEDNESDAY, the twentieth day of February, A.D. 1946.

PRESENT:

The Honourable The CHIgr JUSTICE OF CANADA;
The Honourable Mr. Justice Kerwin;

The Honourable Mr. Justice Hupson;

The Honourable Mr. Justice TASCHEREAU;

The Honourable Mr. Justice Ranp;

The Honourable Mr. Justice KEeLLock ;

The Honourable Mr. Justice Estgy,

IN THE MATTER of a Reference as to the Validity of Orders
in Council of the 15th day of December, 1945 (P.C.
7355, 7356 and 7357), in relation to persons of the
Japanese race.

WHEREAS by Order of His Excellency the Governor
General in Council, bearing date the eighth day of January,
in the year of our Lord, one thousand nine hundred and
forty-six (P.C. 45), the important question of law herein-
after set out was referred to the Supreme Court of Canada,
for hearing and consideration, pursuant to section 55 of
the Supreme Court Act, Revised Statutes of Canada, 1927,
chapter 35:—

“Are the Orders in Council dated the 15th day of
December, 1945, being P.C. 7355, 7356 and 7357, ultra
vires of the Governor in Counecil either in whole or in
part and, if so, in what particular or particulars and to
what extent?”

AND WHEREAS the said question came before this
Court for hearing and consideration on the twenty-fourth
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and twenty-fifth days of January, in the year of our Lord,
one thousand nine hundred and forty-six, in the presence
of Mr. Aimé Geoffrion, K.C., and Mr. D. W. Mundell, of
counsel for the Attorney General of Canada; the Honour-
able R. L. Maitland, K.C., Attorney General of British
Columbia, and Mr. Cuthbert Scott, of counsel for the said
Attorney General of British Columbia; Mr. F. A. Brewin,
of counsel for the Attorney General of Saskatchewan, and
Mr. J. R. Cartwright, K.C., Mr. F. A. Brewin and Mr.
J. A. MacLennan, of counsel for the Co-operative Com-
mittee on Japanese Canadians; and after due notice to the
Attorneys General for the Provinces of Ontario, Quebec,
Nova Scotia, New Brunswick, Manitoba, Prince Edward
Island and Alberta;

WHEREUPON and upon hearing what was alleged by
counsel aforesaid, this Court was pleased to direct that the
said Reference should stand over for consideration, and
the same having come on this day for determination ;’

THIS COURT HEREBY CERTIFIES to His Excellency
the Governor General in Council, for his information
pursuant to subsection 2 of section 55 of the Supreme Court’;
Act, that the opinions in respect of the question referred
to the Court are as follows:—

The Chief Justice, Kerwin and Taschereau, JJ. are
of opinion that the Orders in Council in question are

not wultra vires of the Governor in Council, either in
whole or in part.

’ Hudsor.l and Estey, JJ. are of opinion that the Orders
in Council are not ultra vires of the Governor in Council

;V:;;}; the exception of paragraph 4 of Section 2 of P.C.

Rand, J. is of opinion that:

(1) Ordfar in Council 7355 is not wultra vires of the
Governor in Council in relation to Japanese nationals
?}?d to persons 'of the Japanese race, naturalized under

e N atl'lrahzatlon Act of Canada, as well as to persons
voluntarily leaving Canada : but is; ultra vires in relation

5

to the compulsory deportation of natural born British
subjects resident in Canada, and of wives and children
under 16 who do not come within the first two classes;
and that:

(2) Order in Council 7356 is not ultra vires insofar
as it takes away incidental rights and privileges of
persons of the Japanese race as Canadian nationals; but
that it is ultra vires of the Governor in Councii to the
extent that it purports to revoke the naturalization of
such persons under the Naturalization Act; and that:

(3) Order in Council 7357 is not wultra vires of the
Governor in Council, subject to the observance of the
requirements of the Naturalization Act as to grounds for
the revocation of naturalization.

Kellock, J. is of opinion that:

(1) Order in Council 7355 is not ultra vires except in
the following particulars:

(a) Subsection 3 of Section 2 and Section 3 are ultra vires
insofar as they authorize the deportation of natural
born British subjects who do not wish to leave
Canada, and insofar as it prevents such persons
from withdrawing consents at any time and in any
manner. '

(b) Subsection 4 of Section 2 is ultra vires in toto.

(2) Order in QOu11cil 7356 is not ultra vires with the
exception of Section 1 thereof insofar as it provides for
loss of the status of a British subject.

(3) Order in Council 7357 is not wultra vires save
insofar as it may purport to authorize a departure from

the provisions of the British Nationality and Status of
Aliens Act 1914.

and that the reasons for such answers are to be found
in the judgments written and certified by the individual
members of the Court, copies of which are hereunto
annexed.

PAUL LEDUC,
Registrar.

—— s S




IN THE M.ATTER.of a Reference as to the Validity of
Orders in Council of the 15th day of December, 1945
(P.C. 7355, 7356 and 7357), in relation to persons
of the Japanese race.

BEFORE: The Chief Justice and Kerwin, Hudson,
Taschereau, Rand, Kellock and Estey JJ.
The judgment of The Chief Justice and of Kerwin and
Taschereau JJ. was delivered by:—

Tae CHIEF JUSTICE: On the 15th day of December,
1945, His Excellency, the Governor General in Council,

ordered as follows:—

2. (1) Every person of sixteen years of age or over, other than a
Canadian national, who is a national of Japan resident in Canada and who
(a) has, since the date of declaration of war by the Government of,
Canada against Japan, on December 8, 1941, made a request for
repatriation; or
(b) has been in detention at any place in virtue of an order made
pursuant to the provisions of the Defence of Canada Regulations
or of Order in Council P.C. 946, of the 5th day of February, 1943
as amended by P.C. 5637, of the 16th day of August 194é and’
was so detained as at midnight of September 1, 1945; ’ ’

may be deported to Japan.

(2) Every naturalized British subject of the Japanese race of sixteen
years of age OF over resident in Canada who has made a request for
repatriation may be.deported to Japan: Provided that such person has
not revoked in writing such request prior to midnight the first day of
September, 1945.

(3) Every natural born British subject of the Japanese race of sixteen
years of age or over resident in Canada who has made a request for
repatriation may be deported to Japan: Provided that such person has not
revoked in writing such request prior to the making by the Minister of an
order for deportation.

(4) The wife qnd children under sixteen years of age of any person
for whom the Minister makes an order for deportation to Japan may be
included in such order and deported with such person.

The Order further provided that a request for repatria-
tion, made under the above provisions, would be deemed
final and irrevocable for the purpose of the Order or any
action taken thereunder after a fixed delay.

The Minister of Labour was thereby authorized to
“make orders for the deportation of any persons subject

R e N
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to deportation”; to take such measures as he deemed
advisable to arrange for the deportation and for the
detention, transportation, ete., of the persons subject
thereto, and generally to make such rules or regulations
and employ such officers or adopt such measures as he
would from time to time deem necessary for the purpose
of carrying out the Order.

Certain ancillary provisions are added to the Order with
regard to property and belongings of the. person being
deported, or subject to deportation, or for the purpose of
enabling the Minister to carry out the provisions of the
Order. Of these ancillary provisions, section (9) alone
need be reproduced verbatim:—

(9) Any person for whom an order for deportation is made and who
is detained pending deportation or who is placed under restraint in the
course of deportation by virtue of any order or measure made or taken

under section 4 of the Order shall, while so detained or restrained, be
deemed to be in legal custody.

This Order in Council was given No. P.C. 7355 and the

reasons for its adoption are stated in the preamble as
follows:— ‘

Whereas during the course of the war with Japan certain Japanese

nationals manifested their sympathy with or support of Japan by making
requests for repatriation and otherwise;

And whereas other
may request that they b

And where
the classes of

persons of the Japanese race have requested or
e sent to Japan;

as it is deemed desirab]
Persons referred to above;

And whereag it i i
: is co
security, defence, Peace, I;Srlglered necessary by reason of the war, for the

made accordingy ; er and welfare of Canada, that provision be

e that provisions be made to deport

On the same da
adopted under nuni,betrvsvop()ther Orders in Council were

first of thege (7356) refe.C. oa sud RO 7957, Ths

whereby provice,. s 'S to Order in Council 7355
who, dur§1g0 ?}1011 'S Made for the deportation of persons
war, have requested to be
0T otherwige

Powers apq have

eir Sym'Dahhy
Permanent, residene

by such actiong sho

With or support of the ememy
€ In Cﬂ.’ﬂada

Wn themselves to be unfit for

It orders that

N3t any e
N naturahzation unpd;‘S O?h ¥
e

> being a British subject
Naturalization, Act, chapter

9

138, R.S.C. 1927, is deported from Canada under the pro-
visions of Order in Council P.C. 7355 of the 15th of
December, 1945,

shall, as and from the date upon which he leaves Canada in the course of
such deportation, cease to be either a British subject or a Canadian
national.

Order in Council P.C. 7357 begins by stating that during
the war particular measures with regard to persons of the
Japanese race were made necessary by reason of their
concentration along the Pacific Coast of Canada; that
experience during the war in the Administration of Order
in Council P.C. 946 of February 5th, 1943, providing for
the control of persons of the Japanese race has indicated
the desirability of determining whether the conduct of
such Japanese persons in time of war was such as to make
the deportation of any of them desirable in the national
interest, and that it is deemed advisable to make provision
for the appointment of a Commission to institute the in-
vestigation concerned. It isthen ordered that a Commission
consisting of three persons shall be appointed to make
inquiry concerning the activities, loyalty and the extent
of cooperation with the Government of Canada during the
war of Japanese nationals and naturalized persons of the
Japanese race in Canac.la;in cases where their names are
referred to the Commission by the Minister of Labour
for investigation with a view to recommending whether
in the circumstances of any such case such person should
be deported. The Commission is given power, at the request
of the Minister of Labour, to inquire into the case of any
naturalized British subject of the Japanese race who has
made a request for repatriation and which request is final,
and to make such recommendations with respect to such
case as it deems advisable. The Commission is to report
to the Governor in Council. Any person of the Japanese
race who is recommended by the Commission for deporta-
tion shall be deemed to be a person subject, to deportation
under the provisions of Order in Council P.C. 7355, which
order shall then apply, mutatis mutandis, to such person.
As a result of the deportation, the person in eAtiGr Hall
cease to be either a British subject or a Canadian national.
And, further, the Commission is given, for the purpose of

56639—2
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all inquiries and investigations made pursuant to this Order,
all the powers and authority of Commissioners appointed
under part one of the Inquiries Act.

As will be seen, the latter two Orders in Council (7356-
7357) have no operation except by reason of the first Order
in Council (7355); the three Orders constitute one scheme,
the validity of which depends upon the first Order in
Council.

I have outlined above the preamble of the first Order in
Council. The Order contains certain definitions. “Depor-
tation ” is stated to mean the removal, pursuant to the
authority of this Order (7355), of any person from any
place in Canada to a place outside Canada. “Deported” is
stated to mean removed or sent from Canada pursuant to
the authority of this Order. “Minister” means the Minister
of Labour. “Request for repatriation” means a written
request or statement of desire to be repatriated or sent to
Japan.

The Order establishes three categories of persons who
may be deported to Japan. The first category includes
every national of Japan, who is not also a Canadian
national, of sixteen years of age or over, resident in Canada
who was detained pursuant to the provisions of the Defence
of Canada Regulations or of Order in Council P.C. 946 of
February 5th, 1943, as amended by Order in Council P.C.
5637 of August 16th, 1945, at midnight of September 1st,
1945, the day before the formal unconditional surrender of
the military forces of Japan.

The second category includes certain persons of the
Japanese race of sixteen years of age or over resident in
Canada, who have made written requests for repatriation.
It includes either a national of Japan, a person who is a
naturalized British subject, or a natural-born British
subject, provided their requests were made before certain

da'te.s and were not revoked prior to the making by the
Minister of an order for deportation.

The third ca.t.egory of persons includes the wife and
children under sixteen years of age of any person against

whom an order for deportation ig
. . : made,
included in the order, ade. They may be

These Orders in Couneil

are expressed
under the authority of the 3 to have been made

War Measures Act, chapter 206,
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of the Revised Statutes of Canada, 1927. It is stated and
established that these Orders were made only after a
suitable arrangement had been made with General Me-
Arthur, Supreme Commander for the Allied Powers in
Japan. ; :
Following the adoption of the Orders, representations
were made to the Acting Minister of Justice by and on
behalf of a number of Canadian organizations and societies
expressing the opinion based on advice of legal counsel that
the Orders were ultra vires and requesting a reference to
the Supreme Court of Canada to test the question. An
action had even been commenced against the Attorney
General of Canada for a declaration that the Orders in
Council were ultra vires, illegal and void. It was, therefore,
felt that, in the circumstances, in the public int-erest,.thg
opinion of the Supreme Court of Canada should'be obtalnc'-)d
upon the question of the validity of the afm:esald .OI:ders in
Council, because, in the opinion of the.Actmg Mmlster. of
Justice, they raised an impo.rtant question of law touchmg
the interpretation of Dominion leglsla,tlon.. Therefore, His
Excellency the Governor Gengral in Coun.cﬂ, on the recom-
mendation of the Acting Minister of Justice apd under and
by virtue of the authority conferred by sectlon.55 of the
Supreme Court Act referred the fgllowmg qugstaon .to the
Supreme Court of Canada for hearing and consideration:—

Are the Orders in Council, dated the 15th day of December, 1945,
bein T;C 7355, 7356, and 7357, ultra vires of the Governor in Council
emng A ’

" either in whole or in part and, if so, in what particular or particulars and
eith

to what extent?

In The matter of a Reference as to the validity of the regu-

lations in relation to Chemicals enacted by the Governor
General of Canada on the 10th day of July, 1941, P.C. 4996,
and of an Order of the Controller of Chemicals, dated the
16th day of January, 1942, made pursuant thereto, (1) this
Court held that the authority vested in the Governor
General in Council by the War Measures Act (its constitu-
tional validity having been finally determined in Re
Gray, (2) and the Fort Frances case (3), is legislative in
its character; and an Order in Couneil passed in conformity
with the conditions prescribed by, and the provisions of,

(1) [19431 SCR. L. (2) (1918) 57 Can. S.R. 150.
(3) [1923] A.C. 695.

56639—2%
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that Act, ie. a legislative enactment such as should be
deemed necessary and advisable by reason of war, has the
effect of an Act of Parliament, although the final respon-
sibility for the acts of the Executive Government rests upon
Parliament. Parliament has not abdicated its general
legislative powers nor abandoned its control. The subor-
dinate instrumentality, which it has created for exercising
the powers, remains responsible directly to Parliament and
depends upon the will of Parliament for the continuance of
its official existence. Parliament has not effaced itself, and
has full power to amend or repeal the War Measures Act,
or to make ineffective any of the Orders in Counecil passed
in pursuance of its provisions; and if, at any time, Parlia-
ment considers that too great a power has been conferred

upon the Governor General in Council, the remedy lies in
its own hand.

On this occasion it was stated by Sir Lyman Duff, then
Chief Justice, that (p. 9):—

The War Measures Act came before this Court for consideration in
1918 in Re Gray (1), and a point of capital importance touching its effect,
was settled by the decision in that case. It was decided there that the
authority vested in the Governor General in Council is legislative in its
character and an order in council which had the effect of radically amending
the Muilitary Service Act, 1917, was held to be valid. The decision involved
the principle, which must be taken in this Court to be settled, that an
order in council in conformity with the conditions prescribed by, and the
provisions of, the War Measures Act may have the effect of an Act of
Parliament.

* * *

The judgment of the Privy Council in Fort Frances Pulp & Power
Co. v. Manitoba Free Press Co. (2) laid down the principle that, in an
emergency such as war, the authority of the Dominion in respect of
legislation relating to the peace, order
may, in view of the necessities arising
overbear the authority of the provinces i
the provinces would otherwise hav

and good government of Canada
from the emergency, displace or
n relation to a vast field in which
e exclusive jurisdiction.

B}“ any Order made under the War Measures Act is
§ub3ect to two specific provisions: The Governor in Council
1 emTwerEd to do and authorize such acts and things, and
e m‘? e such orders and r egulations, provided there exists
al Nl _apprehen‘ded War, nvasion, or insurrection; and
also lpr,OVldEd that the act or thing done, or the order or
regulation made, are such that the Governor in Council,
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by reason of real or apprehended war, deems them neces-
sary or advisable for the security, defence, peace, order
and welfare of Canada.

And at p. 12 of the Chemicals Reference (1) Sir Lyman
Duff states:—

The duty rests upon the Executive Government to decide whether,
in the conditions confronting it, it deems it necessary or advisable for t.,he
safety of the state to appoint such subordinate agencies and to determine
what their powers shall be.

There is always, of course, some risk of abuse when wide powers are
committed in general terms to any body of men. Under the War Measures
Act the final responsibility for the acts of the Executive rests upon
Parliament. Parliament abandons none of its powers, none of its control
over the Executive, legal or constitutional. .

The enactment is, of course, of the highest political nature. It is th'e
attribution to the Executive GO\'ernment of powers legislative in their
character, described in terms implying notthm‘g l?ss than a plen.ary
discretion, for securing the safet.y.of the country in time of War. Sub)fact
only to the fundamental conditions e:c"plamed above (and the specific
provisions enumerated), w‘he..n Regulations have been. passed by the
Governor General in Council in professed fulfilment of his statutory duty,
I cannot agree that it is competent to any court to canvass -bhe
considerations which have, or may have, led (h‘lm to deem such Regulatu?ns

ecessary or advisable for the transcendent objects set forth. The authority
g d 131(3 duty of passing on that question are committed to those who are
. ‘si’b]e for the security of the country—the Executive Government
1"08}7}311 nder, I repeat, its responsibility to Parliament. The words are
i ’]1;11 fo,r dispute: the measures authorized are such as the Governor
. a] in Council (not the courts) deems necessary or advisable.

era
GeI'1I‘he Co-operative Committee on Japanese Canadians
appeared through Counsel in the matter and submitted
that the question referred to the Court should be answergd
in the affirmative, that is to say, that the Orders in
Council are wholly ultra vires of the Governor in Council.

First, they said that the word “deportation” means, and
means exclusively, “the forcible removal of aliens”; and
that it is not apt to describe the sending to Japan of
Canadian citizens who were either born or naturalized in
Canada and who have no connection with Japan other than
that of “race”. According to them, “deportation” is the
return of an alien to the country from whence he came
and not the exile or banishment of a citizen to an alien
country.

In the second place, they said that the purpose of the
enumeration in section 3 of the War Measures Act was to

(1) 119431 SCR. 1.
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indicate that the powers of the Governor in Council
13 . . .
could go even thuys far” or to Indicate “marginal instances”,

or “cases in which there might be such doubt that it was
better to mention them specifically”. For that contention,

court or body for any other reagon than conviction of

felony is expressly prohibited by heavy penalties by the
Habeas Corpus Act 3 chapter 2, section 60.

M.Oreovel', i ishlnent of nationalsy
particularly on rgeja] grounds, is contrary to the accepted

principles of International Law, such as may be gathered
from Attorney Generql of Canada v. Cain (2=

They also contended that va
Orders in Council are repugnant t
and Status of Aliens Act, 4-5 G
that the latter is an Act to
Validity Act applies.

Their conclusion is, of course,
Canada did not have the power to make laws repugnant to
the Imperial Statute, it could not delegate such power and
could not be assumed to have attempted to do so.

Then they urged that section 9 of Order in Council P.C.
7355 does away with the right to the writ of habeas corpus
and, moreover, conflicts with section 5 of the War Measures
Act; and they contended that nor

e of the sections, includ-
Ing said section 9, are severable from the three Orders in
Council, so that it cannot he said that the Governor in
Council would have passed the Orders at ]] if some of the

sections thereof were being left out, all the provisions of

rious provisions of the
o the British Nationality
eorge V, chapter 17, and
which the Colonial Laws

that if the Parliament of

would not have abandoned the whole
had been known to hav

A further argument was put forw
that the words “Japanese race” are so
Provision unenforceable and, for t
Orders in Couneil should be set aside.

(1 (1918) 57 Can. S.CR. 150
at 158, 168, 177 ,

scheme if parts of it
e been ultra vires.

ard on the ground
vague as to make the
hat reason also, the

(2) [1906] A.C. 542, at 546.
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: urt indicated
In respect of the last argument, the. Co ey 0
immediately that it would not be taken into cong Sl
1 i raers
as the question referred to us is whether the :
i ‘a vires, and the point whether some words
Council are ultra vires, LSO
therein are vague does not fall wi .
or sentences ; gue Al e
uestion. The Orders in Council would not be
gven if some parts thereof were vague. o by
4 & 3 1S
The attack upon the use of the word depmtatlonA t
ddressed, of course, to the word in the War Measures Act,
a ) . . ?
for, in so far as the Orders in Council themselves are c01.1d
Ol‘ . . . . . . i
1;1ed they contain a definition of the word which 1is sai
cerned, \
to mean, for the purposes of the Orders,
) ‘ . i
val pursuant to the authority of this Order of any person from
. Efl?c(; in Canada to a place outside Canada.
o) , .
Th can be no doubt that “deportation” so unde&s’cooi
0 i affecte
' tegories of persons
rs the cases and categ
clearly cove
the Orders. .
byB t section 3 of the War Measures Act, after statmlg
u S . - .
hat the Governor in Council may do and authorize S(l;Cl
t ? and things, and make from time to time such or er?
S .
acd regulations, as he may by reason of the exl.stenge 0
anl apprehended war, invasion or insurrection deem
or g
o ry or advisable for the security, defence, peace,
necessa T
cder and welfare of Canada, adds:
0

ertainty, but not so as i rali the
C 1 to restrict the generality of
reater certainty, ut t :
e tms it is hereby declared that the powers of the GOVe@QT ltll
bt ’tend to all matters coming within the classes of subjects

and for g
foregoin-gI :
Council sha :
hereinafter enumerated;

d among the matters enumerated are (s’f:ction (b))
in st. detention, exclusion and deportation”. '}‘he con-
Arr'e 70f the Co-operative Committee is that, as ¢ depor-ta-
tfent’I’O . ecifically mentioned in that sub-section of section
t10111 . ZI\)vers of the Governor in Council, under the Wa:
?l;.f safuis Act, are strictly limited to'suc}’l’ “deportation
as means ‘the forcible removal of ahen.s.

But, to begin with, it is far from being sure thajc 'ghe
wore 2 deportation” is limited to what the Co-operative

Coramttise contends. Counsel for the Attorney General of
Cmia‘da was able to quote several definitions 'from standard
di&:zlti(,)narries where the meaning of the word is stated to be
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more extensive. The New English Dictionary, edited by
Sir James Murray, LL.D., and Henry Bradley, M.A., known
as the Oxford English Dictionary, defines the word :—

The action of carrying away; forcible removal esp. into exile;
transportation.

Webster’'s New International Dictionary gives:—

Act of deporting or state of being deported; banishment, transportation.
In modern law, the removal from a country of an alien considered inimical
to the public welfare; distinguished from transportation and extradition.

In Worcester’s Dictionary:—

The act of carrying away; removal; transportation; exile; banishment,.

It would follow from the above definitions that the word
“exile” could well come under the word “ deportation ”’;
and, if it is submitted that “deportation ” should, in
ordinary language, be used for “the forcible removal of
aliens ”, it should also, according to the above quotations
from reputed dictionaries, include the word exile ” which
admittedly means the banishment of a national from his
country, or, in the words of the Interpretation Section of
the Order itself (7355), “the removal of any person from
any place in Canada to a place outside Canada, .

However, I would not pause to further consider the
objection raised upon that ground, because sub-section (b)
of section 3 of the War Measures Act also contains the word
“exclusion ”, which would be apt to cover the measures
that are being adopted through the Orders in Council under
consideration; and, moreover, if the measures so adopted

are not, as contended, strictly anq

plated by the use of the words “ gy
in sub-section (b), what is now

Orders in Council is undoy

specifically contem-
f:lusion and deportation ”
btedk})emg done pursuant to the

Y covered by the general

to do and authorize such
such orderg and regy)
Or apprehendeq W,
for the Security, (|

a 1
‘ tl ! CtS }alld t-‘hJIlgS, and m
.l -0 S, as e n]ay bv ]eaSO
ar, Invagj i
P \aSlOn or lHSUI‘TeCtiOH d ;
)

efence of the eXistence of reg]
il «peace’ Ol'de
rand wejs

! eem Decessary o advisable
'e of Canady,
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So that the discussion as to the exact meaning of the
words “ exclusion and deportation ” in sub-section (b) is
really immaterial, for either the “acts and things” men-
tioned in Orders in Council 7355, 7356 and 7357 are covered
by these two words or they are not. If they are, cadit
questio; if they are not, they then come under the general
powers conferred by the first part of section 3.

Order in Council P.C. 7355 expressly states:—
It is considered necessary by reason of the war, for the security, defence,
peace, order and welfare of Canada, that provision be made accordingly.
The other two Orders in Council, as already pointed out,
are merely ancillary to Order in Council 7355, and, although
bearing separate numbers, would have no real existence but
for Order in Council 7355. Indeed this is the very argument
of the Co-operative Committee, that they are so completely
interdependent that one cannot stand without the others.
They are really the subordinate provisions and means for
the purpose of carrying out the main Order contained in
P.C. 7355. They must be read together and be taken to
have been adopted because they were deemed necessary
and advisable by reason of the war- This statement of fact
made by the Governor in Council, so far as the Court is
concerned, cannot be overruled in the circumstances of the
matter before us. In the Fort Frances case (1), Viscount
Haldane had this to say at page 706:—

Tt may be that it has b'ecocrr.le Qlear that the crisis which arose is wholly
at an end and there is no.Justlﬁcation for the continued exercise of an
exceptional interference which becomes wltra wvires when it is no longer
called for. In such a case the law as laid down for distribution of powers
in the ruling instrument would have to be invoked. But very clear
evidence that the crisis had wholly passed away would be required to
justify the judiciary, even when the question raised was one of ultra vires
which it had to decide, in overruling the decision of the Government that
exceptional measures were still requisite. In saying what is almost
obvious, their Lordships observe themselves to be in accord with the view
taken under analogous circumstances by the Supreme Court of the United
States, and expressed in such decisions as that in October, 1919, in
Hamilton v. Kentucky Distilleries Co., (2).

Later, in the Chemicals Reference (3), Sir Lyman Duff
points out at page 13 that

it is perhaps theoretically conceivable that the Court might be required
to conclude from the plain terms of the Order in Council itself that the
Governor General in Council had not deemed the measure to be necessary
or advisable, or necessary or advisable by reason of the existence of war.
(1) [1923] A.C. 695. (2) (1919) 251 U.S. 146.
(3) [1943] SCR. 1.
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any argument that might on other occasions be made that
the word “deport” would not apply to the sending to

Japan of natural bhorn British subjects of the Japanese
race, :

_ Whatever might be said as to certain of the remarks made
n Re Price Bros. and Company and the Board of Com-
merce of Canada (1), in view of the later decision in
the Fort Frances case (2), it is quite clear from a perusal
of all the opinions in the former that not only was there
before the Court an opinion by the then Minister of Justice
that .there Wwas no emergency, but also there was no
Fleﬁmte Statement such as we find in the fourth recital
In P.C. 7355, In the Price Bros. case (1), Sir Lyman Duff
referred to the recitals in the Order in Council of December
20th, 1919, as being

in themselves suffici
Order of 29th Janu
decision,

ent to constrain any Court to the conclusion that the
lary was not preceded or accompanied by any such

i.e., a decision

that the particular measure in question is necessary or advisable for
reasons which

apprehended war,

At page 707 of the Fort Frances case (2) appears at least
one statement in the Order of December 20th, 1919, to
which Sir Lyman Duff must have been referring, i.e., that
1t must

be realized that although no proclamation has been issued declaring that
the war no longer exists, actual war conditions have in fact long ago
ceased to exist, and consequently existence of war can no longer be urged
as a reason in fact for maintaining these extraordinary regulations as
necessary or advisable for the security of Canada.

It will be noticed that notwithstanding this reference in the
Fort I'rances case (2), their Lordships of the Judicial Com-
mittee had no difficulty in determining the validity of
the Orders in Council there under review.

It is suggested that it cannot be said that the Governor
General in Council really considered it necessary by reason
of the war, for the security, defence, peace, order and
welfare of Canada that natural born British subjects
should be expelled. The argument is that while P.C. 7356

(1) (1920) 60 Can. S.C.R. 265.
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Act of Parliament: It would follow,

must be looked upoR with regard to
pearing the date of the

consequently, much pos-

ing as an

same foot
therefore, that they

e of Westminster, as
ccember, 1949, and
1e5:i}<l)r Otfo ?he coming into f01."ce of that ?;Gat‘cuteil So that
being posterior t0 it and getting the bene t of the Statute
of Westminster itself, they are thus Wl’qhdrawn from the
¢ the Colonial Laws Validity Act.
the British Nationality Act cannot be said
to have been adopted by Canada. The Ca}nadian Act
was an independent enactment, which was intended by
the Canadian Parliament here as its own Act, with the

consequence that it can be truly said that the British

Nationality Act as such never applied to Canada.

Perhaps a special reference ought to be made to section
9 of Order in Council P.C. 7355, in respect of which
counsel for the Co-operative Committee made a very
insistent argument that it conflicted with section 5 of the
War Measures Act and that 1t had the effect of abolishing
the right to resort to habeas corpus. Section 5 in ques-

tion enacts:—

No person who is held for deportation under this
under, or is under arrest or detention as an alien
that he is an alien enemy, or to prevent his
pon bail or otherwise discharged

the Statut

application 0
Moreover,

Act or under any

regulation made there
enemy, or upon suspicion
departure from Canada, shall be released u
or tried, without the consent of the Minister of Justice.

Section 9 of P.C. 7355 enacts:—

Any person for whom an order for deportation is made u.nd x.v‘ho is
ho is placed under restraint 1n the

detained pending deportation or W
course of deportation by virtue of any order or measure made or taken
under section 4 of this Order shall, while so detained or restrained, be

deemed to be in legal custody.
etween the two sections. It is

I do not see any conflict b _
apparent that section 5 of the Act really deals. with "che
situation anterior to the order for deportation, while section

9 of the Order deals with the situation after the order for
deportation has been made. Even if the two sections dealt
with the same situation, it does not follow that because the

person detained or restrained is declared to be deemed to be
in legal custody under section 9, it could not happen that
released upon bail, or otherwise

the same person could be
discharged or tried, with the consent of the Minister of

Justice.
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Bu i
contef{tii?l():}? all, t}'wre is a good deal to be said for the
e b -that section 9 of the Order is really superfluous,
i "det he order ff)r deportation was made, or if the
e alrllled pending deportation, or placed under
o arll the course of deportation, was so placed “by
e Org’ OI"’der or measure made or taken under section
The whol. ?r : S}lch person 1s necessarily in legal custody.
e Org ‘sectlon 9 is predicated upon the assumption
- ! er for deportation, or detention, or restraint
4 o? magle or taken .under section 4; and, if thé
A section 4 are valid and followed, the necessary
Togdl el 18 t-h(at t'he person detained, or restrained, is in
i t};.h Section 9, therefore, appears to be super-
i oth’e i ave been put t-h_ere ex abundanti cautela, or,
i £_s, in order ‘?o avoid a doubt as to the legality
et fr(;IE l}?n or restraint. That very legality necessarily
e el mt e fact t}}at any ordgr, or measure, taken under
. 0”,1 eans premsely “{hat it says, that is to say, an
e neasure in conformity with section 4.

Worclllitlvll d? not think that it can be concluded from the
Councjig 0 tiectlon 9 that the intention of the Order in
Aoy 1s that the recourse to habeas corpus is thereby
? olished. At Bar, counsel for the Crown did not so con-
l-end; on the contrary, he stated that it was not. The
ij{ilnégjuage .of section 9 refers to an order authorized by Order
. 182211(211151;3&_7355 and, therefore, a valid order resulting
. In addition to any other argument in respect to section 9
it may be said that it is clearly severable; and, even if ‘E
was helc_l to be ultra vires—which, in my opinion, it is not A
}t is quite evident that declaring it ultra vires, would n—t
in any way affect the remainder of the several Ord :
Council now submitted. g

The third recital in P.C. 7355,

And whereas it is deemed desirable t isi
sirable that provisions be 1
the classes of persons referred to above, B

in t-erm.s applies only to the classes referred to in the first
twq recitals, i.e., Japanese nationals who had manifested
their sympathy with or support of Japan by makin

requests for repatriation to Japan and otherwise, and othe{f
persons of the Japanese race who had requesteci, or might
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co used, Rex V. Controller General ,Of Patents (1)
I am satisfied upon & consideration of all’

der that this occurred.
that Orders in Council 7355, 7356 and
that could have been adopted }
Parliament itself; that, under the War Measures Act, t.h};
Governor in Council was empowered to adopt any legis-
Jation that Parliament could have adopted; that such legis-
lation was, expressly and impliedly, adopted because it was
advisable for the security, defence,

deemed necessary Or
peace, order and welfare of Canada by reason of the
existence of war; that the Governor in Council was the

sole judge of the necessity or advisability of these measures
and it is not competent to any Court to canvass the con-
siderations which may have led the Governor in Council
to deem such orders necessary or advisable for the objectives

set forth.

The authority conferred on
Council is a plenary legislative powe
orders and to continue them in force,
to review in a Court of Justice.

4 of paravgl‘aph

and in this case
the terms of the Or

My conclusion 1s
7357 contain legislation

the Governor General in
r, both to adopt the
which is not subject

(1) 19411 2 K.B. 306, at 314.
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M .
therg;oizsv:ﬁr to the question submitted to the Court is
Decembe} 1at the .Orders in Council dated the 15th of,
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ok go}lllil‘?ll)y certify to His Excellency the Governor General
cll that the foregoing are our reasons for the

answer to th .
' e question referr i .
consideration. ed herein for hearing and

T. RINFRET
P. KERWIN
R. TASCHEREAU

Hudson J—Th X
—l1he i e
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T . .
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(1) [19061 AC. 542.
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.As jﬁhe Canadian Parliament h
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It will be observed that, by the terms of the Order in
in this class have 2 right to revoke the

i, per :
S ime before & deportatlon order has actu-
that the order when made is 1o more

]y been made
o th such request.

than & compliance wi |
The order as to this class does not 1mpose a loss of

citizenship- The form of request signed contains a dec-
Jaration of 2 desire t0 relinquish British nationality and
assume the status of a national of Japan. Any change
of nationality, however, 18 left to action by the person
himself. Section 16 of the Naturalization Act provides
that:

A British subject who, when in any foreign state and not under
disability, by obtaining a certificate of naturalization or by any other
voluntary and formal act becomes naturalized therein, shall thenceforth be
deemed to have ceased to be a British subject.

I should say that no question could be raised as to the
right of the Governor in Council to facilitate the depart-
ure of any member of the Japanese race who desires to
make his home in Japan. A question of compulsion can
arise only where a person seeks to withdraw his request
after the Governor in Council has finally acted on it.

The relationship between a British subject and his

sovereign 1s stated in Blackstone’s Commentaries, vol.

1, p. 370, as follows:

Natural allegiance is therefore perpetual, * * * allegiance

is a debt due from the subject, upon an implied contract with the prince
that so long as the one affords protection, so long the other will demem;
prince is always under a constant

himself faithfully. As therefore the

tie to protect his natural-born subjects, at all times and in all countries, for
. . - . . . ’

this reason their allegiance due to him is equally universal and permanent

The mutual obligations there
an implied contract.

It would seem to follow that such obligations could
be modified or cancelled by mutual agreement expressed
orbidden by law. The facts here estab-
modifications leading to a

are spoken of as those

arising from

in any way not f
lish a concurrence in some
final extinguishment of all.

The request of the subject states his desire to relin-
quish his British nationality and to assume the status of
q national of Japan and asks the Government of Canada
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effect his repatriation to Japan. By
ust mean his naturalization in Japan. This is
dication that, with him, the ties of race are
n the obligations of nationality.
By the order the Qoverpor in Council concurs in his
roposal with no qualification, except that the subject is
tion to withdraw his request at any time
ortation order is actually made. If
] in time, it would seem that there
was In the language of commerce “a firm contract”, so
that the deportation order when made and ca.rried’out
will be in fulfilment of the promise made on behalf of the
Government.
Tt remains to consider whether or not Parliament has
thorize the Governor in Council to make
if so, whether such power has been

to arrange for and

this he ™
g plain n
atronger tha

given an op
pefore the final dep
there 1s 1O withdrawa

power to au
these orders and,

delegated.
As to the first two classes, for the reasons already

given, I am satisfied that Parliament has that power and
can delegate :t to the Governor in Council. ‘

As to the third class, there would be more difficulty in
apholding the order, were it not for the terms of the
request. Ample opportunity has been and still is given
to the subject for reconsideration and withdrawal before
the final order is made. It would be hard indeed if the
Governor in Council, as soon as arrangements for trans-
portation and reception are completed, is not permittsd
to carry out the arrangement. It has, in m -
adequate legislative sanction. ’ et

The British Parliament would undoubtedly hav
to order the deportation from the realm of aeBpevyer
subJ:ect and the Canadian Parliament appears t rllltlsh
similar POWers. Under the British North Amer'o o
it has a right to legislate in regard to the pea g
and.good government of Canada and, in hegdice, 20~I‘der
section 91, it is given exclusive pOV)Ver to 1e ngl 5 of
regard to aliens and naturalization. Althou hglcsl ki
Flon of 2 British citizen would not fall Withing th.eI;lOrta-
ing, yet it is of the same character and is a subj ltS Eed-
could not be dealt with by a Provincial Legislﬁ(;r;v i
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gection 3, the Gove
oasUres ’ : In
: s

in Councﬂ 1 m}th;) such Dfast e ; eirehendedajv he May,
lf]~om time t0 tm;xistence of real Oft pdefence ] ar deg,
povs 2500 of the J for the gecurity; » Peace, opq,.
hyies . gdvisable A nables the.G(.)vern()r in Qo X
tter within the Powey n;
0

ject MALYE )
d time, which does fi

aqre 01
a}ld we aal with any SU reScribe
il o during 12 ne War Measures Act ;
ent rovision of the Re Gray (1 tself,
with any-pl ostablished i1 ¢ y (1), and p,,,
Jusivety . Co. V- Manitoba I'ree Pregg (2)

€ , .
an Duff 12 the Chemicals Ref erene,

the highest political nature, 1y ;
f powers legislative i, 8 th.e
pothing less than g thej,

country in time of war, Dlen,ary

ction 2 that 1t shall pe B

- ’[;lat war, invasion, o IEUITEEON, rag)
clusive evidence o ond has not ceased 'untll by Procly,
d, ex1s§ proclamatlon was made I t-
o declare® - =~ ineil were passed. Evep i 0
hese Orde 1ort Frances €ase (2) that Pallt

0 conclude matters undey .

:ceretion .
dIEBIggs” oyides 11 se

The Act

ay

Sith which we are here concerned p]&inly
« originating during the war, so that [
Council can be taken to be an eXercise

arose
3.1'1 a 1€ =} ) 1e Suh.]e(”

think the Orders in &
of the powers vested 1 P

. - ,. l

consideration.

matter under tod |
sresented by couns

The very able arguments I 4 sel for the

Co-Operative Committee of Ja‘pa,n‘cse Cﬂ;;ﬂ‘dlﬂlls have hegy,
Jealt with by some of the other mcnll & 8 of the Coyp
and I shall make brief reference t‘o O‘II.Y t\“\\o or three,

It was argued that clause 9 of Ol.d(?l in Council P.C. N,
7355 might have the eﬁ”fact of depriving a person about, ¢,
be deported from any right to a wrlt of habeas corpuys, 1
agree with the other members of the Court t'hat such is not,
a proper interpretation of 1'Jhls clause. I thlll}{ '_chat where
any question of fact bearing O the jurisdiction of the

(1) (1918) 57 Can. S.CR. 150. (2) [1923]1 A.C. 695.
(3) [1943] S.CR.1,at p. 12.
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Governor in Council is raised, the person ¢
have a right to put it forward: for exam
not he had signed any request or had been
by misrepresentation or coercion, or whethe
of the Japanese race. The validity of the
on the reality of the requests and any individya] )
to raise a question of fact, so far as it affects hv'VhO b
not be deprived of an opportunity of establishinlmfl-Should
I am in agreement with what Mr. Justice fatls gy
caid in regard to the fourth class, that is WOS % s
children. e
The question submitted in this reference is ag follows

Are the Orders in Council dated 15th December

; , 1945, bei |
7356 and 7357 ultra vires of the Governor in Council eibsh’eb‘%lng P.C. 7355,
part and, if so, in: what particular or particulars? ’ r in whole or jn

oncerned would
ple’ Whether or
Induced to sign
T Or not, he was
Orders depends

In my opinion all the Orders in Council are 7 :

; ; . nt
the Governor 1n Council with the exception of Taa;)zres of
2 (4) of P.C. 7355. paragraph

I HEREBY CERTIFY to His Excellency the G
General in Council that the foregoing are i reaqOvernor
the answer to the question referred herein for ~}(1)ns f <
and consideration. earing

A. B. HUDSON.

Ranp J—His Excellency in Council has referred to thj
Court the following question arising out of certain Ordexl-S
in- Council which deal with the deportation of persons o?
the Japanese race:—

Are the Orders in Council dated the 15th day of Dec
: emb 5
being P.C. 7355, 7356 and 7357, ultra wvires of the Govem0r?neéolg4?{
either in whole or in part, and if so, in what particular or particula e
to what extent? s and

The Orders provide for the deportation in certain circum-
stances of :—
(a) Japanese nationals;
(b) Naturalized British subjects of the Japanese race
resident in Canada;
(¢) Natural born British subjects of the Japanese race
resident in Canada; and
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; ildren under 16 years o &
he WiVeS and ¢! | .
i ns in classes (@) p) and .ict)
rnor 1 ouncil t0 enact legisla:
Gove .on 3 of the War Me a;ilon
res

o power 0
gt s deriv from S€C io ]
it is ertinent here, is as follows:_
nd authorize such
a
cts, and

Act, which, ; ;
% i uncl ma

3 The GOVBII]OI' lnt'fno i mm Ch _Orders an:d Peglllations

; ] or & prebended war, invw’sizs he

asion, o,

‘ -tence O :
the e advisable for the security, defence

or certainty, but not S’Opeace’

as to

it is hereby declared t,
<tend to all ‘mattersuclat the
Omj

erated, that is to say: e

est’ detention;
hall deal with later, T
) anl

pound by decisions of this .Court and (?f the. Ftliia] B
ttribute to parliament the intention of cloth; .

a i1 with quthority to enact by Orc;ng
ns of the Act, Jegislation in a fig] er,
by parliament itself subject Onld as
. of Parliament under Yt }:o

e

delegate to the Governop ;
it

British ;
Couneil: Dult % Js Chemicals Re)ference (1). The o
dition of the exercise of that power 13 that the Governoy ra
ason of the existence of real or app In

re-

Council chould by reas -
i rection deem nec
e

SSa.ry or

hended war, invasion O insur
advisable for defence, Peace, order amd
welfare

of Canada the acts and things which by Order he pur

o do. Tt is 10t for the courts to substitute their Vieports
any such necessity or advisability: but it must appear ;V o
the Order or be presumed that that decision has been'l o
or the condition laid down by Parliament is not f ulﬁllzgde’

The preamble of Order P.C. 7355 contains the followi
ving

any restriction O
ca Act 10

the security,

recitals:—
Whereas during the course of the war with Japan certain J
o apanese

nationals manifested their sympathy with or support of Japan 1
ape Dy mﬂkin
g

requests for repatriation to Japan and otherwise;
And whereas other persons of the Japanese race have re
ave requested
or

may request that they be sent to Japan;
And whereas it is deemed desirable that provisions be made t
: ade to deport

the classes of persons referred to above;
(1) [1943] S.CR.1,at p. 10.
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And whereas it is considered necessary b
Yy reason of the w
ar, for the
)

securitys defence, peace, order and welfare of Canaq
Canada, that
’ provision be

made accordingly;
Now, there-for.e, His Excellency the Governor
the recommendation of the Minister of Lab r General in Council
Secretary of State fo; External Affairs, and ucl’llélr, concurred in b(;,tﬁn
chapter 206 Te Rev er th o e
P of the Revised Statutees i?tgorlty of the
anada, 1927

War Measures Act,
i pleased t0 make and doth hereby make the followi
owing Order:

A equest for Iepatriation iS deﬁned as aw t
1 / written e
1 quest

or statement of desire to be repatri
4 patriat
Then follow specific provisions dealinegd V(:;t}?e?}t to Japan.

e different

classes of persons affected.

Of these classes there is first that of J
The prezupble quoted recites certain capaneS.e nationals.
Governor 1n Council pertinent to jurisdiofz.c lusions of the
to say whether from these and the Operai'lon’ and we are
the Ofder we find that the decision whi hlve provisions of
rescribed as 1ts condition has not been Cmatéle statute has

e: wn re Price

p
d Company (1), Duff J. (as he then was)
was):

Bros. an
"t cf0 DIJ\J/E‘C tloBI'1 the, sole point requiring examinati
. (oL . E . < 1 . ;

el maéioirstgongntwn in his 'admirabl:n is that which
under the authority of S overnor General in Co argument that
I think y of section 6 of that Act are not | uncil professedly
’onnd'suchl ordeYS.are reviewable, in this sense L;-Et judicially revisable
Tc)gicrie é?g .t' i'z.‘ahdlty of t:hem is called into questioat _‘Vl}en in a PTOper.
oL & jus lct; to con51de'r and dedde wiheibe n, it is the duty of a
jurisdiction areé ulfilled and if they are not bei r the conditions of
the sentence of the law upon the illezal 'order ing fulfilled, to pronounc
5. 5 S . e

Govgrlrlxi : tlCl,‘e CO?dltlons IOf,JuriSdiction is, in my j
is nece"}‘q i shall, depide that Sk Darticulay judgment, that the
Derils ahcht‘uryl or ﬂdv’}sa‘ble for reasons which have r measure in question
; : 0!;3 p(f)ss%ble of real or apprehended wari)(ﬂl1e relation to the
B Vflevlz as having no relevancy) or as ha I'Eave the case of
the war or the objects of it ving some relation

arises oubt O
orders in cou

insurrection ou
to the prosecution o

Rex v. Comptroller (2). The lan
15 not prec':lsely that employed by ﬁli&i:at?ft the preamble
ion to this class of persons it appears, I he’ but in rela-
the Olzfler th?t the condition has Beerf OulF1 say, from
;‘? ds ClePQrt’ ar_ld “repatriation” are appr?m?ﬁEd' S
Peai‘llli‘;lrrf:nth lts r;fltlve ?Ountl.‘y of an alien. Tlljlr(;ate tro (1
£l is ullderod fal Wlth aliens is unquestioned I;g‘(’ier i
obligation of h'e sEAHion T e Coner oy CO{mCﬂ o
S s withli }i)wn state to receive him must be d. e
o () e power of the foreign state to ex ien.led
20) 60 Can. S.C.R. 265. (2) [19411 2 K.B. 306 Iji 3?61m}
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im lemented ere by 2 directj
Ry h I chall refer later. 1onof

and this has bee
General MacArth
As is seem the seco ecital 0 };1 5;’::;11]:}116 speaks of
“other persons of t Jap?mfase rac timt, N ¢ operativg
aragraphs of the Order it is ¢ arJ it nguage refepg
to both nat calized PETs° e zcb)p}?ave ar‘}‘;‘;z;ld naturg]
+1sh subje N - ese raci
21(‘)11;;1].3 rilt‘llf ?)rdje Jation naturahzed ?ubjects r&ial
pe read h Ord 56 which deals only with that clait
gnd is a8 follows: SS
i i of ;
ot 76 5 Sk
urse

Whereas by Order 12
e for the depormtlon 0
ved or sent to an enemy
cOuntry op

provision is ma
e requeste to mo?
hy with of support of the enem
Y POwerg

{ the wal, h
otherwise
and have tions themselves to be unfit for perp
Canada; anent
Governor General in Counci]
, On t‘he

Therefore, His Excellency the
on of the Secretary of State (concurred in. By the 8
nal Affairs) and under the authority of s Wy Aecretm'y
-ed Statutes of Canada, 1927, is plleasu’ffs
’ veased to

order and dO
n who, being & British subject by naturalizati
Act, chapter 138, RS.C. 1927, is deported fro 10n undey
~ under the PT :n Council p.C. 7355 of 15th Dece m Cangay
d from the date upon which be leaves Canada in thmber’ 1945
e either 2 British subject or ao éourse of
anadian

ghall, as aB
tation, cease 0

such depor
pational.
9. The Secretary of State shall publish in the Canada G
who have ceased to0 be British subjects o aéette the
r Canadi
an

persons

names of all
of this Order.

nationals by virtue
onals, these tw
vo Ord
ers sh
ow

As in the case of Japanese nati
the Jurisdictional decision of the Governor in C
OUncll in

relation to naturalized Japanese. But 2 question ari

the relation between revocation by Order 7356 31]11 arises of

755 No doubt the expulsion was inteC ddePOrta-

followed by alienage of the deported persons; ri) ed to be

or only a partial effect has been brought abou,t ut if ng

7356, does that modify the operation of Order 73}23; )Order
55

The Naturalization Act contains a number of
of grounds

uﬁpon :lvhich the revocation of mnaturalization

?Oet(}zlte., but.the only one of interest here i can be

rth in section 9 of chapter 138, Revised Sst ?m’t o
sed »otatutes of

Canada, 1927, which is as follows:

35

Ty Of State
whom the
disaffected
der) I'EVoke

Where the Governor in Council, upon re
. . * * ks th’DDI‘t of the Sec

) re

at the person t(t)a,

Canada, 18
-anted has sil}?wn himself by act or
, the Governor in COuncifI; E?ﬁl ;0 be
» DYy or

Order 7356 does 10t refer to any naturali
- o ffected OF disloyal”; it deals Onla lzefi person bein
tation of 8 person under Order 7355 an{l with the depog
the deportation On the fact of ar équ this in turn puz_
which has not been revoked in writing e;:i o repatriatios
o rIA geozlfcigoi;n;i}c}i’ fron} il lar?;ut; September
sfied In each case g:)af tt}ilat the
e dis-

Governor 1

.affection or dis}qyality of the naturalized

is a penal provision of a drastic nature ea. gerson? Here
ects

British subjects, T am unable to suppl
by 1mpllcat101} _ The revocation for ptlfly that conclusion
require th? aid of the War Measures jlt cause seems to
Governor, °0 Council, as distinguished f ¢t to enable the
of Sf-‘;ate'for Canada, to act under the ]éom th.e Secretary
but in either case, action must be strictlatur'ahzation Act
visions of the latter 28 to grounds in ordy within the pro-
- .revocatlon], I.t was argued that as (_'3[;‘ to- bring about
rescind the adoptior, the Governor in Carhament could
e v gr_ound he might see fit: bouncil could re-
tinlk, misconceives the foundation of . but that view, 1
AC?- The le.ng1ative efficacy under Wh'e Natumlizatz"on
Zﬁtlgfnvsi?slels hls that Of{ the British Nati:)ilaliohe naturali-
ent. ’Il‘(}i . ilsokzleerf “gdopted” by the Can:z/' Act, part
Canadian Parlia;n would seem to mean sim llan Parlia-
sion to Canada Ofe By hs de?red the way fOI; 3;ht‘h&t the
naturalizati()n. Thz? fir;p(zlfl tAct providing ane eiztgn_
dian GOV(;annéent to exercise Eﬁelypoi:fl;}rlsoizes the Cfri:
eewitin:}?zn-smtm? is not ez fac(ézefgi's' T}.le
as an exercise of 0 COg.ceptlonZ but if we look‘ ictly in
ot jurisdictio anadian legislative jurisdi - upon 1t
specific investmn must. _be deemed to be b iction then
Act, but limiteilnt ? dditional to the Brtish Nﬁrt;fay oL
Terial Act Nz rictly to the precise langu America
dity Act arises b question of the Colonidl i
iotute o resc decause of ‘the express POw aws Vali-
cind the adoption. But naturaliez;t}mder e
1on effect-

form of t
accordanc
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tus lies outside of the legislat:
Act: and a8 the conditions of .Vﬁcazlg’};c?il% not beep
complied with, the status of Britis sub) a5 10t boe,

destroyed: :

Ano}’;her view of these statutes might ioe that each mem-
per of the 0 onwealt h GOI'ICUII_”ent acFIOn oF T
s empire—wi Jegislation which in re] e
grant OF r i 13111'&1}2&’61011 Ty §~
d at its pleasure without affecting ¢ e
o other members. But il
legislative design of the British Nationality A is
7356 declares & cosser also of being a C ct.
and in this goes peyond status. By ana-
ct, cha r 21 of the Revised Stat the
is & British subject who l.ltes
Canadian ¢ definition of the Immigrazs- a
Act. The latter for the purpose here requires a C ion
dian domicile: and the right 10 residence in Calana-
he Order takes away from 1ada,
the

appears t0
ountry of origin consentj
ng

deported person.
e requirement for permanent exclusi
. ‘ S10n

(1927) & Cana .
itizen withl

to his return,

is obtained. P these circumstances I am unable t

that the failure 1N revocation of naturalization is of0 "
s to affect the operation of Order 7355 e

q nature 2
In relation
subjects residen
1 observe firs
other two classes
equivalent of an or

d class, natural born Britj
‘0 . ‘l'

a, serious questions aris tsh
arise.

expulsion of persons in

is in conjunction with an order o i

der made by General MacArthul tfhe
. hur for

their reception 2% repatriates 1 Japan. The 1
passing betweenl the Governments of Canada }m Ttters
i d the

United States make it clear that what was asked f
d was “repatriation”. That word is defined hOI‘ wnd
either a «peturn” to Japan or “beinl i
but obviously that definition is irvgl sent”
f the word as 1t is used in the Colle eVan.t
e two coontries. “RepatriatiOn"nmum—
the patra Or fatherland, and it llneans
ulsory transfer of a natural boml agll.]to
S

untry. Whatever legal rights it
& sSts 1

to the thir
t In Canad

t that the

concede
7356 in effect as
to that country;
to the meaning O
cations between th
simply a return to
relation to the comp
ish subject to a foreign €O

in in Japan do not apply

may conter o enter or 10 rema
t0 such sub] t."h thout the loss of citizenship status
panis e WlEf : ile over eriod of t1me what-
or rights as ¢ ,? = early olitical organization 0
its feasibility in 58 : : :
ever conslderlng the tenacity with which
the world 1# to- nd water is now sou ht and held, 2
every f00 f1 soutive i ossibility Admittedly one
leglswOiv nd o leg wer b force its oW citizen into
govere! n hi? nnother It is quite the case that banish-
the terrld Zile known the common Jaw, but in €ac
{nent 2 A deportati® o politically unorganize
it cranspor on to @ British colony by W&y of pun
]'allilrnént for a crl nal offence or a yoluntary exile made
lsther by Wi of abjuration of the realm OF as fulfilment of
el . ondit' don or other remission Or as an avoid-
nee of punishmen requiring celf-exile In none of these
tuations is there the slightest suggestion of compulsory
invasion of another’s territory.
d effects of deportation of natural born
to be these: 2

The process an
British sub der the Order seem
physical com leave Canadian shores; & de facto
put not de jure entry upon Japanese territory: no citizen-
ship rights in Japan and 2 retention of the rights of Cana-

dian citizenship-
 case as if, instead of a Cana-
al of Japanese origin, I were dealing with that

lian national of English extraction

dian nation

of a natural born Canac

who sympathized with Mosley or a French-Canadian
Pétain or an Irish-Canadian

national who supported
Jera’s course justified. Tam asked

national who thought deVa

to hold that, without a convention with those countri

the Government may, under the War Measures Act :eii
, an

without affecting the hational status or the cits )
rights of these persons ;ssue an order for their d itizenship
to those foreign shores. I am unable to eportatlon,
contention. agree with that
In these days, We are familiar wi

L fions of population f;(lj-rir ;’\ ;thz);(;htingfs or transfers
agi'eeroeiit v imposed, but they are carrieci’ Ot g
of nationality as well as of country: a depriva(zilOnaosf (;}'lgnges

101Zen-

ust deal with this ¢
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. estment of them by th

v
done or intel’ldEd to be done by

dealing:

the Order with ghllc' ment in enacting the War Measyye,g
I think that Far 18

a fundamental assumptioy,
templated, as
Act must have con

. n of legislative
X he delegatlon ' Power
underlying the s’ca'cutf:‘,&L 2ter only, and must have intendeq

of a strictly Jegal charact Council to TEASUTeS O actiong
to Testrict tl}f %ﬁﬁ?;frqlfamy would inlilerezlthalG iy
in which full ] 1 Tegs] character Wpuld e exc l{ded., What
without recogn? i juridical: it is an act envisaging th
is proPc')sedfh<t311‘1‘:3 <overeign rights of another state by 5
violation © ‘ﬁs territory and an affront to 1ts: chgl?lty -
i O; 1 he occupying power. Th_ls quality, of
represen_te s sresBit in the case of an alien: there the
course, 18 n? efpuISion is a necessary corollarx to that of
aut-hquty o Jude: Attorney General v. Cain (1): byt
the right to €X¢ tween the two cases is

s e
; nental distinction : .
tﬁ?nlf{u?lizluestionable. As a further illustration of the prin-

. he presumption against th
; . e mention b . e
agk n’zzollflike retroactive orders, which I suggest would
f)?(,ierthe Governor in Council, though there is no sych
i

icti arliament.
restriction On P .
On another ground I would come t0 the same conclusion

In Order 7355 the recital which, among others, relates to

tural born British subjects, refers only to a request to be
na T implying, as 1 think, a Contm’umg request:
:le;r;tgecl)lerall) rei:ital of «desirability” that pr0V1§ion be made
to deport and the declaration of the n(icessltyrto make
provision accordingly, appLy to all three? classes. The right,
to revoke the request by the n'atulal born Canadian
national is preserved up to the 1ssue of the Order for
deportation and this time lim1t 18 simply an ac'hnmlstrative
convenience. «Deportation” connotes.only a single act and
no period of time beyond the accomplishment of the expul-
gion. There is nothing in the Order to prevent such g
© Canadian from returning at once t0 the land of his birth.
The contrast with the alien is obvious; once an alien
leaves this country, he must establish a right given him

by the legislature to return; at common law he has no
(1) 119061 A.C. 542

. o
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which is recognized in our courts.
v. Toy (1). Conside.rl.ng, thep, that the ODEra:t
Order against the Brltl-sh S}IbJect by birth is o
n a request which implies a continuing des
try, that the Order contemplates ag W51
Jrawal of persons voluntarily and enableg thee
make financial arrangements to that en d. &

h the other circumstances I have detailed) {

right t0 enter Musgron,
ion of the
aced solely
re to leaVe
1l the wit,.
Ministel, to
conjunctiop

wit C Rov
denc that th nd in th
Order clear eVicen © that act of expulgiop is no?:

deemed DY the Governor in Council either -
advisable for the peace, order or welfare of thig coessary G
reason of war; ar_ld the .essentlal condition of the untr.y'by
for compulsion 18 lacking. Provision
The members of the family of a Canadian 5
under Order 7355 be ?nclyded in the deportatiop
revocation of natura.thzatlon takes place, the Statorder. It
wife and minor children may thereby be affeczes pr e
where by the Order only incidents of the d. But
husband and father are reached, the fyll citizenship p
of the wife and minor children continue. It was ot 1P rights
urged that the Governor in Council has deemeq t hSenously
sion of such persons advisable or necessary to th e expul-
welfare of Canada for any reason arising oyt Ofe Peace or
most suggested was that it was advisable to the war; the
welfare of indivdual families; but that PUTposepsace and
seem to be among the objects of Parliament’s dele 0€s not
Jegislative power to the Governor in Council, gation of

upo
this coun

at-ional may

Sta,tuS Of the

Mr. Cartwright argued that the war emergenc
deemed to have ended when the War Measyres A}; tnl;uSt be
inoperative on January 1st of this year. But that : eﬁa}me
confuses the emergency with a particular p eriOd’ ft_mk,
which particular legislation is related. The emer er? 1t to
state of fact underlies both the War Measuyres Aft Cy as a
Transitional Powers Act which came into force o ;nd the
1st, 1946. anuary

Then it was argued that section 9 of Order 7355 ;
vires because of conflict with section 6 of the Wqy Mls ultra
Act. But an “order” for deportation under Ordeias%rgf
0

means one that carries with it the force of law. The
(1) [18911 A.C. 272.

« legal
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relates only to the age
which the restraint 18 effected: Liver?-f;
e

v.

therefore answer the question as follows:
Order 7355 18 intra VL : of the Governor in (y,
als and to persong ofuiﬁil

e

in relatlorf b nat.uralized under the Naturalization,
Canada 8 to persons voluntarily leaving ¢ ;101; of
. in relation t0 the compulsory depg Nada,,

n British subjects resident in Canada, rtatioy
16 who o 110k comze wit’h‘cilgd of
AN the

wives an
first two classes.

9 Order 7356 18 ultra vires of the Governor in (i,
unci]

to the extent that it purports to revoke the naturglisg s
of persons of the Japanese Tace 1_1nder the Natura] .Zat{on
Act but 1t s intra vires S0 far as it takes away inciézatlf)n
vights and privileges of such persons as Canadian nat'entlal
¢s of the Governor in Ccl)(l)lnals_

ncil,

3. Order 7357 1s intra VI

qubject t0 the observance
Naturalization Act as to grounds for the Tevocati
on of

naturalization.
] FEREBY CERTIFY to His Excellency the Governor
in Council that the foregoing are my reasons for the energ]
to the question referred herein for hearing and COnsideanswer
ra:ti()n

I. C. RAND

Keurock J—DBY Order in Council of the Sth
45, His Excellency the Goiay of
€rnor

January, 1946, P.C.
ferred to this Court
pursuant to
the

General in Council re
provisions of section 55 of the Supreme Court 4
ct the

following question, namely:—
Are the Orders in Council, dated the 15th day of D
b.eing PC 7355, 7356 and 7357, wltra vires of the Gover ecen_lbel‘, 1945
either in whole or in part, and, if so, in what particular or III)Or t'ln COuncif
articularg g
nd

to what extent?
The first named order, P.C. 7355 contains th

recitals:— he following
.Whereas c.luring the.course of the war with Japan :

nationals mamfestfed their sympathy with or support of JCertam Japanese

requests for repatriation to Japan and otherwise; APaL by making

(1) [1942] A.C. 206, at 273.
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And whereas other persons of the Japan

request that they be sent to Japan; €se race have re
And whereas it is deemed desirable that .

the classes of persons referred to above; provisions b

A.nd whereas it is considered necessary b
security, deffan-ce, peace, order and welfare 3; reason of the w
made accordingly; of Canada, that o tor il
; ’ Provisio
Now, iillzzzfzzieénﬂli Eﬁce‘ller{cy the Governor G n be
Secretary of State f OEt‘ o e o L P e
= a or el Al wod d’ concurred in by on
.WaT e((izsu'res ct, chapter 206 of the Revisedn er the authorit s
;s pleased to make and doth hereby make the £ nStatutes of Cana}(; ey
(¢} OWing Ord a, 1927
er,— ’

. By section 2 (1), it is provided that
sixteen 3,7,ears of_ age or over, other ?h every person of
na,‘monal , who 18 a national of Japan -raa_n a “ Canadian
and who (a) has, since the date of decleﬁ'd?nt in Canada
the Government of Canada against Ja aration of war by
1941, r'nade a request for repatriation .pan on December 8
detention at any place in virtue of an ,Oilr (b) has been ir;
to the prqwsmns of the Defence of C a;agr made pursuant,
of Order 1n Council P.C. 946, of the 5th a Regulations or
1943, as amended by P.C. 5637, of the i6t(}ilay of February
igig, a;:;l W:s so detained as at midnight ?ay of August:
945, Ay e deported to Japan. B of September 1
vision i made for the deportation yt subsection 2, pro-
naturalized British subject of the Japano Japan of every
of age or o.ve.r resident in Canada who l?se race of 16 years
for repat.rla.tlop, provided that the s as made a request,
Ii(;;%keds llkl) Wr%ting prior to midnigh;”:;fe Shad not been
to nétur:1 S}fgian?)- %nakes §imilar provisioneI\:;'ember o
16 years of age o ritish sub].e cts of the Japan Vi xempeck
of these persons I Ovet; ProviCed St neiiEgs el
making by the Mﬁim'3 o Tevese. in iy o
e absection 4 lgllster .of. Labour of a deporfrtl'or ooy
B eporta , the Mlnlster may include rtation order.
I jon the wife and childr p b
age of any deportee. en under 16 years of
By section 3 2 request for r o

final and i Spatizston tha
only 10 tlllr;e;?si}i)sliirfl(s)rfzhe purposes of thil a&dﬁi ii?amed
- e or revocation Rty
Iljgnciienc:l?lng;t;z is provided that anyageeggl?’tementmped'
. depgrtat' ion or placed under restraint i e detained
ion shall be deemed to be in legallrz ’thte C(;ourse

ustody.

quested or may

e made to deport

the recom
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p.C. 7356, it is provided, with re-
on naturalized under the provisions of th
1927, cap. 138, and who iZ
upon which he leave
a Canadian na tionals

By the second Order,

spect to any pers

Naturalization

deported, that
Canada, cease b

By R.S.C. cap- 21 it i

2. The following P

(a) Any British su

of the Immigration cts

ch citizen;
t of Canada, whose father was
a Cﬁnadiau

person’s birth, or with regs
y of May, one bhOUsandrd.to
any ‘person.WhOSe father at the {: nine
qualifications of a Canadian ‘jytl:le of

ational

Nationals, vizi—

Capadian
citizen within th
€ meanj
ing

ersons aré
s a Canadian

bject who 1

(b) The wife of any sU
(c) Any person porn OU
National at
persons porn before t
hundred and twenty-oneé,

such birth, |possessed all the
as defined in this Act.
reason of pis having been borm in
n Canad
a

3. (a) Any person who by

is a Canadian National, bub who at his birth or during hj
became under the law of Great Britain OF of any self-govern; is minority
of the British Empire, & national also of that Kingdom or Dlng .Dominioil
is still such & national; an ominion, ang

(b) Any person who though born oub of Canada ig
& Canadia
n

National;
may, if of full age and not under disability, make a declaratio
his Canadian nationality- 1, renouncing
y be made before a notary public
v or other

9. Such declaration ma
to administer ©

and may be in

person authorized aths in the locality in !
declaration is made, the form set out in the S“"lnoh the
this Act. chedule tq

3. The declarant shall transmit his declaration to the Se
; cretary
of

State of Canada and upon the Secretary of State being sati
sufficiency of the declaration and that it has been duly De\;; ]Sﬁed.of the
be filed on record, whereupon the declarant shall cease to‘ bCUted’ 1t sha]]
National, and & certified €opY of the declaration shall be for e a Canadigp
declarant with an endorsement thereon that the original d?c?;de? to the

ration hag

been filed of record.

By. the third Order, P.C. 7357, provision is made f
appointment of a Commission 0 make inquiry cOncOI Fhe
the activities, loyalty and the extent of co-operatio N g
the Government of Canada during the war of an o

apanese

nationals and naturalized persons of the Japan
e eSQ I..l-c
ace

1cn prnats 2 - where their names are referred t
i e s . 0 the
ommission by the Minister for investigation with a t he
a view

to recommending whether, in the circumstances of a
; any such

case, such person should be de 1
. ]  deported. It is further provi
that notwithstanding any provision of P.C. 7351561 tll)llem("l —
) om-
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mission may, at the request of the Minister i
the case of any naturalized British subject €r, Inquire into
race Who has made a request for repat of the Japanese
fnal under the terms of the said Order in gatlon which is
ke such re.commendations with respect ouncil and may
the Commission deers advisable. Tt is ftO such case ag
that any person of the Japanese race reco urther provided
Commission for deportation shall be subj mmended by the
ander the provisions of Order in Counjc?f t to deportation
where any person is so recommended fo P.C. 7355, and
ghall, from the date on which he leaves C r deportatim Tis
of such deportation, cease to be a Bé.m.ada In the course
«Canadian national.” ritish subject or g
All of the above orders purport to b
the provisions of the War Measures Acet m};de pursuant to
On the 28th of December, 1945 PCJ S.C. 1927,
this Order it is recited that t}’le :7\’(.1157'414 was passed
n;zlJPowers Act, 1945, is to corzlenql Emergency
Eoer :}I:ual(‘iy’ 1946’ and by its terms o .fOI‘Ce on
at day the war, for the provides that
Measures Act, shall be deemed no lon purposes of the g
section 4 of the first mentioned ier to exist, that under
Council may order that orders and ¢t the Governor ir
made under the War Measures Act 1 regulations lawfulln
created thereunder in force imm’e(zll" pursuant to authOrity
of January, 1946, shall, while th 18;;31}" before the ﬁrs}’;
Transitional Powers Act, 1945 ie' ational Emergen
full force and effect subject 1;0} s I force, continue cy
thereunder, and that all orders amendment or revoegt; A
and in force immediately befor&Lnd regulations so muc)ln
Emergency Transitional Powers Ae the day the Natioa e
chall, while that Act is in force et, 1.945, comes into fornal
effect subject to amendment or, Contml’le in full force ce,
revocation under that Zlclg

In pursuance of the order of refe
) ren :

}ézg;facldaal f}?em:?tt on behalf of the A(;:Oii:hls Court, we
Cooperz’ztive Cor(ilrn?y g COlu{nSeneral i
for the Attorne Hgttee O AR e A s
for submissionsy feneral of British COlumbPS' Counsel
Canada, while cc())unzgimfsel o Attome;aGS;pported
validity of the orders in qcl)lreél’z?oen Committee attac?czilalt}?:

Transitio
the first
on and 2




¢ Orders in Council here in
tter which, in the absence of the
Woul i -thin the COmpetenCe of
Jegislatures as bei perty and 01.\,11 rights,
hat to restrict 81 liberty of the subject where
been committe is an %llterfereme With o
civil right and be the d_e01s1on of the Court of
o0 in 7€ MacKenzte ('1). The contention

the Orders in Council are in the{r nature preventive
e riminal law. T S qom.

. that, by rea an, a.new aSI?ect of the
business of government arises which justifies legislation by
the Dominion Parliamen is aspect on matters normally
B.N.A. Act. It is also

exclusively within section 92 of the [
ontinue to be justifieq

conceded that such Jegislation may ¢ ue
after actual war has ceased but while conditions arising oyt

of war continue, and reference is rnade to Fort Franceg
pulp and . Paper Company V- Manitoba Free Press (2)

Counsel contends, however, that P arliament by the enact-
ency Transitional Powers Act

ment of the National Emerg
cap. 24) has recognized that

1945 (9 and 10 George VI, cap :
the emergency of war which justlﬁed or required the enact-
ment of the War Measures Act ceased on the first of

January, 1946 It is further contended that as the Act of
1945 does nob include the provisions contained in clause (b)
of subsection 1 of section 3 of the War Measures Act, this
constitutes & declaration by Parliament that in respect to
the matters included in such clause there is no continuin
necessity for the exercise of extraordinary powers by thi
Governor in Council from the first of January, 1946. b
reason of the emergency of war or of any continuing t;an;,:
sitional post-war emergency.

Under the provisions of section 2 of the War Measure
Act, the issue of a proclamation is to constitute conclusivs
evidence that war, real or apprehended, exists or has existes
for any period of time therein stated and of its continuan
until, which has not yet happened, by the issue of a furthce‘
proclamation, it is declared that the war no longer exi'stel

The Act of 1945 recites among other things as follo‘;ys- >

And whereas the nat )

continued since the uncon
(1) [19451 O.R. 787, at 796.

jonal emergency arising out of

D the w

ditional surrender of Germany and Ja;aa; haj
an an

(2) [1923]1 A.C. 695.
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. ; is essential in the national interest that
ptinul g,‘ ers continluefto be exercisable by the Governor in
it . ‘ ace of the exceptional conditions brough
cer . quring nd it is prefepable that such transitional ‘polwer:gbf;c
special quthority in that behalf conferred by

¢ being exercised under the War Measures Act; and
ing c-mcumstances it may be necessary that certain acts
: g q aubhorized and.certaln orders and regulations made
¢hing O Measures ol be continued in force and that it is essential
Govern Council be avuthorized to and authorize such further
ofi ake such further orders and regulations as he may

or advisable by reason of the emergency and for the
jpuance in an orderly manner as the emergency

d during and by reason of the emergency.

ernor in Council may do and author-
1. acts and things and make from time to time such
J regulations, as he may, by reason of the con-
J existence of the national emergency arising out of
he WAL against Germany and Japan,'deem necessary oOr
advisable for the purpose of certain specified matters includ-

py clause (e),

continuinng or discontin‘ui
measures adopted during and by

Section 4 provides:
prejudice to any ©
Council may order t

whereas i

dee "of the discont
measure adopte

ion 2, the Gov

orderly manner as the emergency permits
reason of the war.

ing
ng in an

ther power conferred by this Act, the
hat the orders and regulations lawfully

Withou t
pursuant to authority created under

Governor 11
made under the War Measures Act or
:d Act in force ;mmediately before the day this Act comes into force
full force and effect subject to

the said ¥ e . -
i Act 1s 1n force, continue 11
tion under this Act.

vision is made for the Act to come into

By section 5, pro
1946, and it is declared that

force ON the first of January,
t day the war against Germany and Japan shall, for the

ar Measures Act, be deemed no longer to exist.

It would appear that the effect of the declaration in sec-
n 5 just referred to is, so far as the War Measures Act is
that statute no longer available as
quthority for orders or regulations thereunder. However
the statute of 1945 becomes the authority for the order;
and regulations for which 1t provides, and an Order in
Council of the ogth December, 1945, P.C. 7414, passed
under its provisions and pursuant to section 12) of the
[nterpretation Act, provides that

ations lawfully made under
ty created under the said

and after tha

On
poses of the W

pur

tio
concerned, to render

a1l orders and regul the War Measures Act or
Act in force immediately

pursuant to authori
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the National Emergercy Transitional Powers Act, 1945
hall, while that Act is io force, continue in full fOI‘Ce,
and effect subject to amendment 0T revocation under that Act.

I think, therefore that although the Orders in Counci]
here in question cease to derive any force from the provi-

sions of the War Measures Act from and after the first, of
January, 194 they derive their force from

6, after that date, :
the statute of 1949, by reason O the ex1§tence of the emer.
gency therein t think, therefore, that

before the day
comes into foree S

referred to. I do no
argument of Mr. Cartwright

effect can be given to the
that Parliament has declared by the statute of 1945 that
there is no continuing necessity for the exercise of such
powers as Were formerly contained n subsection 1 of se
tion 3 of the War Measures Act. ¢
With the exception Of the above argument, no oth
attack (apart from the question of severability) was masr
upon the orders which affects the validity of the or der:

with respect to nationals of Japan. As I know of no oth
ground of invalidity in this respect, I would hold the ordeier
'S

valid with respect to this class of person.
It was next argued on behalf of the Committee that

the Orders 1n Council in question in so far as they provid
for the removal from Canada of persons other than ali )
are not quthorized by the provisions of the War Meaéu?ns

es

Act.

It will be convenient, in considering this submission, t
quote section 3 of that Act: 3
The Governor in Council may do and authorize such acts and thi
and make from time to time such orders and regulations, as he things,
reason of the existence of real or apprehended war, invasion or in may .by
deem necessary OT advisable for the security, defence, peace :l‘l(;recmon
welfare. of Canada; and for greater certainty, but not so as tO,rclt v and
generality of tl}e foregoing terms, it is hereby declared that the strict the
the Governor 1n Council shall extend to all matters coming “2?}:\f0rs of

hin the

classes of subjects hereinafter enumerated, that is to say;—

As will be observed «“deportation” is n
) ’ ot defined i
Act but by section 1 (@) of P.C. 7353 it 1s deﬁnedefils Bk

e remo {11 pursuﬁnt to t any perso f
th T V vhe B.uthrltV Of Uhls Orde]' (6]
n iro
m

any place in Canada to a place outside Canada.

(Tt is also to be observed that the words used in sub
sec-

tions (1) (2) and (3) of section 2 of P.C. 7355 are “d
. epor-

ted to Japan.”) The contention on behalf of the C
om-
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eff_eo‘o is that these provig
by the provisions of the War Meag;ns € not,
Counsel for the Attorneys Generalres Act

ta,tion” as Psed in ‘the statute is wide =
meaning &Ven to it by the definition houeh to i
in any ovent, the definition in the In the gpq, %ude the
pe carlier general language of Subsord'el‘ is ay Ol,lt that,
n In re Gray (1), Fitzpatrick Ce?lon e oL
the specified subjects in the -S-C. said ity
for introducing specificationg zgseetion at \13
S that 4 8,

thosg
Speci
€Onneteq iiied

i)@plicitly that

ttee 1

Ntend thote

ence 0
that the reason
subjects were .more or less remote from
nd it was therefore thought ex;1163§e w

lent

the wal, &
lative power of the Governo
r could go ey

the legis
Duff J-, as he t-hen was, Said at ]_68
ghere is in bl}; sei‘l’lnd b;zmch of the section aﬂ’enu
beﬁ;htlioszﬁb? %I'Oups of subjects whichm,eration (an e
ht conceiv b){ € ,rEgarded as ”marginallt( appears tq &?meratiOn
h ivably arise some controver instanceg ave been
first branch of the section) * iy Whether o . o Wich
* not, the
y fell

hich Were
to declaye
en thus for

there Mig
within the

At 177 Anglin J, as he thion W@ et
S15.C. also agreed, said %% With whom

speciﬁcation should be deemed to be of
1, doubt as to whether they fell within th b
wide as they are—that ez abundants ¢ B
them speciﬁcally. Hately iy
) .
In Izl/lurr‘z‘my s New English Dictionary, «
deﬁnﬁ ‘3‘.5 to 'carry away,” “ carry off * deportation T c
port, especially to remove int > CELIOye R b
D eile” by th 0 exile” gl 4o o0
Exile” by the same authority is define to banish:’
removal ,fro‘m one’s native land accor(cal' iy i enfore .d
) ve in &
Senteng'eé' pfenal expatriation or banish mg to an edjet or
s )

or condi f1on 0 being penally banished,” ¢ ¢ efnt, " ithe state

. :
i S%meb T land;” and “ banish ” is dnﬁorced residene
. e &
to the ban, proclaim as an outlaw,” « hed as  to put
demn a person by public edict or s, to outlaw,» «4

4 = :

‘to exile, expatriate.” entence, to legye ’(h0
s e

patl‘ick

which th
ere mi
of mi
Wasthe genera] tfrhng be
safer tq mentjs\
on

the
suc

con
country,”
Coultqtsel for the Attorney General of Cg
our @ ’entlTon to the definition of « d‘nada also calleq
Webster’s New International Dictionary eportation »
=) nameIY; the

act of deportin )
in mOdCrrIJl lawg tc/;lrcStritrio?falbeflrnfmd?})ormd; banishment; tr
inimicable to the public welfares di he country of an 5 transportatiop .
uextradition”. are; distinguished from “trax?:en co,nSidere&
(1) (1918) 57 Can. S.C.R. 150 portation”

in

and
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¢ evidently taken from the judgment of Gray

Ting V- nited States (1), as follows:—

“transportﬁtion", wextradition”, and “deportation”

although each has the moving # pe“r’;o‘n from the country, are
different things, and have different purposes: laDS_POI‘tatxon" is by w

nce against the laws of t;ly

he

of punish-ment of one convic ed of an offe B
«Extradition” 18 the surrender to another country of one aceuseq

This last 1
7. in Fong Yue
Strictly speaking,

to be tried, and, if found gyjlt
y)

country.
of an offence against 18 laws, there :
punished. «Deportation” is the remoV of an alien out of the count
e his presence is deemed inconsistent with the public welf ry,
d or contemplated either ungre
er

punishment being impose
t of which he is se

simply becaus
and without any
the laws of the country ou

to which he is taken.

Mr. Geoffrion
cited was In fact
portion of the judgmen

any event that the judgment is
The importance Or relevance of the above citation is, of

course, not from any binding effect it may have, but
illustrating a meaning assigned to the word in question a3
aling with & cognate subject. This um

se

o modern statute de
although o ;
gh of another juris-

of the word in such a statute,
diction, leads naturally to the inquiry as to the meani
lng

with which the word is used in statutes of Parliament
particula.rly in the War Measures Act. andg
To consider the word merely as the equivalent

tremove” O “CAITY away,” as i fact it may be used, i of
give effect t0 the contention of counsel for the Att(; o
General. To consider it, however, as the equivalent ;rff%ys
remove into exile” or «“to banish ” involves the i?l .
penal consequences, such as was involved in the old se Pl
of outlawry now abolished in criminal cases by thntence
visions, o'f section 1031 of the Code. Such a meanie B
my opinion, is not apt in the case of citizens whonﬁ’ n

as to whom there is no chai;g

committed no offence, and

no t.1:1al and no conviction, nor is it apt in modern ti :

application to & natural born citizen of a countr e
y as it

involves the idea that there is some other count

the citizen may be sent, which is under some 0{)}1" to which

receive h}m by reason of some previous conne t.lgatlon to

cm.zen with that country. No country is undC ‘lon of the

gation to receive the natural born citizens g fany ol

country and any attempt to force such 0 another
(1) [1893] 149 USS. 697, at 709. a citizen upon

nt or of those of the count,
ntry

hat the Court in the case |
dealing only with aliens and that tahSt
e

t quoted was obiter. He says i
not binding on this Cou;?

points out t
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country would  involye
an

nother
lnfringemen
t

Overeignt’y'
Bar on of
o author says:—
Stat :
owever far adﬁ ate may go in hospital
g who are bngErfOus dto the communit;, receiyiy
ma e re 1 g s
}; l'ight gfs 1&3 rlg.'»ht- of reside’nor n ne OP Lgners, of:
On th y e limited by gpecr 80 in ey By
. On the other hand, no Stat Specia] Joy: o fr
receive back into its own te?ritore can ip gislat; rdmary
¥ sub

refusé = ; . 10 the
" rejected by 2 foreign country. T jects fS'e ays o, Ome
which is sti - The b Ot 1tg ectival,
is still sometime ow Vely
s

bee i
cubjects ¥ power. ey A
. ‘ ) Ny 0 b
Poli“cﬁl measure, in truth can only be exere; Xercised g Statery oo
e cqntrﬂly to the rules of public law, an('lclsed with : i
it oub in so far as other States refuse to rec t.hat it s im,
€lve the Z 1h]
exileg, © 1 ca
| my

Private Internationa] Iy,
» Scong

ed

> P. 135

)

that the removal )
of CltiZe
ns of 0

It may be
another country can be arranged wji ne
: o W ¢
latter’ but it 1S to be ObSerVed in th;t}; the conSegléllt;.‘y to
r%ent e 0

ay

consent of Japan through Gener
Commander for the Allied PowiSM?CArthur, 'Ehss Sthat the
triation ” an‘c‘l nothing else. Rep)ati'a consent, ¢, l}‘preme
Murray 25 to return to one’s cou ;fti;tlol’l pi) eﬁnre a-
erson to his own country.” Thus in thry; " “to rested by
;s no consent to the reception of nat © Dresent o, ore g
who have -no country but Canada }lral born Cane t}}ere
ower subject to the control of thé apan i 5 sovadlgns
General MacArthur and no act suchpow.e i I‘epresenterelgn
can be Jegally done without his conse r?ts is here iy, qued .by
removal of a natural born Canadian - The fact thsstlon
would involve an infringement of th to another cout e

latter country apart from the COnsen: sovereignty Ofnt
a G when Canada has formally re of that coungy i
hostilifies, an.d fthat the governmént C(f)gmzed the eng o
above stated, 15, in 1y opinion, strong of Japan i oy, e
the statute 1 question, in the absenc ground for COnstm-as
a ma}mer which does not involve Suceil()f clear langUagelr-lg
It is relevant here to refer to the ofﬁa' result, , in
from the Government of Canada to Gerfﬁilc?\;[nmuni%tion
acArthyr X

\“Vhic the consent of the latter relates T'ha
g b COmmuynj
h uni-

cation is contained in a lette
. r of the 17th S
to the Canadian Ambassador at W th. September, 1945
as follows:— ashington and’ 7
reads

There are approximatel
' 8 24,000
' y 24,00 people of ne ,
in Canada About 10,000 (including dependeg?sI;ah S¢ Origin now regi
have expresseq 5
sed a d

dent
egire
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o about 500 Japanese nationals

Japan. There aré alsC
e desired to deport. At a later date

to be 1'epatriated to
now interned whom it will probably b 1T i
e will be some additional depor tees and voluntar
The Canadian Governmeni

it ig probable that ther
11 also have t ed. -
'iﬁtion an‘d deportutlon as soon as t‘hls

repatriates who wi

is anxious to .proceed with repatl bon

can be done without causing you emlbarrassment. Iles difficult to proceed
d relaxation of control over apanese Tremaining in

with redistribution an ol
Canada until repatriates and deportees are rem .
d deportees from Canada should be

It is proposed that repatriates 4% beir eff
given free transportation for themselves and their € ects and provideq
with a maintenance grant upon repatriation sufficient to take care of their
immediate needs, also that they be Pem“tmd to transfer remainder of

their funds to Japan.

You will appreciate the desire of th
with these plans as soon as possible.
be grateful for your advice as to t-‘he' ea
prepared to have these people arrive 10 Japan.

It is to be observed that the word “deport” in the aboye
communication s used only with respect to aliens. The
word “repatriate” used with respect to the other persons ig
properly usable only with respect to persons other thayp
natural born Canadian citizens. In my opinion, this com-
munication affords the best evidence as to the sense in
which the word «deport” is understood in this county
As I have already indicated, nowhere in the communic;'.
tion is it used with reference to natural born Canga dizu;
citizens and even the word «repatriate” as applied to such
persons is 1ot appropriate- What is being done in the
case of such persons is expatriation.

Counsel for the Committee further argues that where th
personal liberty of the subject is in question, the Viev:
most favourable to the preservation of that liberty should
be accepted. In Rex V. Halliday (1), Lord Atkinson said

e Canadian Government to
i pro

The Canadian Government W(C)e(;d

[liest date on which you ‘Vouldubd

e

at 274,
could appreciate the contention that

for myself, I must say that I never
statutes invading the liberty of the subject should be construed afte
r one

manner, and statutes not invading it after another, that certain
should in the first ¢ ng put upon them di[‘fm-ont"\;ords
rom

lass have a meani
what the same words would have put upon them when used 1
; ‘ used in
I think the tribunal whose du the second.

ty it is to interpret the sta
or the other should endeavour to find out what, according -tt(l;tfllsf ,O?e class
rules and principles of construction, the statute means, and if u“e lkno-wn
be clear to apply it in that semse. Should the statute be oo reaning
equally susceptible of two meanings, one leading to an inva i mbiguous,
liberty of the subject and the other not, it may well be th‘ﬁlon of the
should be preferred on b at the latter

_ he ground of the presumed i i
legislature not to interfere with it. SRR o

(1) [1917]1 A.C. 260.
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e Same
Secti()n

as
o person who enters Canada with the intent;
Jomicile and for the punposes of this Act n’tlo
presumed to be an immigrant unel‘
e

shall be
following classes of persons hereinafter called «

n
ery pzissﬁ iring e v
s beloggi. eilg ¢ dian
. non-im lng to gpg anady
Here fo.uows. a long list of classes, th 5 g classes’(’)f b
«(Canadian citizens and persons Wh(; " e first o Wh'. .
cile.” “Capadian citizen” in turn is dave Canadigy, iic}l i
of the section as “(1) a person born feﬁned by clayg Omj-
not, become an alien,” “(2) a British su]lgl'l Canady, v s }Ef)
dian domicile,” o “(3) a person natlect~wh° has ¢y i
laws Of Canadfw who has not Subsequentl;rahzed under e
or lost Canadian domicile.” By secti Y become g, altihe
persons who may be denied entry to Cailon 3 the claggeg E
el tere-d'Canada, may be removed, do iy Or who, havir(l)f
dian citizens or persons with Cana::lian got ,lrfclude Can g
tation” does nqt apply to them. The s Omlplle, “Depoér
ander the provisions b the Obinzie i amme situation exist-
cap- 99; Shin Shim v. The King (3) mygration Act RS Cs
Again by The Opium and Narcc;ti D R
cap. 144, section 24, any il COnVicied rug Act RS.Q
0 *)

merated offences may be depor f certain
ported under th eny-

€ prOViSiOHS Of

the [mmigration Act “relating to enquiry d
) Etention a
nd

deportation.”
(1) (1850) 5 Exch. 378
: @) [19
3 [1938] SCR. 15, e R etz
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red to and I have not
tatute of Parliam.ent where
d. In E’shugbay-z Eleko v,
legislation there in question
oference to the removal of g

We have not been refer

been able to find any ,,Ot-her s
the word “deportation”™ 18 lilse
Government of Nigerut (’ })"ther
ki “deportEdf ‘ltllitgeria to another. I have not
citizen from one part 0 :

instance 1n Whieh thg word
been able to find, howevil;tig in modern times with the

d in any § ik,
hasnsz; ufsoi which counsel for the Attorneys General
con
contend. ted meaning in the Wqr

rt fr its now Sugges
Apavltv from therefore, the word has nqt been used
Measures Act, { in any statute with regard to

previously in Pa,rli.a,melrlrhiS being so and the word itself

orn citizens. .
natgral b rying contexts, as set out above, a wider op
having, in va ynina I think it is the duty of the Court
a narrowt?l: mi:mngés to adopt the canon of construc?ion
e CUIL assages from the judgments already citeq
expressed in the passas n Rex v. Chapman (2) where,

b LG 1
and by Lord Hewart, L tes 7th Ed. p. 244, he saiq:

- Statu

hé o Maxwell on '

RISRRREN, d or ambiguous sentence leaves a reasonable doubt
r

: ation fail to solve, the benefit
anons of interpretd ; ! e
he cano to the subject and against the legislature

where an equivocal WO
of its meaning which the ¢
of the doubt should be .gu'fenf
which has failed to explain itself.

at the enumerated POWELS I clgus.e (6),

rrest, ble to conclude that in the case of glt{zens the
T t and detention added to the existing sanc-
A Oiarrfi;inal ]aw might well have been regarded by
ggflsia(;fl;n: :s ample, with the additional powers of exclu-
sion and deportation in the case of other pers?ns. All the
powers given to the executive b_y the §tatute are emergency
powers and in the scheme of thlpgs e c?own m ihe gtatute
it is not easy to see how Parliament elthe.r.chd or would
contemplate the extension to natural born citizens, at least,

of the power of removal from the state. These considera-

tions, therefore, lead also to the conclusion which I have

already expressed. '
When once it is determined that the specified power

of “deportation” is not as wide as the definition in P.C.

7355, I do not think that what is lacking can be made up,
(1) [19311 AC. 662. (2) 119311 2 K.B. 606, at 609.
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ded by 1 Edward VII Cap, 13 s » Cap,
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T cite this passage only as an illustration of e
word «oxclude” in relation to a subject e
the subject matter here under consideration, T
«deportation” is used in the statute in my o
complement of the power of “exclusion.”

Mr. Cartwright further argufad that at the time that the
War Measures Act was passgd n 1914 and algg gt the time
of the revision of 1927, Pa.r.ha,ment could not haye author.
ized the Governor in Couneil to make orders or regulationg
repugnant to Part II of the British Nationality gng Status

of Aliens Act, 1914, as Parliament, apart from

t of the
0] fO]]QW
have the

Power of
that the
DOWer to

use of the
r allieq to
he Power of
Inion ag the

a Tescission

of the adoption of that Act had not that power itself, He
(1) 119061 A.C. 542.
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ider the question as to whether or not there was g
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g ¢ TI by Canada. _
ad%l;}tll,?n .:fvfoasld doubtless have been sufficient and per-
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Jiament to have adopted the pro-
h?JI.)s preferlimbjte grni?‘ely by legislating In express termg
visions of : I think that Parliament has done the same
to-tha,.t effectiler v By 10-11 George V, cap. 59, passed
jﬁhmg > aﬁo rovisions of the former Naturalization Acts
in 1920, t e' p‘evive 4. Mr. Geoffrion points out that the
of 1914 were I fact passed by Parliament before

, 4 was in :
first Act of 1912 ¥ of the Imperial Act and that the

f the passing .
lt:;eia:h(;n pa«s;)ed diEered from the Canadian Act. In

the second Act of 1914 the differences between the Cana-
dian and the Imperial legislation were enacted by Par-
‘ tains a recital that Parliament

liament and this Act con
hlzzln ?‘adopted” the Imperial Act by the first Act of 1914,

Mr. Geoffrion contends that in fact that was not s0. How-
ever that may be, I think the Act of 1920 by reviving the
Acts of 1914, both of which had been repealed in 1919,

-existing before the statute as applied in
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deemed to be in lawful custody. In R. V. Chiswick Police Station
Superintendent, Ex. p. Sacksteder (1), 1 think that Pickford L.J., at p. 584
took the same view as that which I have expressed of this provision. The
object of the clause, in my opinion, is to provide that, once an order of
detention is made, the person named in the order may be kept in custody
anywhere, and not only in a lawful prison, even if the Secretary of State
has not specified in the order a particular place for his internment.

See also the judgment of MacKinnon L.J. at p. 116. In
the House of Lords, I refer to the judgment of Viscount
Maugham at 394; Lord Wright, at 402 and 403. In my
opinion the principles enunciated in these judgments are
applicable to the point raised by Mr. Cartwright and I do
not think that the paragraph objected to is other than valid.

Mr. Cartwright further argued that the provisions of
Order 7355 relating to the sale of real and personal prop-
erty of deportees by the Custodian of Enemy Property
was invalid as repugnant to section 7 of the War Mea-
“Appropriation” is defined by Murray among

sures Act.
“to take possession for one’s own.”

other definitions as
I think it is in this sense that “gppropriation” is used

in the War Measures Act and I do not think that the pro-
visions of P.C. 7355 amount to appropriation in that sense.

Mr. Cartwright next argued that the Orders in Council
constitute one scheme and the invalid parts are not sev-
erable from those parts which are valid. In fact it is stated
in the factum of the Attorney General of Canada that

the latter two Orders in Council have no operation except by reason of the
first Order in Council. The three Orders in Council constitute one scheme
the validity of which depends on the first Order in Council P.C. 7355.

[n my opinion, however, applying the proper principle
to this question the orders are severable.

The question submitted on this reference is as follows:

Are the Orders in Council dated the 15th day of December, 1945,
55 7356 and 7357 wlira vires of the Governor in Council

being P.C. 7355, 7
either in whole or in part and if so in what particular or particulars and

to what extent.

I would answer the question as follows:
1. Order P.C. 7355 is valid except in the following par-

ticulars:
(1) 119181 1 K.B. 578.

. Parliament in enacting the Nationgl Emerg
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therefore these Orders, even if valid
il ay of December, 1945 ceased

t day of January, 1946. Sec-
Transitional Powers

to exist, and
when made on the 15th d
to be effective as of the 1s
tion 5 of the National Emergency

Act, 1945, reads as follows:
5. This Act shall come into force on the first day of January, one

thousand nine hundred and forty-six, and on and after that day the war
against Germany and Japan shall, for the purposes of the War Measures

Act, be deemed no longer to exist.

This provision that “the war against * ¥ .* Japan shall
# # * ho deemed no longer to exist” is specifically limited
in its application to the provisions of the War Measures
Act and in effect merely removes the basis on which Orders
in Council may be passed under that Act. It is not and
does not purport to be a proclamation under section 2 of
the War Measures Act declaring “that the war, invasion
or insurrection no longer exists.” Section 2 of the War

Measures Act provides:

2. The issue of a proclamation by His Majesty, or under the authority
of the Governor in Council shall be conclusive evidence that war, invasion,
or insurrection, real or apprehended, exists and has existed for any period
of time therein stated, and of its continuance, until by the issue of a
further proclamation it is declared that the war, invasion or insurrection
no longer exists.

This section contemplates a period after the conclusion
of actual combat during which the period of emergency
caused by the war will continue. Parliament gave expres-
sion to the same view when it passed The National Emer-
gency Transitional Powers Act, 1945, and embodied in the
preamble thereof:

i ¥ * the national emergency arising out of the war has continued
since the unconditional surrender of Germany and Japan and is still
continuing;

Parliament did recognize that the intensity and magnitude
of the emergency had changed and diminished and under
the provisions of this Act curtailed the extensive powers
exercised by the Governor in Council under the War
Measures Act.

The question whether an emergency exists or not is
primarily a matter for Parliament, and through the National
Emergency Transitional Powers Act, 1945, Parliament is
doing in a general way what was done in special cases follow-
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The fact that Order in Council P.C. 7414 was made and
dated the 28th day of December, 19f15, and therefore prior
to the coming into force of The National Emergency Tran-
sitional Powers Act, 1945, on January '1, 1946?), does nf)t
affect its validity as such a procedure is provided for in
section 12 of the Interpretation Act, 1927, RS.C,, ec. 1.

Counsel for the Committee submitted that if these Orders
were still effective as above indicated that the provisions
thereof, at least in part, exceeded the powers delegated by
Parliament under the War Measures Act to the Governor in
Council. That the Governor in Council can only legislate
by Order in Council within the powers so delegated is stated
by my Lord The Chief Justice in Re Chemicals (1),

The powers conferred upon the Governor in Council by the War
Measures Act constitute a law-making authority, an authority to pass
legislative enactments such as should be deemed necessary and advisable
by reason of war; and, when acting within those limits, the Governor in
Council is vested with plenary powers of legislation as large and of the
same nature as those of Parliament itself (Lord Selborne in The Queen v.
Burah (2)). Within the ambit of the Act by which his authority is
measured, the Governor in Council is given the same authority as is vested
in Parliament itself. He has been given a law-making power. :

That it is an enactment to enable the government to deal
effectively in time of emergency with matters of security,
defence, peace, order and welfare of Canada, and that its
language should be so construed has been emphasized in
this Court. Fitzpatrick C.J.:

It seems to me obvious that parliament intended, as the language used
implies, to clothe the executive with the widest powers in time of danger.
Taken literally, the language of the section contains mnlimited powers.
In re Gray (3).

Kerwin J.:

The provisions of subsection 1 of section 3 are in as wide terms as
may be imagined. As Mr. Justice Anglin stated in In re Gray, (4), “more
comprehensive language it would be difficult to find”. In Re Chemicals (5).

It is under the War Measures Act that these three
Orders in Council have been passed. There is much to be
said for the view that they should be read and construed
as a code or a unit designed in the main to carry out the
express desires of those of the Japanese race who have

(1) [1943]1 S.CR. 1, at 17. (2) (1878) 3 App. Cas. 889.

(3) (1918) 57 Can. S.C.R. 150, at 158.
(4) [19181 57 Can. S.C.R. 150. (5) [1943]1 S.C.R. 1, at 29.
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above indicated would preclude further inquiry. This
writ and its availability to the subject is jealously guarded
by the courts. It is one of the methods by which the subject
may question the legality of his detention and is regarded
as an assurance to the subject that he will not be illegally

held for
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fied or legal within the terms of the Order in Couneil, I;
does not therefore deprive the party so detained or restraip
ed of his right to apply for a writ of habeas corpus. Thi;
suggested conflict between section 9 and section 5 in my

opinion does not exist.

It is contended that the right of a British subject to

reside and to remain in Canada is a civil right and furthey
that para. 6 of Order in Council P.C. 7355 providing for
the protection, sale and dispatch of the proceeds to Japan
realized from the sale of property belonging to a party
who has been deported, 1s also a matter of property and
civil rights; that under the B.N.A. Act by section 92(13)
such matters are of provincial jurisdiction and in so far ag
the Parliament of Canada may purport to legislate with
respect thereto, that legislation will be ultra vires and

therefore in so far as these Orders in Council being legisla-

tion purporting to deal with these matters they are ultra

vires.

The validity and effect of these contentions under
normal conditions need not be here examined. These
Orders in Council constitute legislation passed under cir-

(1) [1942] A.C. 206, at 273.
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there discussed, in my opinion this Order in Council is
valid.
The third Order in Council, P.C. 7357, sets up a Com-

mission of three persons:
activities, loyalty and the extent

* % * To make inquiry concerning the :
of co-opemation with the Government of Canada during ffh_e gﬁ-l‘ 8'((;f
Japanese nationals and naturalized persons of the Jagar}ese race in Canada
he Commission by the Minister

commending whether in the

of Labour for i ization with a view to ré
ol il hould be deported.

circumstances of any such case such person 8
The authority of the government to 0

cannot be questioned. The power of P :
with respect to Japanese nationals and naturalized persons

of the Japanese race has already been discussed when
dealing with para. 2(1) and 2(2) of P.C. 7355. In any
event, this Commission is but & fact-finding body with
power to recommend to the Minister. Any order for de-
portation as a consequence thereof is upon the recom-
mendation of the Minister, and the Governor in Council
may pass such under para. 2(1) or 2(2) of P.C. 7355.

In the second paragraph thereof the Commission has
power to review the case of any person of the Japanese
race who was naturalized in Canada and who made a request
for repatriation notwithstanding the provisions of Order
in Council P.C. 7355. This is obviously but providing an
opportunity for the reviewing of the case of one who has
been ordered to be deported as a consequence of his request,
and notwithstanding that he did not withdraw same before
the 1st day of September, 1945.

In my opinion these Orders in Council, except with
respect to one group dealt with in para. 2(4) of P.C. 7355,
are as passed within the competency of the Governor in
Council under the War Measures Act; that para. 2(4) of
P.C. 7355, being as passed invalid, does not affect the vali-
dity of the other provisions of the Orders in Council. In
my opinion with respect to the different groups the provi-
sions of these Orders in Council are severable. Brooks-
Bidlake and Whittall, Ltd. v. Attorney-General for British
Columbia (1).

rder such an inquiry
arliament to legislate

(1) [1923]1 A.C. 450; 2 Cam. 318.
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