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in tf)c Supreme Court of Canaiia

DRAFT FACTUM

IN THE xMATTER OF xi REFERENOE AS TO THE
VALIDITY OF ORDERS-IN-COUNCIL OF THE 15th DAY
OF DECEM BER 1945, (P.C. 7355,7356 A- 7357) IN RELATION
TO PERSONS OF THE JAPANESE ItACE

FACTUAL OF THE CO-OPERATIVE COAIAHTTEE
ON JAPANESE CANADIANS

PART I

10j3.y Oixlei'-iu-Ccnuieil P.C. 45 of the 8th day of January .1946, tTie
following' question 'was referred to the Court for hearing and
consideration, namely:

"Are the Orders-in-Council dated tile 15th day of December
1945, being L^.C. 7355, 7356 and 7357, ultrd vires of the Grovernor
in Council either in whole or in part and, if so, in what particular
or particulars and to what extent?

The Orders-in-Council purport to be passed under the
authorit.y of the War Aleasures Act R.S.C. 1927, Chapter C206
"by reason of the War." P.C. 7355 provides that the Alinister

20i)f Labour lua.y make Orders for the "deportation" to Japan of
the following classes of persons.

1. Nationals of Japan resident in Canada who since December
8th 1941, made a request for repatriation, or who were detained
as of September 1st 1945 under the ])rovisions of the Defence of
Canada Regulations Order P.C. 946 of February 5th, 1943 as
amended by I^.C. 5637 August 16, 1945.

2. Eveiy naturalized British Subject of the Japanese race
resident in Canada who has made a request for repati'iation pro
vided that such person has not revoked in writing such i-equest

30before midnight on September 1st, 1945.

3. NaturaJ born British Subjects of the Japanese race resident
in Canada who made a request for repatriation provided that
such person has not reA'oked in writing such request before the
Alinister makes an Order for "deportation."

4. Tlie wives and children under 16 years of age of any person
for whom the Alinister makes aji Order for "deportation."
'  The requests for repatriation u'hich were in the form printed

in the Apjoendix to this Factum, are to be deemed final and



irrevocable, excex^t as x)rovided in regard to clauses 2 and 3 above.
P.O. 7356 provides that any person being a British Subject

by naturalization under the Naturalization Act R.S.C. 1927,
Chax3ter 138 who is dex^orted from Canada unler the x)i'ovisions
of P.O. 7355, shall as and from the date nxjon Avhich he leaves
Canada in the course of such deportation, cease to be either a
British Subiect or a Canadian National.

P.C. 7357 provides for the ax^x^ointment of a comiiiiission of
three Xiersons to make inquiry concerning the activities, loyalty

10and extent of co-ox3eration with the Government of Caiiada during
the war of Japanese Nationals and naturalized x'Pi'Sons of the
Ja|)anese race in cases referred to the commission by the Minister
of Labour for investigation with a view t(^ recommending whether
such x^erson should be dejported.

The commission is further empowered to inquire at the
request of the Minister of Labour into the case of any naturalized
British Subject of tlie Japanese race who has made a request for
rexjatriation, and make recommendations. Any x:)erson of
the Japanese race who is recommended l)y tlie cjamiission for

20 deportation,, is subject to de|jortation under the x^i'ovisions of
P.C. 7355. Where any person is recommended for deportation
pei'suant to this Order, he shall as and from tbe date on which
he leaves Canada in the course of such dexxn tation, cease to be
either a British Subject or a Canadian National.

Counsel for the Co-operative Committee on Japanese
Canadians will submit that the question referred to the Court
should be answered as follows:

1. The Orders-in-Couneil P.C. 7355, 7356 and 7357 are wholl,y
rdtra vires of the Governor in Council.

40 PART III

ARGUMENT

The inij'Ugaied Orde]'s-in-Council purport to be an exercise b.y
the GoA'ernor in Council of the delegated x^owers conferred upoii

The National Emergency Transitional Powers Act, 1945, . |
provides that for the purpose of the War IMeasures Act, the war " /. j
is deemed to haA'^e ceased as of January 1st, 1946, and the National
Emergency Transitional Powers Act 1945, comes into force on
that date. In puiqoorted pursuance of its terms, the Governor, in . ,

30 Council passed P.C. 7414 on the 28th day of December, 1945 pur
porting to continue in full force and etfect, all Orders and Regu
lations lawfully made under the War Aleasures Act in force
immediately before Januar}^ 1, 1946. >

PART II . i



liiiii by reason of War under tlie terms of Section 3 of the War
Measures Act li. S.C. 1927 Chapter 206 in the following tei|ins.

"The Governor in Council may do and authorize such acts
and things and make from time to time such Orders and
Regulations as he may hy reason of the existence of real or ap
prehended ̂ war, invasion or insurrecfion, deem necessary or
advisable for the security, defence, peace, order aiid welfare of
Canada." These words taken hy themseh'cs confer the widest
and most conprehensive legislative po'wers upon the Governor in

10Council. They are, however, restricted l)v the qua'ifving context
to use the language of Duff J., (in re Gray, 57 S.C.R." at 168) and
are subject to the specific provisions of tiie Statute (Reference
as to validity of the Regulations in relation to Chemicals 1913
S.C.R., 1.)

The qualif_ying context aiid specific provisions relevant in this
case are to he found in the later words of the same secticin which
read: "and for greater certainty hut not so as to restrict the gener
ality of the foregoing terms, it is hei'ehy declared that the powers
of the Governor in Council shall extend ito aJl matters coining with-

20 ill the classes of subjects hereinafter enumerated that is to .say,—
(b) arrest, detention, excusion and "depottatiou." The word
"deportation" means "the forcible removal of aliens" (Pong-
Yue-Tiug- vs. U.S.) 149 U.S. 698 at 709, "Webster's Dictionary
page 599 Attorney General for Canada ̂ 's Cain, 1906 A.C. 542 at
546. The word "deportation" is not apt to describe the sending
to Ja]jan of Canadian citizens who were either horn in Canada or
horn in other parts of the world and naturalized in Canada and
^Avlio have no connection with Japan other than that of "race."
Deportation is the return of an alien to the country from whence

I he calme and not the exile or banishment of a citizen to an alien
\country.

Section 3 of the War Measures Act should therefore he read
as follows:

"The powers of the GoVernor in Council shall extend to all matters
coming within the classes of subject hereinafter enumerated that
is to say (h) "arrest, detention, exclusion, and the forcible removal
of aliens to their country of origin."

Admittecly the puiq)ose of the enumeration of classes of
subjects in Section 3 was not to cut down the generality of the

4Q powers conferred by the broad language of the opening clause so
as to require the operation of the ejusdem generis rule (in ]*e Gray,
supra,) but the purpose of the enumeration was, however, in
•respect at least to the enumerated classes of subjects themselves,
to indicate that the powers of the Governor in Council "could
go even thus far" (per Sir Charles Pitzpatrick, C.J. in I'e Gray
57 S.C.R. page 158,) or to indicate "marginal instances" (per

i  ■
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Uufl J ibidem page 168,) or "cases iu which there might be sucli
doubt that it was better to mention them specitically " (per Anglin
J. ibidem 177.) It is respectfully submitted that Parliament in
saving that the forcible removal of aliens to the country of their
oiigin IS to be regarded as a "marginal instance" as to which there

1  ̂oubt, clearly indicated that the forcible removal ofIsiitish subjects to a foreign country was regarded as beyond the
line, beyond doubts and very much further than the margin.

Ihere are several rules of iiitei'pretatioii which support the
lOcoiiteiition here advanced. Where there is ambiguity, a statute

e\ en in war time shoudbe interpreted in favour of the liberty of
the subject and the previous policy of the law.

The banishment of subjects bv any court or body for anv
other reason than conviction of felonv is expressly prohibited
under heavy penalties by Habeas Corpus Act 31,' Charles II,
Chapter 2, section 60, li vs. Halliday 1917 A.C. 260 at 274, and
Liversedge vs Ande rson 1942 A.C., at page 244.

There is, also a presumption that Parliament does not assert
or assume jurisdiction which goes beyond the limits established

20!)y the common consent of nations, (Halsbury Second Edition,
volume 31, page 509). That the banishment of nationals particu-
iarl.v on racial grounds, is contrary to the accepted principles if
International Law may be gathered from Attorney General of
Canada vs Cain, 1906 A.C. 542 at 546. There are recent develop
ments in the field of International Law b}^ which the deportation
of civilian population on racial grounds is regarded as a crime
against humanity. See 23 Canadian Bar Review, page 754 and par-
ticidarly 756 and 757. Public policy in respect to racial discrim
ination is discussed in re Druminond Wren 1945 O.R. 778.

302. At the time the War Measures Act was passed in 1914 and
also when it was consolidated in 1927, the Parliament of Canada
could not have delegated power to the Governor in Council to
make laws or regulations repugnant to any act of the Imperial
Parliament extending to the Dominion of Canada, as it could
not have done so itself. (Colonial Laws Validity Act 29-30 Viet
(Imp.) Chapter 63 S 2). Various provisions of the Orders-in-
Cou]Jcil are repugnant to the British Nationality and Status of
Aliens Act 4-5 George V, C.17. In particnlar the discriminating
provisions of Section 2mf B.C. 7355 are repugnant to Section

13 (1) of the Act; the provisions of P.C. 7356 and the provisions
of 7357 which purport to deprive naturalized British Subjects
of their sta tus as British Subjects for no cause other than that they
have signed a request not revoked, before a given date, or because
the extent of their co-operation with the Govermnent of Canada
during war is deemed unsatisfactory by the commission appointed
by the Government, are repugnant to Section 7 &8, 13-16
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of tlic Imperial Act which deals wdth loss of iiatioiialitj'. The
provisions in respect to the wives and children of naturalized
(Canadians who are deported and who are to lose their status
without any option, are inconsistent with and are repugnant to
Sections 10, 11 and 12 of the Imperial Act.

i(

Part II of the British Nationality and Status of Aliens Act
was only to apply to the Dominion of Canda, if adopted by the
"legislature" of that Dominion, ('Section 9). Idie Parliament of
Canada did adopt the Act (4-5 George V, C44aud 5 George V C7).
riie Act is therefore an act to which the Colonial Laws Validity
Act applies.

It is clear that if the Parliament of Canada did not have the
power to make laws repugnant to the Imperial Statute, it could
net delegate such power and could not be assumed to have
atteni])ted to do so.

Since the passing of the Statute of Westminister by the Im-
))erial Parlianieiit in 1931, the Parliament of Canada could in
matters within its competence make laws repugnant to the Im-
pcu'ial Statute. Parliament, however has Jiot since 1931 re-enacted
the War Measures Act whicli is still therefore, subject to the
Colonial Laws Validity Act and the Orders-in-Council themselves
are not "laws made after the conimenceinent (jf this" Act by tke
Parliament of the Dciminion." They do not therefore fall within
the provisions of Section 2 of the Statute of Westminister.
3. The Orders-in-Council throughout depend upon the persons
affected being in fact of the "Japanese race." It would be the
duty of the Court on any application for Habeas Corpus to deter
mine the issue as to whether or not any particular individual was
"of the Japanese race." Eshughayi Eleko vs Government of

30 Nigeria 1931 A.€. at 670. The phrase "Japanese race" is so vague
as to make the provisions unenforceable.

The text book authorities quoted in the Appendix hereto
indicate that the word "race" is not definable in scientific terms
and has not any precise meaning. It is a hypothetical group in
ferred to have existed in the past. Provisions in a will in regard
to the "Jewish race" have been held to be void for uncertainty,
Clayton vs Pamsden 1943 A.C. 320 referred to in re Drummond
Wren 1945, O.K. 778 at 786.

It is true that Parliament has delegated legislative power
40 to the Governor in Council but such power is not exercised by

passing what pui-ioort to be orders and regulations so vague,
as to unenforceable, and meaningless.
4- Tbp immmned Orders-in-Council deal with a matter which,

n  ,t -.Trz-vnl/I -Poll -XTrTflnlll "fVlO

in the absence' of the emergency of war, would fall wdthin the
competence of the legislatures of the Provinces, namely, property

.  'i
,  \

(  .
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1  civil rights, feertion 92, Hea«l 13, Britisli North America Act.
lo lestiajn the lihert}' of the subject where there has been no
crime committeed is beyond question an interference with civil
right; per Robertson, C. J. 0. in re McKenzie 1945 O.R. at 796.
The Orders-in-Oonncil are preventive in nature, and are not
criminal law and do not fall within any of the ennumerated heads
of section 91.

^ It is conceded that, bj^ reason of war, a new aspect of the
business of Goveiaiment has arisen which justifies the Dominion

lOParliament in encroaching on subject matters normally reserved
exclusively to Provincial Legislatures. . It is also conceded that
these exceptional interfei'ences may continue to be justified after
actual war conditions have ceased. Fort Francis Pulp & Paper
Co. vs Manitoba Free Press 1923, A.G. 695. The Parliament of
Canada b_y enact nent of the National Emergency Transitional
Powers Act has recognized that the emergency of war which
justified or required the enactment of the War Measures Act,
ceased on the first day of January 1946. The recital to! the Act,
however indicates, that certain transitional powers require to be

20 exercised by the Governor in Council, and that it may be neces
sary for this puipose to continue certain orders ajid regulations
made under the War Measui'es Act.

Parliament has by Section 2 (1) further defined what powers
may be necessary to be exercised by reason of the continued
emergency. Clause ''b" of Section 3 the War Measures Act in
regard to "arrest- detention, exclusion and deportation" is
entirely omitted from the neiv Act. It is submitted that this con
stitutes a declaration by Parliament and the clearest evidence that
in respect to "deportation" there is no conti^ming necessity for

30 the exercise of extra-ordinary powers by the Governor in Council
from Januaiy 1, 1946 by reason of the emergency of war or b}^
reason of any continuing transitional "post-war" emergency.

The impugned Orders-in-Council do not continue any action
[deemed necessary by reason of the war. Actual hostilities with
Japan concluded on or about the 25 th day of August 1945 (see
proclamation Canada Gazette 1945, page 3704.) No orders or regu
lations in respect to the banishment of Canadian Nationals or
British Subjects had been, passed at that time or indeed at the
time the National Transitional Emergency Powers Act was

40passed, which declared that only transitional and continuing
powers were necessary. Parliament must therefore be taken
either not to have delegated to the Governor in Council, the power
to legislate for "deportation" after January 1, 1946 or alterna
tively, Parliament could not authoriize the invasion of a provin
cial sphere which it had itself declared no longer necessary to be
invaded bv reason of the emergency of war or the transitional



z

Parliament itself has absolved the Courtsfooni the inqiury upon which otherwise the Couvt might be loathe
enter, namely, as to whether there exists any emergency either

my reason of war, or by reason of the transitioii from war to peace
m respect to the subject matter of the impugned Orders-in-Coun-

P-C. 7o55, 7oo6, 7357 are a part of one legislative scheme. It
m possujle that the Governor in Comicil could have passed a valid
thxler-m-Council for the deportation of one of the 4 classes

10i6' eiicd tO' iiaiiiely the Japanese Nationals, but all of the pnovi-
sions of the Orders are inter-dependent, and it is impossible to
saw that the Governor in Council would not have abandoned the
whole scheme if partsi of it had been known to be ultra vires. In
re Alberta Statutes the Bank Taxation Act 1938, S.C.Ii. 100 at
123 and 132.

All of which is respectfully submitted by

J. P. Cartwright, K.C. and F. A. Brewin.

Counsel for the Co-operative Committee on
Japanese Canadians.
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appendix "A"

Form of Request for Repatriation

GOVERNMENT OF CANADA

DECLARATION

Iv (  ), born
, (M. or F.) (day, month, year)

registered as a Canadlan-borii British subject (J.R. No )
under Order in Council P.C. No. 9760, dated December 16, 1941,
hereby declare ni}^ desire to relinquish my British nationality and

10 to assume the status of a National of Japan.

Fuidher, I request the Government of Canada, under the con
ditions set out in the Statement of the Minister of Labour dated
Februarj^ 13, 1945, to arrange for and effect mj^ repatriation to
Japan.

I declare that I fully understand the contents of this docu
ment, and I voluntarily affix my signature hereto:

Date .

Place

1945
SIGNATURE

20.
WITNESS INTERPRETEiR

Note; All persons sixteen years of age and over are required to
sign a sepai-ate Declaration.

Application R ecoinmended: Application Approved:

Date

R.C.M.P. Commissioner of Japanese Placement

.. 1945 Date 1945

N.B.—This form in respect to Naturalized British Subjects was
the same with the substitution of the words "Canadian

30 naturalized'" for "Canadian born" in the above form.

S?.
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APPENDIX "B"

STANDARD TEXTS ON "JAPANESE RACE"

1. "The People of Asia", by L. H. Dudley Buxton, M.A., F.S.A.
I^ecturer in Physical Anthropology, University of Oxford

Page 3—Referring to Blumenbach, he says: ,
"He recogiiized the fact that no shaip lines demarcate the
several varieties of mankind and realized that the transition
from type to type is imperceptible."

and on Page 15—

10 "But not only is the difficulty confined to the main racial
stocks. The subdivisions of the main groups are almose infi
nite in number, and the subject for endless controversy and
vast columns of figures and infinite measurements which
appear often to be but imperfectly understood. There are few
criteria which are generally accepted and the student is left
to wander disconsolate in a welter of conflicting literature."

.  2. "The Study of Man", by Ralph Linton, Ph.D., Professor of
Anthropology, University of Wisconsin.

Page 39:—

20 "Racial classifications are, therefore, based upon the presence
of similarities with respect to a selected series of physical
traits. The content of any group within the classification
depends both upon the traits selected and upon the degree of
similarity which the investigator considers significant.

Page 40:—

The real j)oint of all this is that, while breeds are genuine
biological entities, races, as we have chosen to use the term'
are creations of the investigator and creation with regard to
which all the creators are by no means in agreement".

30 Page 44:—

"These (breeds) are genuine biological entities, groups
characterized by close physical resemi)lances and common
heredity. Races and stocks, on the other hand, are abstrac
tions ''.

3. "The Racial History of Man", by Roland B. Dixom Professor
of Anthropology at Harvard University.

Page 1:—

"The term "race" is one which has unfortimately acquned a
somewhat caned meaning in our every-day speech".
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Page 4;-

lowevei distinct, theretore, races may once have been,
the imuples ot the world to-day are complex mixtures of these
ongmai types, in which we must seek to discover, if we can
the constituent elements". '

Page Ti

ll! other words, we cannot point to an\' group of criteria and
say that these are inherently connected and form a true
racial standard".

104. "We Europeans", by Julian S. IJuxlev, D.Sc., and A C
Haddon, Sc.l)., F.R.S., formerly readcu- in Etlmol ogv in the
Lniversity of Cambridge.

Page 107;—

Ihe word '"race ' as applied scientifically to human groiip-
ings, has lost any sharpness of meaning. To-day it is hardly
definable in scientifie terms, except as an abstract concept
which may, under certain conditions, very different from
those now prevalent, have been realized approximately in the
past, and might, under cei'tain other but ecjually different eon- . .

20 ditions, be realized in the distant future.

Page 141:—

"A true "race" or sub-species, major or minor, is thus a
h3"pothetical group inferred to have existed in the past: an
"ethnic tinie" is a subjective judgment of the normal or ideal
characteristics of a component of an existing population".

The examination of the Text Books further mdicates that
the population of the Japanese Island is itself composed of a
mixture of races, and what races there are there, are indis
tinguishable fi-om the people in Manchuria and Korea and

30 other parts of Asia.

Bixon — Op. cit — page 287.

"The Races of Man" by A. C. Haddon. pages 32, 94 & 95.
A. C. Haddon at Page 294 and 295.

"Man, Past aiid Prese'nt'' by A. H. Keene, revised by A. C.
Buxton — Op. cit. 206 and 217.

As indicating the great varieties of bhvsical tyioes in Japan,
see the Journal of the Paculty of Science, University of
Tokvo, volume .1, part 1, 1925.
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1 order of Reference by His Excellency the Governor General i„
P.C. 45

the government house at OTTAWA
Tuesday, the 8th day of January, ig^g

present:

■ised

His Excellency Council:
Twp Govebnok General . „

o u 8 of the War Measures Act, Chapter 206 of the Revi,Whereas Sectro Mlows:-Statutes of ^ ^ „ y do and authorize such acts and thing,
H Lke frl tbne to time such orders and regulatrons. as he may by reas„,;'I" thTSsLce of real or apprehended war, rnvasron or rnsurrection deemof the 1 for the security, defence, peace, order and welfare of

rrandtTrSer certainty, but not so as to restrict the generali:
the"torecoing terms, it is hereby declared that the powers of the Governor i„Courcil shall extend to all matters coming w.thm the classes of subject,
hereinafter enumerated, that is to say.
(a) Censorship and the control and suppression of publications, writings, mapsplans, photographs, communications and means of communication;
(b) Arrest, detention, exclusion and deportation;
(c) Control of the harbours, ports and territorial waters of Canada and the

movement of vessels,
(d) Transportation by land, air, or water and the control of the transport of

persons and things;
(e) Trading, exportation, importation, production and manufacture;
(/) Appropriation, control, forfeiture and disposition of property a

use thereof.
and of the

use IIIKiBUI.

30

2. All orders and regulations made under this section shall have the force
of law, and shall be enforced in such manner and by such courts, officers and
authorities as the Governor in Council may prescribe, and may be varied
extended or revoked by any subsequent order or regulation; but if any order
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,  1 revoked, neither the previous operatin,,
regulation is ^one thereunder, shall be affected thereby, „„rLerf nor anythrng duly do liabUity acurred accrued, accruing

any right,
incurred thereun er pecember, 1945, Orders were made by the
And whereas on the fifteen Measures Act (P.O. 7355,

Governor in Council nndee ̂  hereto) which Orders provided,
p.c. 7356 and P-C- 73o , c pursuant to the authority thereof of nationals
amongst other „£ the Japanese race;
of Japan an 0 a suitabk arrangement had

,  And whereas these as set out in the dispatches of which copies
been made with General
are annexed hereto; + +u + , .

j^i^ister of Justice reports that representations have
And whereas the ^ a number of Canadian organizations and

been made to him, on advice of legal counsel that the Orders
societies expressing tn p requesting a reference to the Supreme Court of
in Council are ultra vires ai
^  loef. the question.Canada to test the question;

+• n has been commenced by Utaka Shimoyama and Yae Nasu
'^'"'.'/"Attorney General of Canada for a declaration that the Orders inr"!' ! ir i>L illegal and void;^CoCil are ultrauiVes, illegal and void;

Council are "

Thst .n Order was made by the Governor in Council on the 28th of December,
toaJrPC 7414 certified copy annexed hereto), pursuant to Section 4 of The

P ^ Fmergency Transitional Powers Act, 1945 ordering that all orders andNational Em g Measures Act in force immediately before
rrSre NatnTl Emergency Transitional Powers Act, 1945 came into force
(jlnu^y 1st, 1946), shall, while that Act is m force, continue m full force and
effect; andii; auu

30

That in these circumstances it is urgently required in the public interest that
the opinion of the Supreme Court of Canada upon the question of the validity
of the Orders in Council aforesaid be obtained with the least possible delay which
question is in the opinion of the Acting Minister of Justice, an important question
of law touching the interpretation of Dominion legislation;

Therefore His ExceUency the Governor General in Council, on the recommenda
tion of the Acting Minister of Justice and under and by virtue of the authority



, ,1, v,mi-eme Court Act, is pleased to refer and doth
to the Supreme Court of Canada for hearing

aid consideration, .j j^ted the 15th day of December, 1946, being
Are the Orders m C° Governor m Council either i„

P.C. 7356, 7356 and « , „tieular or particulars and to what extent?„holeorinpartand,.fso,n ^ h^L,
J.ssi. Clerk of the Privy Council.

a. annexed to Order of Reference.Documents annexe
P.C. 7355

the government house at OTTAWA
Saturday, the 15th day of December, I945,

present:

SnOR general in COUNCIL:
,X7U 0= rlnrina the course of the war with Japan certain Japanese nationals

manilsted their sympathy with or support of Japan by making requests for repat-
riTtion to Japan and otherwise;

And whereas other persons of the Japanese race have requested or may request
20 that they be sent to Japan; . . .

And whereas it is deemed desirable that provisions be made to deport the
classes of persons referred to above;

And whereas it is considered necessary by reason of the war, for the security,
defence, peace, order and welfare of Canada, that provision be made accordingly;

Now therefore His Excellency the Governor General in Council, on the
recommendation of the Minister of Labour, concurred in by the Secretary of State
for External Affairs, and under the authority of the War Measures Act, Chapter 206
of the Revised Statutes of Canada, 1927, is pleased to make and doth hereby make
the following Order,— ^„-r^-r,T5

ORDER

30

1. In this Order, unless the context otherwise requires:

(o) "deportation" means the removal pursuant to the authority of this Order
of any person from any place in Canada to a place outside Canada;

53580—2



o

,  cpnt from Canada pursuant to the authority(i,) "deported" means removed or »en
of this Order;

(C) "Minister' mean ^ statement of desire
(d) "request to Japan,

to be repatriated or
f elvteen years of age or over, other than a Canadian2. (1) Every japan resident in Canada and who,

national, who is a nationa o Government of Canada
(o) has, since the 194I, made a request for repatriation; or

against Japan, on e pursuant
(b) has been in deten ion pgfence of Canada Regulations or of Order in

to the the 5th day of February, 1943, as amended iby
CouncU ^ ' .,j. day of August, 1945, and was so detained as at
P.O. 5637, of the Ibtn a y
midnight of September 1, 1945,

may be deported to Japan.
^  .tnralized British subject of the Japanese race of sixteen years(2) Every natu ^ for repatriation may be

of age or over ^ , ̂^at such person has not revoked in writing suchrrpr^:drtt^h^sfd.ofSeptem^^^^
Every natural born British subject ot the Japanese race of sixteen years(dj iijvery r„„r,do who has made a request for repatriation may beof age or over resident m canad^^^^^ person has not revoked in writing s'uch

X'st priori"
ral The wife and children under sixteen years of age of any person for whom

the Minister makes an order for deportation to Japan may be included in such„Lr and deported with such person.

3 Subject to the provisions of section 2 of this Order a request for repatriation
shall be deemed final and irrevocable for the purpose of this Order or any action
j. •<-V*/^vrin"nnPTtaken thereunder.

30
4. The Minister may

(a) make orders for the deportation of any persons subject to deportation;
(5) take such measures as he deems advisable to provide or arrange for the

deportation of such persons, and for their transportation, detention, dis
cipline, feeding, shelter, health or welfare, pending their deportation;



1  nr rPDulations as he deems necessary for the purpose
(c) make such orders, rules Order;

of carrying out the Governor in Council, employ such officers
(d) subject to the approva o ^ggist him in carrying out this

and other employees as aie i e
Order and fix their exercise on his behalf any power

"stdlifr-dlrU^^^^ (^)
.  mnde bv the Minister shall be in force and effect

5. An order for deportation maae oy
from the date of the order.

r  an order for deportation is made or who, having
10 6. (1) Any person proceeding to Japan without the issue of such

made a request for repatri , circumstances at the time permit
an order, shaU be entit e j " ^-g .deportation from Canada, to

(a) at exchange to the extent of any money in his
purchase sui ' ip Canada or advanced to him by the
possession or s exchange out
Minister pursuant to section ccv
of Canada with him, , i- u- i-x • /-t

in his nossession or standing to his credit in Canada'''■rit?r'SoXrorE;::y property, who sha., p^vlde such pecsou
20 lith a receipt therefor and purchase foreign exchange therewith, andtransfer the same, less transfer charges, to such person whenever reason

ably possible following upon his deportation;
(c) at the time of his deportation to take with him such ^her personal pro-

perty belonging to him as may be authorized by the Minister;
and the Foreign Exchange Control Board shall do such things and issue such
permits as may be required to implement these provisions.

(2) Where real or personal property of a person who has been deported to
Japan or who having made a request for repatriation, has proceeded to Japan
without the issue of an order for deportation, has not been sold or otherwise dis-

30 posed of prior to departure such real and personal property shall, as of the date of
deportation of such person, be vested in the Custodian of Enemy Property, who
shall sell the same as soon as in his opinion it is reasonably practicable to do so, and
in the meantime he may take such measures as he deems proper for the care,
maintenance and safeguarding of such property, and the net proceeds realized
from such sale, after the deduction of reasonable charges of handling shall be placed
to the credit of such person and dealt with as provided in paragraph (6) of sub
section (1) of this section.
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8

f nr immediately prior to the time of departure
7  (1) The Minister may at ^ ^rted to Japan or who, having made a

advance to or tor a person who^ 8^ the issne of an order for
request for repatriation, is exchange equivalent to the following:
deportation, an amomit m sui

(a) Where such person is six e^^^ ̂ -^ei-gnce between the amount he possesses
least '"O „'which shall be paid to such person;
and two hundred doiiaio dependents under sixteen years of

(b) Where such person has one^ hundred dollars together with a
age and does not j^^sis of fifty dollars for each such depen-
further amount compute amount he possesses and the total of
dent, the difference be wee computed, to be paid to such
two hundred dollars and the amou

nrovided for in subsection (1) of this section
(2) Any amount advance a P

shall be recoverable ^ ® ̂  ̂dian of Enemy Property,
credit of such person with the Cu

wvoirp arrangements with any department or agency
8. (1) The Minister may carrying out the provisions of this

of the Government of Canada to ass

The Dcp— of Nal.W

%TTle'co.Zsstr"the Eoyal Canadian Mounted Police shall give all
assistance l:lil may be re,uired of him by the Mimster tn the carrymg out of the
provisions of this Order.

.. ;; 7,"

while so detained or restrained, be deemed to be m legal custody.
10 Any person who resists or obstructs or attempts to resist or obstruct any

30 peace officer or other person from carrying out Ms duties with respect to any order
made pursuant to the provisions of this Order shall be guilty of an offence agamst
this Order.

11 Any person who contravenes or omits to comply with any of the pro
visions'of this Order or any order made or given pursuant thereto is guilty of an
offence and liable upon summary conviction to a fine not exceeding Five Hundred
Dollars or to imprisonment for a term not exceeding twelve months or to both
such fine and such imprisonment.



to be or to contain or to be a copy of an order,
12. Every document purporting Minister in pursuance of the pro-

certificate or authority made or given J , ^he Miinister shall be received
visions of this Order and purporting o without proof of the signature or
as evidence of such order, certificate or ̂  ^ j^ave signed the same and
of the ofScial character of the person appearing
ivithout further proof thereof.

•  ■ tration of this Order shall be paid from
13. The costs involved in the a . x Department of Labour for

the amounts allotted from the war appropr
10 Japanese administration. p_ HEENEY,

Clerk of the Privy Council.

P.C. 7356

AT THE government HOUSE AT OTTAWA
Satukoat, the 15th day of December, 1945.

present:

His Excellency

The Governor General in Council.
.  ̂ -1 of 15th December, 1945, provision

Whereas by Order in Council
20 is made for the deportation of pers > manifested

requested to be removed or sent to an enemy , , u u a-
-  , 1 r^nvf nf fVip enGinv powGrs End liEve by such Ections

-  their sympathy with or support oi tne enemy y
shown themselves to be unfit for permanent resi ence in a ,

Therefore, His Excellency the Governor General in Council on 'he recom
mendation of the Secretary of State (concurred i" by the Secretary State for
External Affairs) and under the authority of the War Measures Act, Chapter 206
of the Revised Statutes of Canada, 1927, is pleased to order and doth hereby order
as follows:

1 Any person who, being a British subject by naturalization under the
30 Naturalization Act, Chapter 138, R.S.C. 1927, is deported from Canada under

the provisions of Order in Council P.C. 7355 of 15th December, 1945, shall,
as and from the date upon which he leaves Canada in the course of such
deportation, cease to be either a British subject or a Canadian national.

2. The Secretary of State shall publish in the Canada Gazette the names
of all persons who have ceased to be British subjects or Canadian nationals
by virtue of this Order.

A. D. P. HEENEY,

Clerk of the Privy Council.
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P.C. 7357

AT THE GOVERNMENT HOUSE AT OTTAWA
Saturday, the 15th day of December, 1945.

present:

His Excellency

The Governor General in Council.

i.- 1 „ Tv,o«snrps with regard to persons of theWhereas during the war particular measu j • + +•
T  • /-^ j viioria npppssarv by reason of their concentrationJapanese race in Canada were made necessaiy y
along the Pacific coast of Canada;

10 And whereas experience during the war in the administration of Order in
Council P.C. 946 of February 5, 1043, providing for the control of perOTns of the
Japanese race has indicated the desirability of determining whether the conduct
of such Japanese persons in time of war was such as to ma etc epor ation o
any of them desirable in the national interest;

And whereas it is deemed advisable to make provision for the appointment
of a Commission to institute the investigation referred to above,

Therefore His Excellency the Governor General in Council, on the recom
mendation of the Prime Minister, and under the authority of the War Measures
Act, Chapter 206 of the Revised Statutes of Canada, 1927, is pleased to order and

20 doth hereby order as follows:

1. A Commission consisting of three persons shall be appointed to make
inquiry concerning the activities, loyalty and the extent of co-operation with
the Government of Canada during the war of Japanese nationals and naturalized
persons of the Japanese race in Canada in cases where their names are referred
to the Commission by the Minister of Labour for investigation with a view to
recommending whether in the circumstances of any such case such person
should be deported.

2. Notwithstanding anything contained in the provisions of Order in
Council P.C. 7355 of the 15th day of December, 1945, the Commission may,

30 at the request of the Minister of Labour, inquire into the case of any naturalized
British subject of the Japanese race who has made a request for repatriation
and which request is final under the said Order in Council and may make
such recommendations with respect to such case as it deems advisable.

3. The Commission shall report to the Governor in Council.
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20

11

PP who is recommended by the Commission
4. Any person of the Japanese ra subject to deportation under the

for deportation shall be deemed ^ 15th day of December, 1945,
provisions of Order in Council P. • mutandis, to such person.
and the provisions thereof shall app y> , . ,, •, 1 for deportation pursuant to this

6. Where any person is recomme _ ̂  leaves Canada in the course
Order he shall, as and from the a e on cubiect or a Canadian national,
of such deportation, cease to be either a British subj

rnose of all inquiries and investigations6. The Commission shall, for ̂  ® ̂  authority of Commissioners
made pursuant to this Order, have a ^

appointed under Part One of the Inquiries , i ,
.  xt, ■ ..1 In pneage the services of such clerks,

7. The Commission is au advisable to aid and assist in
reporters, assistants and counsel as they
the performance of their duties.

1, 11 Ko nflid such remuneration, allowances and
8. The Commissioners shall be paia sutn

expenses as the Governor in Council may fix.
9 AU expenses incurred in connection with the inquiries and investigationy. AU expeubbb muu inpbidina: the remuneration, allow-

of the Commission pursuant to this Or , amounts allowed
ances and expenses of the commissioners, purpose,
from the War Appropriation to the Department o

A. D. P. HEENEY,
Clerk of the Privy Council.

Teletype Message

From: The Secretary of State for External Affairs, Ottawa,
To: The Canadian Ambassador to the United States, Washing on,

Ottawa, September 17th, 1945.

No. EX-3366

Secret

Cypher

Please ask United States authorities to transmit the following message by the
30 most appropriate channel from Canadian Government to General MacArthur as

Supreme Commander for the Allied Powers.
Begins:

There are approximately 24,000 people of Japanese origin now resident m
Canada. About 10,000 (including dependents) have expressed a desire to be
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h ut 600 Japanese nationals now interned
repatriated to Japan. There are ̂ 1®° ̂  ° At a later date it is probable that
whom it will probably be desired ^ep voluntary repatriates who will also
there will be some additional deportees to proceed with
have to be removed. The Canadian u causing you
repatriation and deportation as soon a redistribution and relaxation of
embarrassment. It is difficult to pro until repatriates and deportees are
control over Japanese remaining m Canad
removed. , fjenortees from Canada should be given

It is proposed that repatriates anci P provided with a main-
10 free transportation for themselves and immediate needs,

tenance grant upon repatriation su ciei their funds to Japan,
also that they be permitted to Q^nadian Government to proceed with

You will appreciate the desire of ® Government would be grateful
these plans as soon as possible. The a prepared to have
for your advice as to the earliest date on
these people arrive in Japan. Ends. ^jgcult subject of repatriation and

For your own information the w o e^^^^ consideration by a special Cabinet
relocation of persons of Japanese race is un ^g^e able to proceed
Committee. It would obviously simp referred to in the above message

20 immediately to return to Japan ® ^hat action is contemplated
and we would be obliged if you would let u
by U.S. authorities in this connection. . numbers of disloyal Japanese
have it in mind to repatriate any consi mi^^ht expedite and simplify
simultaneous arrangements might be ma e
the problems involved. Secretary of State for External Affairs.

Copy
Teletype

Feom: The Canadian Ambassador to the United S'^tra
30 To: The Secretary of State for External Affairs, Canada.

Cypher

Teletype

Washington, October 29th, 1945.

^  , ntr KQOfi nf Oetnber 15th and in reply to Mr. Wrong's
WA-5545 Further my Wa-5323 ot uctooer irjun . ^ t t00^0. xu , resnecting repatriation to Japan of persons

letter to Mr. Pearson of this morning by State Depart-
of Japanese race in Canada. I have been a . ,i
ment that a reply has been received from General MacArthur.
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uthorizes the immediate repatriation of
2. The reply is to the effect that in addition, repatriation of

some 160 special cases now held m the ^^sire to return, or
all Japanese now held in the United ® ^.^s, is authorized subject only to
whose return is desired by the two
provision of shipping. jnimediately with the repatriation of the

3. State Department are within the next week to review the
special cases and intend to ^ ^sons to be repatriated. A representative
situation respecting the balance oi tn P^^^^ ̂  appreciate the following:
of the Embassy wUl attend the mee Japanese in Canada who will be

10 (a) Most recent figure on the
involved; by the provision of trans-

(b) Whether any representative Y
.  j 4f =r. tn what extent,portatioii, and, it so, D'Aflaires.

AT THE

P.O. 7414

government house at OTTAWA
Fbiday, the 28th day of December, 1945.

pbesknt :

His Excellency

20 The Governor General in Council:
,  , TrarosUional Fowers Act, 1945 comes intoWhereas The National y provides that on and after

force on the first day of January, Measures Act be deemed no
that day the war shall for the purposes

'°"®Id wherl under section 4 of The National Emergency Transitional Powers
Act, 1945 the Governor in Conned may, without prejudice to ''"y oth r power
conferred by that Act, order that orders and regulations lawfully made under the
War MeasuL Act or pursuant to authority created thereunder in force immediate y
before the day The National Emergency Transitional Powers Act, 1945 com s no

30 force shall, whUe that Act is in force, continue in full force and effect su jec o
amendment or revocation thereunder;
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retation Act provides that where an Act
And whereas section 12 of the In erpr passing thereof and confers power

is not to come into operation iminedia e y intention appears, so far as
to make any order, that power may, un making the Act effective at
may be necessary or expedient for e^P ^t any time after the passing
the date of the commencement thereo ' ^ order shall not come into
of the Act, subject to this restriction, hat
operation until the Act comes into op purpose of making The

And whereas it is necessary an f effective at the date of the
National Emergency Transitional regulations made under the War

10 commencement thereof that those or thereunder in force immediately
Measures Act or pursuant to authori y
before the first day of January, ® cessation in the operation of such
commencement and that there shou Measures Act (sections 3, 4 and 5
orders and regulations resulting from
thereof) ceasing to operate; , .

.  „ +I.P aovernor General in Council, on the recom-
Now, therefore, His Excellency t under the powers conferred by The

mendation of the Minister of Justice, ^ -g pleased to order and doth
National Emergency Transitional Powers ' made under the War Measures
hereby order that all orders and regu ^j^g Act in force immediately

20 Act or pursuant to authority create un powers Act, 1945 comes into
before the day The National Emergency r effect subject to
force shaU, while that Act is in force, continue
amendment or revocation under that Act.

A. D. P. HEENEY,
Clerk of the Privy Council.
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Kifl the Chief Justice of Canada,2. Order of the Honourab e, the ̂
for inscription of Reference.

IN THE SUPREME COURT OF CANADA
WSDNSSDAY, the 9th day of January, A.D. 1946.

Before The Honourable. The Chief Justice of Canada.

f  to the validity of Orders in Council of the 15thIn the matter of a ^ 7355 7355 and 7357) in relation to persons of
day of December, 1945,
the Japanese race.

V  4- raf thP Attorney General of Canada for directions as toUpon the ^ question in relation to the above mentioned Orders
10 the inscription hearing _ Governor General in Council for hearing

in Council referred by Canada under the provisions of section
and coii^sideration ̂ 7 the Supre^^^^
55 of the Supreme C getting forth the said question and upon
8th day of Janua^, 1946 J General of Canada:
hearing what was alleged by uounsei

4U 4 jinm cnlH reference be inscribed for hearing by this Honour-
It is ordered that the said reiereucc u>=

able Court on the 24th day of January, 1946;
a™ it is FuaTHEK OBDeReD that the respective Attorneys Gejjeral of the

Provhrces of Alberta British Columbia, Mamtoba, New Brunswick, Nova Scotia,
20 Ontario, Prince Edward Island, Quebec and Saskatchewan be notiSed by the

Attorney General of Canada of the hearing of the argument on the said reference
by telegram and by serving on the agents in Ottawa of the said Attorneys General
on or before the 10th day of January, 1946, a copy of the said Order in Council,
together with a copy of this order.

And it is further ordered that the persons comprising the Co-operative
Committee on Japanese Canadians be notified by the Attorney General of Canada
of the hearing of the argument on the said reference by telegram addressed to the
sohcitor for the said Committee and by serving on the agents in Ottawa of the
said solicitor on or before the 10th day of January, 1946, a copy of the said Order

30 in Council, together with a copy of this order.



16

thp Attorney General of Canada shall fileAnd it is further ordered _ printed case on the said reference on
with the Registrar of the Supreme Cour copies forthwith on the agents
or before the 16th day of January, 19 , , pj-gvinces and of the solicitor
in Ottawa of the said Attorneys General ot tfi
for the Co-operative Committee on Japanese ana

+Vi iH Attorney GGnGrSrl of Cs-nS'dS; Siiid txioAnd it is further ordered that the ^t. liberty to file Factums
said respective Attorneys General of ̂  ® ̂  gist day of January, 1946 and to
of their respective arguments on or before reference
appear and be heard by Counsel on the argument of the said

the Co-operative Committee on JapaneseAnd it is further ordered that the J before the 21st day
Canadians be at liberty to file a Factum o on the argument of the
of January, 1946, and to appear and be heara oy
said reference.

notice of the said reference be given byAnd it is further ordered fat not ^ appendices thereto
publishing a copy of the said Order in January,
and of this order in the Canada Gazette on
1946.

"T. RINFRET,"

C.J.C.
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Jn tlfp ̂ tpr^ntP (Hourt at (Jattaiia
IN THE MATTER OF A REFERENCE AS TO

ORDERS IN COUNCIL OF THE 15tH DAY OF DECEMBE^^^^
1945 (P.C. 7355, 7856, AND 7357), IN RELATION T
OF THE JAPANESE RACE.

FACTUM OF THE ATTORNEY-GENERAL
OF BRITISH COLUMBIA.

The question for determination ce "7356^' 'an^TSBT are idtra
16th day of December, 1946, bemg P.C. 7366, 765b ana

10 vires of the Governor in Council, either in w o Orders in Council
what particular or particulars and to what ex e ^ authority of
are set out in the case, page , ana aie nuestion of their
the "War Measures Act," E,S.C. 1927 J^^^efTrL^itional
validity involves a consideration of The Natio Emere'ency Act "),

, Powers Act, 1946" (hereinafter referred to

Ta^inrfoTcronV: 1st Jtay ̂ Uantlry, 1946. Section 4 of that Act
provides:—

" Without prejudice to any other
20 " Governor-in-Council may ^ ' ,„„„ant to authority created

"under the 'War Measures Ac },afore the day this Act comes
" under the said Act in force immediately before tne a y
" into force shall, while this Act is in force, ''
" effect subject to amendment or revocation under tins

Section 5 provides:—

" This Act shall come into force on the that^S the
" thousand nine hundred and forty-six, an on j
" war against Germany and Japan shall for P P
" Measures Act' be deemed no longer to exist.

30 Pursuant to the powers contained in section 4,
the 28th day of December, 1945, passed Order in Council P.C. 7414 (case,
p. ), under which it is ordered that all orders and regulations lawfully
made under the " War Measures Act" or pursuant to authority created
under the said Act in force immediately before the day the Emergency
Act" comes into force, shall, while that Act is in force, continue in full
force and effect subject to amendment or revocation under that Act. It is
noted that this Order in Council purports also to be made pursuant to



"■.? "Interpretation Act," which «ivee »thority^^^^^^Older in Council under an Act which is not yet in to , ^ y, -ii
making the Act effective at the date of the 7055 7350 and
be seen therefore that, prima facie, Orders in Counci • ' pg^^nt to7357 made under the fwar Measures Act" arejio-- foice p—
the provisions of the Emergency Act and F.O. < unon first

The validity of the Orders in Council in ques ^
whether they were a valid exercise of the powers c T^pcpmber 1945
Measures Act " at the time they were passed i.e., J" „

10 and second, whether they are now validly in force by
ency Act" and the Order in Council "^ade thereun j^ggggyes Act " is

As to the first, there is now no doubt that tne , . y ^ 57
within the legislative competence ^^e Dominion^ Manitoba Free Press
S.C.R. 150; Fort Frances Pidp and Power C . • Reference

P- ? fico authority for the exercise(1943), S.C.R. 1. The Fort Frances case f,f^r yL cessa of hos-
of the powers under the " War Measures Act
Ohties provided the national fg whether the emergency
The sole question for determination therrfore, Council were

20 resulting from the war existed at the time th „ , ^ Council P C
passed. The emergency is stated in the preamble to Order in uouncii r.u.
7355 as follows:—

" Whereas durim? the course of the war with Japan certain Japa-"neseSraLtanffesW their sympathy w® or Japan
" 'I' "aH"® requests for repo'riation to Japa requestedAnd whereas other persons of the japaneb
""T„rrhtfstt'det:dVesiS"ihat provisions he made to

" the security, defence, peace, order and welfare > P
" vision be made accordingly."

// This statement of fact must be taken to be conclusive. The Courts do notI overrule the Government in a matter of this11 evidence that it was wrong. On this point Lord Haldane in the Fort
[I Frances case said, p. 706:—

" The effect of the economic and_ other disturbance occasioned
"originally by the war may thus continue for some time aftei it is
" terminated. The question of the extent to which provision for cir-

40 " cumstances such as these may have to be maintained is one on which
" a Court of law is loath to enter. No authority other than the central
" government is in a position to deal with a problem which is essen-
" tially one of statesmanship. It may be that it has become clear that
" the crisis which arose is wholly at .an end and that there is no justifi-
" cation for the continued exercise of an exceptional interference which



" becomes ultra vires when it is no longer called
" the law as laid down for distribution of powers in ,
" ment would have to be invoked. But very
" crisis had wholly passed away would be require J _ v,* i.
" judiciary, even wheS the question raised was one of ultra vires which
"it had to decide, in overruling the decision of the government t at
" exceptional measures were still requisite. In saying w a is a s
" obvious, their Lordships observe themselves to be in accord with the
" view taken under analogous circumstances by the Supreme C^rt of

10 " the United States, and expressed in such decisions as that in Hamil-
" ton V. Kentucky Distilleries Co. 251 U.S. 146."

See also the judgment of Sir Lyman Duff, C.J., in The Chemicals Reference
(1943), S.C.R. 1, at p. 12, as follows:—

" I cannot agree that it is competent to any court to canvass the
" considerations which have, or may have, led him (the Governor-in-
" Council) to deem such regulations necessary or advisable for the
" transcendent objects set forth. The authority and the duty of pass-
" ing on that question are committed to those who are responsible for
" the security of the country—the Executive Government itself, under,

20 " I repeat, its responsibility to Parliament. The words are too plain
" for dispute: the measures authorized are such as the Governor-in-
" Council (not the courts) deems necessary or advisable."

In A.G. V. Wilts United Dairies, 1922, 91 L.J.K.B. 897, an order of the
Food Controller made in April, 1919, came into question, whereby he regu
lated the sale of milk by licence and imposed a charge of 2d. a gallon as a
condition of granting a licence. It was held he had no authority to impose
the licence fee. As stated by Lord Buckmaster, p. 700:—

" The only question here is. Were such powers granted? "

In Halliday's Case, 1917, A.C. 260, Lord Finlay, L.C., stated, p.
30 268-9:—

" It may be necessary in time of great public danger to entrust
" great powers to His Majesty in Council, and that Parliament may do

so feeling certain that such powers will be reasonably exercised."

It is submitted, therefore, that with respect to the persons mentioned
in the Orders in Council in question there existed a national emergency as

^  war sufficient to justify the passage of the Orders in Council,and that this question is not now open to debate
Apart from the question of the existence of a national emergency, the

Orders in Council are a valid exercise of the powers of the OoTOruor ir
40 Councl under the ;• War Measures Act" withiS The mfaningS sectl 3

of that Act as an order deemed necessary or advisable for the securitv

of the said section— Arrest, detention, exclusion and deportation," also



clause (/)—" Appropriation, control, forfeiture
and of the use thereof." The Act also provides ^e
section 3 shall have the force of law. On this mnt see Rinfret, J., as he
then was, in the Chemicols Reference {suprci), p- 1

" The powers conferred upon the Governor in Council by the War
" Measures Act' constitute a law-making authority, an authori y o
"pass legislative enactments such as should be deemed necessary and
"advisable by reason of war; and, when acting within those_limits,
" the Governor in Council is vested with plenary powers of legislation

10 " as large and of the same nature as those
" Selborne in The Queen v. Burah, 1878, 3 A.C., 889) . Within the
" ambit of the Act by which his authority is measure!^ the Governor in
" Council is given the same authority as is vested in Parliament itself.
" He has been given a law-making power."

For these reasons it is submitted the Orders in Council were a valid
exercise of the powers contained in the " War Measures Act" at the time
they were passed. _ _

With regard to the second branch of the question i.e.,^ the validity of
the " Emergency Act" and P.C. 7414 made thereunder—it is convenient to

20 deal with the Order in Council first.
The preamble to the Order in Council shows the authority under which

the Order is made and the enacting part of the Order follows closely the
wording of the Act, so that assuming the Act to be valid there is no objection
to the Order in Council.

As to the Act itself, under the reasoning of the Fort Frances case the
only objection that can be raised against the Act is that there was no emerg
ency in existence sufficient to justify the passing of the Act, and conversely
it would appear that if it can be said that such an emergency existed the
Act is valid. In this connection attention is called to the long recital in the

30 preamble to the Act setting out the nature of the emergency which existed
at the time the Act was passed, and, as stated in the Fort Frances case and
quoted above, very clear evidence would be required to justify the judiciary
in overruling the decision of the Government that exceptional methods were
still requisite. No such evidence is before the Court. It might be argued
that the Government was exceeding its powers in passing an Act such as
the Act in question some eight months after hostilities had ceased, but a
close parallel can be found between the action of the Government in this
respect and what was done at the conclusion of the first Great War in
regard to paper control, which was the subject of the Fort Frances case.

40 In that case the impugned Orders in Council were made pursuant to an Act
passed on the 7th of July, 1919, 9-10 Geo. V., chap. 63, some eight months
after the cessation of hostilities, confirming and extending the powers
jurisdiction, and authority of the Commissioner and Controller of Paper to
such extent as might be necessary to enable the Commissioner and Con
troller to fully complete all work and investigations begun by him under
previous Orders in Council made under the " War Measures Act," and to



determine all questions and to make all necessary orders with respec o
matters begun or coming before them prior to the publication in the Lanaaa
Gazette of a proclamation that the war no longer existed. It further
extended the powers of the Paper Control Tribunal to deterrnine all matters
pending at the declaration of peace and subsequent appeals, and fuither
provided that except for the purpose of finally completing all matters
undertaken and determining all questions arising prior to the declar^ion
of peace the powers, authority, and jurisdiction of the Commissioner, Con
troller of Paper, and the Paper Control Tribunal should cease upon the

10 publication of the proclamation of peace. The validity of that Act came
into question in the Fort Frances case, and after disposing of the constitu
tional issue in favour of the Dominion, Lord Haldane stated as follows, p.
705-6:—

" The other point which arises is whether such exceptional neces
sity as must be taken to have existed when the war broke out, and
almost of necessity for some period subsequent to its outbreak, con
tinued through the whole of the time within which the questions in
the present case arose.
" When war has broken out it may be requisite to make special

20 " provision to ensure the maintenance of law and order in a country
even when it is in no immediate danger of invasion. Public opinion
may become excitable, and one of the causes of this may conceivably
be want of uninterrupted information in newspapers. Steps may
have to be taken to ensure supplies of these and to avoid shortage, and
the effect of the economic and other disturbance occasioned originally
by the war may thus continue for some time after it is terminated.
.  . . _ When then, in the present instance, can it be said that the
necessity altogether ceased for maintaining the exceptional m.easure
of control over the newspaper print industry introduced while the war

30 " was at its height? At what date did the disturbed state of Canada
which the war had produced so entirely pass away that the legislative
measures relied on in the present case became ultra viresi It is
enough to say that there is no clear and unmistakable evidence that
the government was in error in thinking that the necessity was still
m existence at the dates on which the action in question was taken by
the Paper Control Tribunal."

to deal with statements which had been made to

f  ̂ ^ to the statementto that effect made by the Government itself in an Order in Council on
40 December 20th, 1919, some seven months before the passage of the Order in

Cornell in question m the case, and observed that the first?menttoLd S"
m Council dealt only with the results following from the ceTsatior, S actS
war conditions, and excepted from repeal certain measures coMerM^S
consequential conditions arising out of war winVi, ^ concernea with
to produce effects remaining in operation' ̂te^i^ r^J
concluded (page 708) "Peration after war itself was over, and



" Their Lordships find themselves unable to say that the Dominion
" Government had no good reason for thus temporarily continuing the
" paper control after actual war had ceased, but while the efiects of
" war conditions might still be operative."

It is submitted that the reasoning of Lord Haldane in the Fort Frances
case applies in all respects to the case at bar. In the present case various
Orders were made under the " War Measures Act" dealing with the cus
tody and control of persons of the Japanese race and their property during
the war, and Parliament, recognizing that a national emergency still existed

10 as a result of war conditions, passed the " Emergency Act" some eight
months after hostilities had ceased, and by section 4 empowered the Gov
ernor in Council to make an Order that orders and regulations made under
the " War Measures Act" should continue in force for another year.

It might further be contended that the fact of enacting the " Emer
gency Act " and by that Act declaring (section 5) that after that Act came
into force, the war against Germany and Japan shall, for the purposes of
the " War Measures Act," be deemed no longer to exist, in itself was an
indication that the emergency had ceased to exist, otherwise it would have
been sufficient to have left the orders and regulations made under the " War

20 Measures Act" in operation until they were revoked or until peace was
declared, and in this connection reference is made to section 2 of the " War
Measures Act," which provides that the issue of a proclamation shall be
conclusive evidence that war exists and of its continuance until by the issue
of a further proclamation it is declared that the war no longer exists. This
latter proclamation has of course not yet been issued. As to this conten
tion it is submitted that the same reasoning applies here as to what was
said by Lord Haldane in the Fort Frances case dealing with the statements
made in the Order in Council of December 20th, 1919, that the war no
longer existed (p. 707), where he pointed out that this Order in Council

30 deals only with the results following from the cessation of actual war con
ditions, and excepts from repeal certain measures concerned with conse
quential conditions arising out of war which may obviously continue to
produce effects remaining in operation after war itself is over. W^hat was
done in the present case is merely an extension or enlargement of what was
done in the matter of paper control at the end of the first Great War, and
instead of continuing the Orders in Council made under the " War Measures
Act ̂ relating solely to persons of the Japanese race, the Government has
continued in force all the orders and regulations made under the " War
Measures Act "which existed on 31st December, 1945, for a further period

40 of one year No different principle is involved, and it is submitted that as
long as the Government was satisfied that an emergency existed as a result
of the war requiring the legislation in question, it was competent to enact it.
PaiLament has said in the preamble to the "Emergency Act" that the
emergency existed, and it is not for the Courts to quS that statement
unless there IS strong and clear evidence that the Government was mistXnMuch and strong evidence could be adduced to show the relson wh^



Government came to that conclusion, but on a reference o is in s
evidence is not and can not be before the Court for consideration, and the
Court is limited to the consideration of the question as to whether it was
competent for the Government to enact the legislation, and if the answer to
this question is in the affirmative that is an end to the question.

For these reasons it is respectfully submitted that the an^er to the
question submitted for the consideration of this Court should be that the
Orders in Council in question are wholly intra vires of the Governor in
Council. _

10 E. PEPLER,
Of Counsel for the Attorney-General

of British Columbia.

Victoria, B.C., 17th January, 19^6.
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In the Supreme Court of Canada

IN THE MATTER OF A REFERENCE AS TO THE VALIDITY OF ORDERS

IN COUNCIL OF THE 15TH DAY OF DECEMBER, 1945 (P.C. 7355,

7356 AND 7357), IN RELATION TO PERSONS OF THE JAPANESE

RACE.

Factum of the Attorney General of Canada

Part I

By Order in Council of January 8, 1946 (P.C. 45) the following question is
referred to this Court for hearing and consideration, namely:—

10 Are the Orders in Council dated the 15th day of December, 1945, being
P.C. 7355, 7356 and 7357, ultra vires of the Governor in Council either in whole

or in part and if so in what particular or particulars and to what extent?

The first Order in Council referred to (P.C. 7355), is an Order authorizing
the repatriation or sending to Japan of designated classes of persons who are
nationals of Japan or who are of the Japanese race and conferring authority on
the Minister of Labour for that purpose. The second Order in Council (P.C.
7356) provides that persons leaving Canada pursuant to the first mentioned Order,
if they are naturalized British subjects under the Naturalization Act of Canada,
shall cease to be either British subjects or Canadian nationals. The third Order

20 in Council (P.C. 7357) authorizes a Commission to investigate the activities,
loyalty and extent of co-operation with the Government of Canada during the
war of Japanese nationals and naturalized persons of the Japanese race named
by the Minister of Labour with a view to making recommendations as to the
deportation of such persons under the first mentioned Order.

The latter two Orders in Council have no operation except by reason of the
first Order in Council. The three Orders in Council constitute one scheme the

validity of which depends on the first Order in Council, P.C. 7355.



Order in Council P.C. 7355 is made following recitals that during the course

of the war with Japan certain Japanese nationals manifested their sympathy with
or support of Japan by making requests for repatriation to Japan and otherwise

and other persons of the Japanese race have requested or may request that
they be sent to Japan. It further recites that it is considered necessary by reason
of the war for the security, defence, peace, order and welfare of Canada that pro
vision be made to deport these classes of persons.

The Order in Council is expressed to be made under the authority of the War
Measures Act.

10 Section two of the Order establishes three categories of persons who "may be
deported to Japan".

The first category includes every national of Japan, who is not also a Cana
dian national, of sixteen years of age or over, resident in Canada who was detained

pursuant to the provisions of the Defence of Canada Regulations or of Order in

Council P.C. 946 of February 5, 1943, as amended by Order in Council P.C. 5637
of August 16, 1945, at midnight of September 1, 1945, the day before the formal
unconditional surrender of the military forces of Japan. The relevant regulations
of the Defence of Canada Regulations (Consolidation) 1942 were regulations 21,

24 and 25. Regulation 21 provided that the Minister of Justice, if satisfied

20 that with a view to preventing any particular person from acting in a manner
prejudicial to the public safety or the safety of the state it was necessary so to
do, might make an order directing that the person be detained. Regulation 24
provided that all enemy aliens who were members of enemy armed forces and who
attempted to leave Canada and in regard to whom there was reasonable ground to

believe that their attempted departure was with a view to assisting the enemy
or who were engaged or had attempted to engage in espionage or acts of a hostile

nature or who gave or attempted to give information to the enemy or who
assisted or attempted to assist the enemy or who were on reasonable grounds sus
pected of doing or attempting to do any of these acts should be arrested and

30 detained. Paragraphs 8 and 9 of regulation 25 provided that if any enemy alien
refuses to give an undertaking to report and to observe the laws of Canada and

to abstain from acts of hostility or communication with the enemy or who in the
judgment of the Registrar or the Minister of Justice could not consistently with
the public safety be allowed at large or who fails to register when required or to
answer questions truthfully or to observe any of the conditions upon which he
was permitted his liberty, might be interned as a prisoner of war. When regula
tion 21 mentioned above was revoked by Order in Council P.C. 5637 of August
16, 1945, a further provision was added to Order in Council P.C. 946 of February



5, 1943, that all persons of the Japanese race who were detained pursuant to the
provisions of regulation 21 prior to August 15, 1945, and were so detained on
August 15, 1945, should continue to be detained subject to release by the Minister
of Justice. Order in Council P.O. 946 of February 5, 1943, confers certain powers
on the Minister of Labour and makes certain other provisions in connection with
persons of the Japanese race evacuated from the protected areas of British
Columbia and for the control of persons of the Japanese race in Canada.

The second category of persons who "may be deported to Japan" includes
certain persons of the Japanese race of sixteen years of age or over resident in

10 Canada, who have made written "requests for repatriation" i.e. have requested in
writing that they be repatriated or sent to Japan (P.C. 7355, section 1(d)). Three
classes of such persons are designated in this category:—

1. every such person who is a national of Japan and who made such a request

since the date of declaration of war by the Government of Canada
against Japan on December 8, 1941, (section 2 (l)(a));

2. every such person who is a naturalized British subject who made such a

request which was not revoked in writing prior to September 1, 1945, the

day before the unconditional surrender of the armed forces of Japan,
(section 2 (2)); and

20 3. every such person who is a natural-born British subject who has not
revoked his request prior to the making by the Minister of an order for

his deportation (section 2 (3)).

Except as provided in paragraphs enumerated 2 and 3 a request for repatria
tion is final and irrevocable for the purposes of the Order (section 3). Notwith
standing such a request by any person or that the request has become irrevocable

by him, the Minister of Labour may, under Order in Council P.C. 7357, refer the
case of any naturalized person to the Commission established by that Order in
Council for investigation and its recommendation with reference to deportation
(P.C. 7357, section 2).

gQ The third category of persons includes the wife and children under sixteen
years of age of any person against whom an order for deportation is made. They

may be included in the order, (section 2(4)).

It is apparent on examination of the Order that, in conjunction with the
later provisions of the Order, the authority conferred by the provision "may be
deported to Japan" in section 2 is two-fold, namely it contemplates the making
of orders for the compulsory deportation of certain persons within the designated
categories and it also contemplates the making of arrangements for the trans-



portation and care of persons who have requested to be sent to Japan and who
voluntarily proceed to Japan. "Deport" is defined in the Order to mean removal
or send from Canada pursuant to the authority of the Order and "deportation"
is defined to mean the removal pursuant to the authority of the Order of any
person from any place in Canada to a place outside of Canada (section 1(a) and
(6)). In subsection 1 of section 6 of the Order, reference is made to "any
person for whom an order for deportation is made or who having made a request
for repatriation is proceeding to Japan without the issue of such an Order" and
it is provided that he "shall be entitled insofar as circumstances at the time

10 permit . . . at or immediately prior to the time of his deportation from Canada
.  . ."to certain rights. "Deportation" and "deport" clearly include voluntary
as weU as forcible removal and provide for those persons who have requested to
be sent to Japan.

By section 4 of the Order the Minister of Labour is authorized to make

orders for the deportation of any person "subject to deportation" i.e. who may be
deported under section 2, to take such measures as he deems advisable to pro
vide or arrange for the deportation of such persons and for their transportation,
detention, discipline, feeding, shelter and welfare pending their deportation and
to make such orders, rules and regulations as he deems necessary for the purpose

20of carrying out the provision of the Order (paragraphs (a), (b) and (c)). The
authority conferred is to make the necessary arrangements for taking to Japan
those persons who have requested to be sent as well as those who are to be

forcibly deported.

Section 6 of the Order provides that any person for whom an order for
deportation is made or who, having made a request for repatriation, is proceed
ing to Japan without the issue of such an order shall be entitled, insofar as circum
stances at time permit, at or immediately prior to the date of his deportation from
Canada, to purchase suitable foreign exchange to the extent of any money in his
possession or standing to his credit in Canada or advanced to him by the Minister

30 in the circumstances mentioned below and to take the foreign exchange out of
Canada with him. He may also deposit any money in his possession or standing
to his credit in Canada with the Custodian of enemy property who shall provide
him with a receipt therefor and purchase foreign exchange therewith and the
Custodian shall transfer the foreign exchange, less transfer charges, to such person
whenever it is reasonably possible following upon his deportation. The person
deported may also at the time of his deportation take with him such personal
property belonging to him as may be authorized by the Minister. The Foreign
Exchange Control Board is required to do such things and to issue such permits
as may be required to implement the foregoing provisions (section 6(1)).
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Where real or personal property of a person who has been deported or who,
having made a request for repatriation, has proceeded to Japan without the issue
of any order for deportation has not been sold or otherwise disposed of prior to
his departure, the property shall as of the date of his deportation be vested in
the Custodian of enemy property. The Custodian shall take such measures as
he deems proper for the care, maintenance and safeguarding of the property and
shall sell it as soon as, in his opinion, it is reasonably practical to do so. The net

proceeds realized from the sale shall, after deduction of reasonable handling

charges, be held to the credit of the person deported and utilized to purchase
10 foreign exchange to be transferred to the deported person whenever reasonably

possible following upon his deportation. (Section 6(2)).

The Minister of Labour is authorized to advance to a person who is being
deported or who having made a request for repatriation is proceeding to Japan

without the issue of an order for deportation, an amount in suitable foreign

exchange which will provide such person with the amount of at least two hundred

dollars together with an additional fifty dollars for each dependent when added
to the money he already possesses (section 7).

The remaining provisions of the order are largely administrative or ancillary.

The other Orders in Council referred to in the question refered to the Court

20 for consideration and hearing (P.C. 7356 and 7357) are merely complementary to
Order in Council P.C. 7355. Both of them in the recitals and in their substantive

provisions expressly refer to Order in Council P.C. 7355.

Order in Council P.C. 7356 applies only to persons who are British subjects

by naturalization under the Naturalization Act of Canada and provides that any
such person, who is deported under the provisions of Order in Council P.C. 7355,
shall, as and from the date on which he leaves Canada in the course of his
deportation, cease to be either a British subject or a Canadian national.
"Deportation" here also is to be interpreted to mean forcible or voluntary removal
from Canada.

3Q Order in Council P.C. 7357 provides for the establishment of a commission
to make inquiries concerning the activities, loyalty and extent of co-operation
with the Government of Canada during the war of Japanese nationals and
naturalized persons of the Japanese race in Canada in cases where their names

are referred to the Commission by the Minister of Labour for investigation with

a view to recommending whether in the circumstances of any such case the persons
should be deported. Notwithstanding that the requests for repatriation made by
naturalized persons of the Japanese race is final under Order in Council P.C. 7355,



the Commission may at the request of the Minister of Labour inquire into the
case of any such person and may make such recommendations with respect to
such case as it deems advisable. Any person of the Japanese race who is recom
mended by the Commission for deportation shall be deemed to be a person subject
to deportation under the provisions of Order in Council P.C. 7355 and as and from
the date he leaves Canada in the course of deportation shall cease to be either a

British subject or a Canadian national. The remaining provisions of the Order
in CouncU are administrative.

The foregoing Orders in Council were made after the authority of the Supreme
10 Commander for the Allied Powers in Japan had been obtained for the repatriation
and sending of the Japanese affected, subject only to provision of shipping

(dispatches attached to Order of Reference). Repatriation or sending of these
persons to Japan is being carried out as an act of war by the military forces of the

allied powers, the acceptance of the persons departed being imposed on Japan.

It is necessary to observe that The National Emergency Transitional Powers

Act, 1945 came into operation on January 1, 1946 and that Act provides that for

the purposes of the War Measures Act the war against Germany and Japan is

deemed no longer to exist (section 5). That Act also provides for the continuation

by the Governor in CouncU of Orders lawfully made under the War Measures

20 Act (section 4).

Order in Council P.C. 7414 of December 28, 1945, passed pursuant to section 4

of The National Emergency Transitional Powers Act, 1945, is a general order
providing that all orders and regulations lawfully made under the War Measures

Act or pursuant to authority created under the said Act in force immediately before
the day The National Emergency Transitional Powers Act, 1945 comes into force,
shall, while the latter Act is in force, continue in full force and effect subject to
amendment or revocation under the latter Act. The Orders in Council referred

to this Honourable Court are now in force pursuant to this general order.

Part II

30 The Attorney General of Canada submits that Orders in Council P.C. 7355,
7356 and 7357 were enacted within the authority of the Governor in Council under
the War Measures Act and continue in full force and effect by reason of Order in
Council P.C. 7414 of December 28, 1945.
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Part III

argument

r J.I, 7-J-# fhp^p Orders in Council is solely one of inter-The question of the validity of thes Measures Act and the
pretation and application of the provisions f
National Emergency Transitional Powers Act, 1945.

No question of constHutionaUty under the British North America Acts or m
relation to any other imperial enactment is raised.

Parliament has authority to legislate to confer subordinate legislative authority
to enact these Orders in Council.

10 Parliament clearly could have enacted the provisions of the Orders in Council
directly.

The distribution of legislative authority effected by the British North America
Act between Parliament and the legislatures of the provinces is ^
whole field of sovereign legislative authority subject only to such limitat
as are contained in the British North America Acts.

Bank of Toronto v. Lambe (1887) 12 A.C. 575, Lord Hobhouse at 588,
Attorney General for Canada v. Cain, 1906, A.C. 542,
Attorney General for Ontario v. Attorney General for Canada, 1912, A. .

571, Earl Lorebourn L.C. at 581 and at 583-4;
25 Nadan v. The King, 1926, A.C. 482;

Statute of Westminster, 1931, sections 2, 3, and 7 (2) and (3).
Croft V. Dunphy, 1933, A.C. 156;
British Coal Corporation v. The King, 1935, A.C. 500, Viscount Sankey

L.C. at 517-18.

It is clearly within the sovereign power of a state to deport or exile or banish
aliens or subjects or citizens of the state and to deprive them of citizenship or
nationality acquired by naturalization under the laws of the state and to make
such necessary ancillary arrangements as may be required. The fact that external
arrangements with other countries may be necessary to carry out such legislation

30 does not affect its legal operation within the state. In any event in the present
case external arrangements with the government of the country receiving the
persons deported are not necessary. They are deported and their acceptance is
imposed on Japan as an act of war through the Supreme Commander of the Allied
Powers, of which Canada is a member.
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There is nothing in the British North America Acts restricting or limiting the
totality of legislative power conferred under those Acts with reference to the
deportation, exile or banishment of aliens or British subjects. There is no ot er
imperial legislation effective on these subjects in Canada which cannot be altere
in the exercise of the legislative power conferred on Parliament or the legislatures
of the provinces under the British North America Acts. Statute of Westminster,
1931, Sections 2, 3 and 7(2) and (3).

Under the British North America Acts the authority to enact legislation m
relation to the matters dealt with in Orders in Council P.C. 7355, 7356 and 7357

10 is conferred on Parliament.

The matters in relation to which these Orders in Council are enacted clearly
fall within the emergency power of Parliament during time of war.

Fort Frances Pulp and Paper Company v. Manitoba Free Press Company
Limited, 1923, A.C. 695.

In any event the legislation enacted in these Orders in Councils is in relation
to" matters falling within the normal legislative authority of Parliament under
head 25 "naturalization and aliens" and under the opening words "for the peace,
order and good government of Canada" of section 91 of the British North America
Act. The deportation of aliens and the revocation or termination of status as a

20 British subject acquired by naturalization clearly falls within head 25. The
deportation from Canada of persons other than aliens is clearly a matter which
does not fall within section 92 of the British North America Act. The legislature
of a province cannot provide for deportation from Canada or enact legislation "in
relation to" such a subject matter. Since the legislative authority conferred by
the British North America Act is exhaustive of full sovereign legislative authority,
where a matter does not fall within any of the enumerated heads of 92 it must
fall within the opening words of section 91. The omission from the text of the
Act of specific reference to any matter in relation to which legislation may be
enacted does not raise a presumption that the power to do so is omitted from the

30 Act. On the contrary it is to be taken for granted that the power is bestowed in
some quarter ..." (Earl Loreburn L.C. in Attorney General for Ontario v. Attorney
General for Canada {Companies Reference) 1912, A.C. 571 at 583.

John Deere Plow Company Limited v. Wharton, 1915, A.C. 330, Viscount
Haldane at 340.

Great West Saddlery Company v. The King, 1921, 2 A.C. 91, Viscount
Haldane at 114-5.
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Attorney General jar Alberta v. Attorney General for Canada (Debt
Adjustment Reference) 1943, A.C. 356, Viscount Maugham at 371.
Since Parliament could directly enact the provisions of Orders in Council

P C 7355, 7356 and 7357 it can confer subordinate authority on the Governor in
Council to legislate on these subject matters. Where there is no specific provision
in the British North America Acts restricting the legislative authority of Par la
ment in relation to a particular subject matter to legislating directly on sue
matter itself. Parliament may confer subordinate authority to legislate m relation
to that subject matter.

10 Hodge v. The Queen, (1883) 9 A.C. 117.
Shannon v. Lower Mainland Dairy Products Board; Attorney General

for British Columbia intervening, 1938 A.C. 708.
Reference as to the Validity of the Regulations in Relation to Chemicals,

1943, S.C.R. 1.

There is no provision in the British North America Acts restricting the authority
of Parliament, in relation to the matters provided for by the Orders m Council,
to legislation enacted directly by Parliament itself.

It is clearly, therefore, within the authority of Parliament to confer authority
by the War Measures Act on the Governor in Council to legislate in relation to the

20niatters provided by the Orders in Council.

Moreover no question of constitutionality under the British North America
Acts arises with reference to continuation of these Orders in force under The
National Emergency Transitional Powers Act, 1945. That Act was enacted in
recognition of the continued existence of the war to confer authority to legislate
in relation to the matters therein mentioned during the emergency period arising
out of the war, i.e. the remainder of the war and the period of transition from
conditions of war to conditions of peace. The Act contemplates that the state of
war continues. Preamble; Sections 2(i)(e), 5 and 7. Section 4 confers authority
on the Governor in Council to continue in full force and effect orders and regula-

gotions made under the War Measures Act. All such orders and regulations were
made by reason of the war. It is within the authority of Parliament to confer
authority to continue orders and regulations made by reason of the war for the
remaining period of the war and until the measures taken can be discontinued in
an orderly manner.

The provisions of the War Measures Act empower the Governor in Council
to enact the provisions of Orders in Council P.C. 7355, 7356 and 7357 of December
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16 1945 and section 4 of The National Emergency Transitional Powers Act, 1945
empowers the Governor in Council to continue these Orders in Council in full
force and effect.

Section 3 of the War Measures Act provides: "The Governor m Council
may do and authorize such acts and things, and make from time to time such
orders and regulations, as he may by reason of the existence of real or apprehended
war, invasion or insurrection deem necessary or advisable for the security, defence,
peace, order and welfare of Canada; and for greater certainty, but not so as to
restrict the generality of the foregoing terms, it is hereby declared that the powers

10 of the Governor in Council shall extend to all matters coming within the classes
of subjects hereinafter enumerated, that is to say:

(6) Arrest, detention, exclusion and deportation.

(/) Appropriation, control, forfeiture and disposition of property and of the
use thereof."

"Deportation" is defined in the following Dictionaries as follows:—
"The action of carrying away; forcible removal esp. into exile; trans

portation"—New English Dictionary edited by Sir James Murray, LL.D. and
Henry Bradley, M.A. (Oxford English Dictionary). "Act of deporting or
state of being deported; banishment; transportation. In modern law, the

20 removal from a country of an alien considered inimicable to the public
welfare; distinguished from transportation and extradition". Webster's New
International Dictionary. "The act of carrying away; removal; transporta
tion; exile; banishment". Worcester's Dictionary.

Order in Council B.C. 7355 providing for the removal voluntarily or forcibly
of all the classes designated in Orders in Council mentioned or those recommended
for deportation under B.C. 7357 is clearly within the meaning of the term "deporta
tion". The provisions of the Orders in Council in relation to loss of status as a
British subject and as a Canadian national and in relation to the control and
disposition of property are necessarily incidental to effective legislation in relation

30 to deportation. They, therefore, fall within this enumerated head.
In any event it is not necessary that they should fall within the specific heads

enumerated because the authority conferred on the Governor in Council by the
general power under the War Measures Act is the fuUest plenary legislative power
which Barliament can confer subject only to the two conditions that a state of
war must exist and that the Governor in Council deems the order necessary by reason
of the war for the security, defence, peace, order and welfare of Canada. Reference
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as to the Validity of the Regulations in Relation to Chemicals, 1943, S.C.R. 1.
Duff C. J..at 11 and 12; Rinfret J. at 17-18; Davis J. at 24; Kerwin J. at 29;
In Re Gray (1918) 57 S.C.R. 150, the Chief Justice at 158-9; Angiin J. 178-80.
The enumeration of powers contained in section 3 does not limit the generality of
the general power but on the contrary emphasizes the comprehensive character of
the plenary power conferred by it. Re Gray, supra, the Chief Justice at 158;
Duff J. at 168; Angiin J. at 177-9.

The Orders in Council were a valid and effective exercise of the authority of
the Governor in Council under the War Measures Act and are validly continued in

10 full force and effect under the National Emergency Transitional Powers Act, 1945.

A state of war existed between Canada and Japan at the time of the making
of the Orders in Council. By section 2 of the War Measures Act the issue of a
j)roclamation by His Majesty or under the authority of the Governor in Council
shall be conclusive evidence that war exists until by the issue of a further pro
clamation it is declared that war no longer exists. By a proclamation dated
December 8, 1941, published in the Canada Gazette on the same date, it was
declared that a state of war with Japan exists in Canada as and from the 8th day
of December, 1941. No proclamation declaring that such a state of war no longer
exists had been issued at the time the Orders in Council were made. In fact the

20 state of war with Japan continues to exist.

Oppenheim's International Law (5th Ed.) Vol. II, Chapter VII, page 464
et seq.

Kotzias V. Tyser, 1920, 2 K.B. 69.

Lloyd V. Bowring, 36 T.L.R. 397.

Ruffy-Arnell and Baumann Aviation Company Limited v. The King, 1922,
1 K.B. 599.

Luse Land and Development Company v. North Saskatchewan Land
Company Limited, 1920, 3 W.W.R. 571.

The Governor in Council expressly states in Order in Council B.C. 7355, and
30 by reference to that Order in Council states in Orders in Council B.C. 7356 and

7357, that the provisions thereof are considered necessary by reason of the state
of war then existing for the security, defence, peace, order and welfare of Canada.
It is not open to a court to investigate whether in the opinion of the court these
provisions are necessary for these purposes. The decision as to the necessity of
the measures is one entrusted exclusively to the Governor in Council and where
the Governor in Council has decided that they are necessary or advisable the
court has no jurisdiction or authority to consider the question.
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R.V. Comptroller-General of Patents, 1941, 2 A.E.R. 677; Scott L. J. at
681 and Clawson L. J. at 683-4.

Reference re Chemicals, supra. Du£f, C. J. at 12-13; Rinfret J. at 19.

Liversidge v. Anderson, 1941 3 A.E.R. 338.

Greene v. Home Secretary, 1941, 3 A.E.R. 388.

Point of Ayr Collieries Limited v. Lloyd George; 1943, 2 A.E.R. 546 at 547.

Moreover it is apparent that the provisions of the Orders in Council if deemed
necessary or advisable for the welfare of Canada, are so necessary or advisable by
reason of the war. In the main the persons to be deported are persons who were

10 detained in time of war to preserve the safety of the state or who in time of war
requested repatriation or to be sent to an enemy country. The provision for the
deportation of the wife and infant children of persons in the first two categories
who are ordered to be deported is necessarily incidental to proper humanitarian pro
visions with reference to persons in the first two categories. The deportation of
persons who have indicated by reason of and during the war the undesirability
of retaining them in Canada is being effected as an act of war namely by imposing
acceptance of these persons on Japan. The provision for revocation of naturaliza
tion is necessary to effective deportation. The provisions for recommending
deportation of other persons of the Japanese race after investigation of their

20 activities, loyalty and the extent of their co-operation with the Government of
Canada during the war is a provision of the same type as that with reference to
the first two categories in Orders in Council P.C. 7355.

No provision of Orders in Council 7355, 7356 and 7357 is inconsistent with or
repugnant to any of the provisions of the War Measures Act itself. "Deportation"
is patently not considered for the purpose of the War Measures Act as a penalty
or a forfeiture. The restrictions relating to penalties and forfeitures do not, there

fore, affect the power of deportation. The provision with reference to the vesting
of property in the Custodian of enemy property for the purpose of safekeeping and
realization of the value thereof is not in conflict with the provisions relating to the

30 appropriation of property by the Crown. "Appropriation" means "The making of
a thing private property, whether another's or (as now commonly) one's own;
taking as one's own or to one's own use". (A New English Dictionary edited by
Sir James Murray L.L.D.); "Appropriation" in the War Measures Act applies to

a case where the Crown appropriates property as its own or for its own use. This

is clearly in accordance with the provisions of section 7 of the War Measures Act.

Dominion Iron and Steel Company Limited v. The King, (1920) 20

Ex.C.R. 245, Cassels J. at 256.
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The vesting of property in a public officer for safekeeping and for disposition for
the benefit of the owner is not an appropriation.

Order in Council P.O. 7414 of December 28, 1945, is within the powers con

ferred on the Governor in Council by the National Emergency Transitional Powers
Act, 1945.

The authority conferred on the Governor in Council is a plenary legislative
power to continue these orders and regulations and is not subject to review in a
court.

AlMt GEOFFRION

10 DAVID MUNDELL

1
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SUBMISSION TO ̂  PPiDffl MINISTER

AND members of THE GOVERIEENT

IN THE HM.TTER OF

JAPANESE CANADIAN ECONOMIC LOSSES

ARISING FROM EV/uCUATION

ENTERED THE

NATIONAL JAPANESE C.aNADIAN CITIZENS ASSOCIATION

61 COLLEGE STREET. TORONTO 2, ONTARIO



To the Right Honourable Louis St. Laurent, Prime iiinister,
and Honourable Members of the

Government of Canada.

This submission is made by the National Japanese Canadian
Citizens' Association and its component chapter organizations
in the provinces of British Columbia, Alberta, Saskatchewan,
Manitoba, Ontario and Quebec, This national body was founded
by a conference of representatives of various Japanese Canadian
organizations through Canada on September 2, 1947. It has as
its primary aims the protection of the economic and social
welfare of persons of Japanese ancestry in the Dominion and the
development of a truly democratic society wherein fundamental
rights and liberties are preserved for all citizens.

After Pearl Harbour in December, 1941> it was deemed expedient

to evacuate all persons of the Japanese race from the Pacific

Coast of Canada, It was considered to be essential to carry

out this task with the least uossible delay. Some 22,000 persons

were evacuated within 6 months. Being an emergency measure,

emergency methods had to be employed.

The B, C, Security Commission was vested with the responsibility

of the physical removal of this mass of persons. The immensity

of the task and the haste required left little room for the pro

tection of individual rights and humanitarian consideration.

To the Secretary of State, acting as Custodian, fell the

onerous and difficult task of protecting the personal chattels and

real property of the evacuated population from vandalism, depreci

ation and destruction. The task was difficult by reason of:

(a) the necessity to hurriedly organize a large staff;

(b) the removal on short notice of families, particularly
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from remote and isolated areas, without adequate

provision for recording or protecting their property;

(c) the strong anti-Japanese attitude in the community

which lovrered the moral barriers to condone theft,

destruction and exploitation in acquiring assets;

(d) the panic of uncertainty amongst the evacuees which

influenced them to overlook the taking of many precautions

for the protection of their property which might have

assisted in its preservation.

Prior to evacuation these persons were allowed to dispose of

their own assets. In certain cases they were encouraged by the

Custodian to do so. However, being under notice to evacuate, many

improvident sales were made, and all such sales were as if made on

a forced liquidation and were not free sales in a normal market,

Heaw losses were sustained. Exploitation was ranqtiant and the

Government by various Orders-in-Council recognized the need for pro

tective action, P.C, 288 of January 13, 1942 creating the Japanese

Fishing Vessels Disposal Committee, recognized the need for protection

from duress in the sale of vessels. However, other types of property

were sold at heayjr sacrifices.

Once evacuated, all property of evacuees were vested in the

Custodian except cash and securities and until August, 1942, vessels.

At first it was the intention of the Government to preserve the pro

perty of these hapless people. In good faith and in reliance upon

this frequently stated policy of the Government and the Custodian,
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many persons left their properties in his care. In this

expectation, many persons after leaving their belongings, if they
had time, did not make full inventories. In the same expecta

tion, the Custodian's field men often made only general inventories

when they were able to get around to the property. They, too,

worked under haste and pressure.

After a year's experience with the impossible task of pro

tecting all this property, the Government changed its policy to one

of "orderly liquidation". In the meantime vandalism, theft and

depreciation had had their toll. Had this policy been established

at the tirae of evacuation and had time permitted, the Japanese

could have made full inventories and obtained valuations of their

property. However. orderly the liquidation of all of the property

of 22,000 people to the last kitchen chair may be, such a sale, it

is submitted, must re.main a liquidation. The essential difference

in price between a liquidation and voluntary sale is universal know

ledge. Such sales are the happy hunting ground of bargain seekers,

dealers and speculators.

As indicated above, vessels at first did not vest in the Gusto-

dlan. It was decided at the outset to sell these as rapidly as

possible to avoid depreciation and to get them into use in the essen
tial fishing industry. That the boats were damaged in their collec

tion and early detention by the navy has been recognised by the
Government. However, compensation for damage and missing essential
gear was paid to the purchaser. The market was flooded by the dump-

i#
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g  f these boats in a 7 month period. The unsold boats vested

in the Custodian in August, I942.

Recognizing that injustices had been done, the Government

in mid-year, 1947, after study of the problem by the Public Accounts

Committee of the House of Commons, set up a Commission under the

Public Inquiries Act to determine the losses suffered and to recom

mend just and equitable awards therefore. The operative portion

of the Orders-in-Council, P.C. 1810 of July 18, 1947 and P.O. 3737

of September 17, 1947 read as follows as amended:

"That the Honourable Mr. Justice Henry Irvine Bird be appointed

a Commissioner to inquire into the following claims, najnely:-

(a) that real and personal property vested in the Custodian

was disposed of by the Custodian for less than the fair

market value thereof at the time of sale

(b) that personal property vested in the Custodian was lost,
destroyed or stolen while in the possession or under the

control of the Custodian or some person appointed by him."

Mr. Justice Bird, a Judge of the British Columbia Court of
Appeal, was appointed Ooran,lssioner. The Commission held hearings
and discussions for over two years and the Commissioner has reported
his findings.

Ot to the Bird Commission and the awards recomendedWith respect to t,no

,  reperd to the immensity and difficultyby the Comlseloh®'-> haying reg..r
o believe the vast majority of the persons ofof the problem, we oelieve tn

cestry in Canada regard these awards as a measure of rougJapanese ancestry n ^ _
justicerd within the limted terms of reference.
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lAfe respectfully/ submit, however, that the people of Canada

will fall far short of providing "reasonable and just compensation"

to evacuees if that compensation is limited to the results of the

enquiry. This submission is based upon the following considera

tions:

1. The Difficultv Caused by Limited Scope of Terms of Reference -

(a) Fair IVIarket value was to be determined as at date of sale,

thus:

(i) Deterioration, in some cases admitted by the Crown

to be extensive, and not caused through any fault

of claimant, had the effect of reducing the award,

(ii) Properties which were tenanted at date of sale, by

reason of eviction freezing orders, brought less

than they would had the claimant been in occupation.

This factor was excluded by the terms of reference.

However the properties were only tenanted because of

evacuation and the evacuees were urged by the Govern

ment to rent and if they did not do so the Custodian

rented the property himself,

(iii) Depression of market value by reason of towns or

areas becoming substantially 'ghost tovms' resulting

from evacuation of Japanese,

(b) Loss of goodmll of business was excluded from the terms of

reference, • Fer-the-most part the good^will of business

disappeared when the owner was evacuated. In many cases

t. -

1-
1
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(c)

(d)

(e)

tenancies of promises in which businesses were carried

on were terminated leaving only the equipment and stock-

in-trade to sell. In some cases the Custodian sold

the business premises and the chattels separately,"-'

Exclusion of losses on accounts receivable, • Evacuees

could not themselves collect these accounts by force of

law. The Custodian did not, except in a very few cases,

employ any collection agency or legal counsel,as a result,

a very large n-umber of these accounts wore never collected

and are now uncollectable.

By requiring that the property must have been sold by the

Custodian the terms of reference excluded:

(i) Forced sales by individuals made in the panic of

evacuation, despite the fact that the Custodian

encouraged sales of businesses particularly,

(ii) Sales of vessels through the Japanese Fishing Vessels

Disposal Committee concurred in by the claimants

only because any further delay -would mean rapid

depreciation to the vessels, (Report of Royal Com.-
raission on Japanese Property, page 42, par, 2 re
rejection of claims, & page 1+1+, par, 3.)

Failure to provide for losses incidental to evacuation in

addition to the sale of property such as has been provided

by Act of Congress in the U.S.A.

2. The Difficulty of Strict Legal Proof of Value -

(a) On all types of property after 6 or 7 years have elapsed,
(Report of Royal Commission on Japanese Property, page 38,
par. 3)

-'^5^
,  --V



- 7 -

(b) By reason of extensive alterations and /or deterioration

to real property,

(c) By reason of the inability to have appraisers examine

personal property lost or sold.

(d) By reason of inadequate records by the claimant due to:
(Report of Royal Commission on Japanese Property, re
Custodian's administration, page 12, par. l),

(i) The assurance given by the police and the Custodian

that his property would be protected. Many of the

evacuees therefore did not make detailed inventories

of all chattels or have any valuations made on pro-

perty. A large amount of vandalism occured in

many cases before the Custodian took physical posse

ssion.

(ii) The Custodian often did not take detailed inventories

until quite late for the same reason.

(iii) In outlying places particularly, the claimants were

given very short notice of removal and did not have

time to carefully inventory property,

(iv) In many cases, records and evidence of value of pro

perty were left on the premises and never recovered,

being discarded by the Custodian's field men as

unsaleable,

(e) By reason of wide dispersion of claimants, counsel have not

been able to consult fully with their clients,

(f) The unwillingness of many persons to give evidence or take

part in the proceedings - a problem common to all public

enquiries.



3. Proposals -

In the light of the circumstances we have recoimted

we propose to the Government that over and above the awards

made by the Comiflissioner within the terms of reference, further

compensation should be allowed fully to remedy the injustices

suffered by the claimants.

(a) A percentage of Sale Price allowance on all real pro

perties sold subject to rental regulations.

(b) A percentage of Sale Price allowance on all real pro

perties to cover depreciation.

(c) A percentage of Sale Price allowance for goodwill on all

businesses subject to sale.

(d) Percentage of all uncollected accounts receivable.

(e) Establishment of an adjustment agency to adjust losses

on forced sales on claims filed within 12 months with an

appeal to the Attorney General for Canada,

(f) A grant of monies to each adult evacuee to compensate

for general losses.

(g) Interest on all awards from date of .sale,

(g) Adjustments on Real Property not sold to Veterans Land

Administration where no special award at a rate equal to

the percentage which the average special award bears to

the average sale price of properties on which special

awards were made.

Nb-
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4« Conclusion -

This submission has been concerned with drawing to your

Government's attention issues which are relevant under the Royal

Commission inquiry on Japanese property and issues which were

completely excluded or given little attention due to the inade

quate terms of reference of the Inquiry.

We tender as an appendix to this submission, the Asso

ciation's submission to the Royal Commission on Japanese

Canadian Property, depling with the broad aspects of the evacua

tion property losses and the deeply human and significant experi

ence of a people in Canada which no .Canadian citizen would bear

without the utmost sense of grave injustice.

We therefore respectfully suggest a broad appreciation

of all the circumstances which shaped the problem into its present

form is fully merited, if it is the intent of your Government to

provide for a measure of justice -which is equal to the standards

of a truly democratic, Canadian way of life.

Respectfully submi-p^d,

HAROID A. ROSE, Pposid^t,

GEORGE TAJJMA, Executive Secretary)

National Japanese Canadian Citizens
Association,

6l College Street, Toronto 2, Ontario,

September twenty-second. Nineteen hundred and fifty.
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In the Supreme Court of Canada

IN THE MATTER OF A REFERENCE AS TO THE

VALIDITY OF ORDERS IN COUNCIL OF THE

15TH DAY OF DECEMBER, 1945 (P.C. 7355, 7356

AND 7357), IN RELATION TO PERSONS OF THE

JAPANESE RACE.



THE SUPREME COURT OF CANADA

Wednesday, the twentieth day of February, A.D. 1946.

present:

The Honourable The Chief Justice op Canada;
The Honourable Mr. Justice EIerwin;

The Honourable Mr. Justice Hudson;

The Honourable Mr. Justice Taschereau;

The Honourable Mr. Justice Rand;

The Honourable Mr. Justice EIellock;

The Honourable Mr. Justice Estey.

In the matter of a Reference as to the Validity of Orders
in Council of the 15th day of December, 1945 (P.C.
7355, 7356 and 7357), in relation to persons of the
Japanese race.

WHEREAS by Order of His Excellency the Governor
General in Council, bearing date the eighth day of January,
in the year of our Lord, one thousand nine hundred and
forty-six (P.C. 45), the important question of law herein
after set out was referred to the Supreme Court of Canada,
for hearing and consideration, pursuant to section 55 of
the Supreme Court Act, Revised Statutes of Canada, 1927,
chapter 35:—

"Are the Orders in Council dated the 15th day of
December, 1945, being P.C. 7355, 7356 and 7357, ultra
vires of the Governor in Council either in whole or in
part and, if so, in what particular or particulars and to
what extent?"

AND WHEREAS the said question came before this
Court for hearing and consideration on the twenty-fourth

56639—li



and m

r^e GeoSrion. ofcanada;'the Hono-
Inset for "c Attorney Generaljf

Scott, of cojeel tor t^
Ck)lumbia and M . . Columbia; Mr. I- A.Attorney General of Brd^ Saskatchewan and
of counsel for the Atto y ^ ̂  Brewm and Mr.
jVlr. J. R- o^nsel for the Co-operative Com-
T A. MacLennan, o after due notice to themittee on Japanese Canadians^ Q^..bee_
Attorneys Gen^rf Brunswick. Manitoba. Prince Edward
Nova Scotia, rsew
Island and Alberta;

ht^arms what was alleged bywhereupon and^upon^^^ direct that the
counsel aforesaid, f^j. consideration, and
said Reference shoul^ determination;
the same having ^-ov rFRTIEIES to His Excellencythis COURT for his information

the Governor General » 55 „f the Supreme Courtpursuant to sute^on 2 question referred
Act, that the op „
to the Court are Taschereau, JJ. are

The Chief in Council in question are
of opinion that ^^^rnor in Council, either in
not ultra vires of the u
whole or in part. opinion that the Orders
Hudson and Estey, ■ Governor in CouncU

7355.Rand, J.isof opimonJhaU^^
(1) Order m C ^ tionals

Governor m Cou j-ace, naturalized under
and to of Canada, as well as to persons
the Naturahzat , jg ultra vires m relation
voluntarily leavmg Canada,

to the compulsory deportation of natural born British
subjects resident in Canada, and of wives and children
under 16 who do not come within the first two classes;
and that:

(2) Order in Council 7356 is not ultra vires insofar
as it takes away incidental rights and privileges of
persons of the Japanese race as Canadian nationals; but
that it is ultra vires of the Governor in Council to the
extent that it purports to revoke the naturalization of
such persons under the Naturalization Act; and that:

(3) Order in Council 7357 is not ultra vires of the
Governor in Council, subject to the observance of the
requirements of the Naturalization Act as to grounds for
the revocation of naturalization.

Kellock, J. is of opinion that:

(1) Order in Council 7355 is not ultra vires except in
the following particulars:
(a) Subsection 3 of Section 2 and Section 3 are ultra vires

insofar as they authorize the deportation of natural
born British subjects who do not wish to leave
Canada, and insofar as it prevents such persons
from withdrawing consents at any time and in any
manner.

(b) Subsection 4 of Section 2 is ultra vires in toto.

(2) Order in Council 7356 is not ultra vires with the
exception of Section 1 thereof insofar as it provides for
loss of the status of a British subject.
(3) Order in Council 7357 is not ultra vires save

insofar as it may purport to authorize a departure from
the provisions of the British Nationality and Status of
Aliens Act 1914.

and that the reasons for such answers are to be found
in the judgments written and certified by the individual
members of the Court, copies of which are hereunto
annexed.

PAUL LEDUC,
Registrar.
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IN THE MATTER of a Reference as to the Validity of
Orders in Council of the 15th day of December, 1945
(P.C. 7355, 7356 and 7357), in relation to persons
of the Japanese race.

BEFORE: The Chief Justice and Kerwin, Hudson,
Taschereau, Rand, Kellock and Estey JJ.

The judgment of The Chief Justice and of Kerwin and
Taschereau JJ. was delivered by:—

The Chief Justice: On the 15th day of December,
1945, His Excellency, the Governor General in Council,
ordered as follows:—

2. (1) Every person of sixteen years of age or over, other than a
Canadian national, w!ho is a national of Japan resident in Canada and who,

(a) has, since the date of declaration of war by the Government of
Canada against Japan, on December 8, 1941, made a request for
repatriation; or

(b)i has been in detention at any place in virtue of an order made
pursuant to the provisions of the Defence of Canada Regulations
or of Order, in Council P.C. 946, of the 5th day of February, 1943,
as amended by P.O. 5637, of the 16th day of August, 1945, and
was so detained as at midnight of September 1, 1945;

may be deported to Japan.
(2) Every naturalized British subject of the Japanese race of sixteen

years of age or over resident in Canada who has made a request for
repatriation may be deported to Japan: Provided that such person has
not revoked in writing such request prior to midnight the first day of
September, 1945.

(3) Every natural bom British subject of the Japanese race of sixteen
years of age or over resident in Canada who has made a request for
repatriation may be deported to Japan; Provided that such person has not
revo ^ in writing such request prior to the making by the Minister of an
order for deportation.

(4) The wife and children under sixteen years of age of any person
for wihom the Minister makes an order for deportation to Japan may be
included in such order and deported with such person.

The Order further provided that a request for repatria
tion, made under the above provisions, would be deemed
final and irrevocable for the purpose of the Order or any
action taken thereunder after a fixed delay.

The Minister of Labour was thereby authorized to
' make orders for the deportation of any persons subject
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to deportation"; to take — —^and to fte
advisable to arrange for the ^ subject
detention, transportation, e c., o regulations
thereto, and generally to make ^ as he
and employ such officers or a °P f purpose
would from time to time deem necessary lo
of carrying out the Order. ^ ̂° cTr^irprortLs are added to the Order with

J to property and belongings of the person being
ipd or subject to deportation, or for the purpose of

'aup Minister to carry out the provisions of theenabling ancillary provisions, section (9) alone

„„rvrnduced verbatim:—'  oducGcl vGrbHftiiin.—
need be repr deportation is made and -wiho

tQl Any ^ ̂ tirvn or who is .placed under restraint in the
i3 detained pending ^ taken
Lrse of deportaUon byj-^ detained or restrained, be
Lt:dtb:in^eS.I custody-nder section _ ..^al custody-
oeemed to be in legal c

This Order in Oounc preamble as
reasons for its adoptio
foUoWSt— , ^ar with Japan certain Japanese

*;«rfoT«p.tr»lio» j;; h.ve r.,»sM

theclatsertfTemonl'referred by reason of the war, for the
»' .v.. V»v„o, p.

made accordingly; Hrders in CounciI Were

On the same day »» and P.O. 7357. The
adopted under f Order in Council 7356
first of these y36bl re fiap„rtation of persons
t"trCr"courrof the war. have requested to be
;^m;vea or sent to an enemy conn ry

• > ..j cvmTiatihy With (
removed or sent to » "/or s«PP"t «" P»P»y
„ otherwise ^LE'showa Ihomselve. to be uofit lor
powem and have by suen
^rmanent residence m Canada.Lmanent residence in Canada. -o •+• v v - ,

.crvn who being a British subject

l^l^lttru'der the AWaliaatfon 4c, chapter

ir

138, R.S.C. 1927, is deported from Canada under the pro
visions of Order in Council P.O. 7355 „f ,r; 7e!J^ ,
December, 1945. ®
shall, as and from the date upon which i„„
such deportation, cease to be either a Brir ̂h ^^da in the course of
national. ' ^ subject or a Canadian

Order in Council P.O. 7357 hpo-ino u ^ u-
the war particular measures with regid during
Japanese race were made necessTb^^^^^^^^
concentration along the PaciSe Coast of Canada- S
experience dunng the war in the Administration of'oX
m Council P.C. 946 of February 5fh, 1943, priidkgt
he conW o persons of the Japanese race has IndiLej
the desirability of determining whether the conduct of
such Japanese persons in time of war was such as to make
the deportation of any of them desirable in the national
interest, and that it is deemed advisable to make provision
for the appointment of a Commission to institute the in
vestigation concerned. It is then ordered that a Commission
consisting of three persons shall be appointed to make
inquiry concerning the activities, loyalty and the extent
of cooperation with the Government of Canada during the
war of Japanese nationals and naturalized persons of the
Japanese race in Canada in cases where their names are
referred to the Commission by the Minister of Labour
for investigation with a view to recommending whether
in the circumstances of any such case such person should
be deported. The Commission is given power, at the request
of the Minister of Labour, to inquire into the case of any
naturalized British subject of the Japanese race who has
made a request for repatriation and which request is final
and to make such recommendations with respect to such
case as it deems advisable. The Commission is to report
to the Governor in Council. Any person of the Japanese
race who is recommended by the Commission for deporta
tion shall be deemed to be a person subject to deportation
under the provisions of Order in Council P.C. 7355 which
order shall then apply, mutatis mutandis, to such person.
As a result of the deportation, the person in question shall
cease to be either a British subject or a Canadian national.
And, further, the Commission is given, for the purpose of

5G639—2
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all inquiries and investigations gio„ers appointed
all the powers and authority of Oonimi
under part one of the Inquiries . QQuncil (7356-
As will be seen, the latter two t,, fi,at Order

7357) have no operation except y scheme,
in Council (7365); the three r Jjj
the validity of which depends upon the
°°TTave outlined above the preamble of the first Order m

1  The Order contains certain definitions.Counci^- mean the removal, pursuant to the
tation IS (7355), of any person from any
authority 0 ^ ^ _ outside Canada. "Deported is
place in Canad ^ ggnt from Canada pursuant to
stated to Order "Minister" means the Minister
the authority of th repatriation" means a written^Labour. be repatriated or sent to
request or statement ^qutiai/ -

japan. +«hlishes three categories of persons who
The Order estabhsnes category includes

may be deported to Japa Canadian
every national of Japa , resident m Canada
national, of sixteen years o g of the Defence^ho was detained pursuant to the P

of Canada Regulaf- oi^^f Or ^rder in «Canada Regulations ^ Qrder in Council P C.
February 5th,
5637 of August W'h. unconditional surrender of„46. fhe day before the o
the mfiitary forces of Japam^^^^^ persons of the
The second category ^ over resident in

Japanese race of sixteen ^ for repatriation.
Canada, who have made wn ^It includes either a nationa ^ natural-born British
naturalised J^^^n^sts were made before certain
aubject, ^f;Ued prios to the mabng by the
dates and were deportation.
Minister of an o^der fo P includes the wife and
The third category . g of any person against

under the authority of the war

IT
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of the Revised Statutes of Canada, 1927. It is stated and
established that these Orders were made only after a
suitable arrangement had been made with General Mc-
Arthur, Supreme Commander for the Allied Powers in
Japan.

Following the adoption of the Orders, representations
were made to the Acting Minister of Justice by and on
behalf of a number of Canadian organizations and societies
expressing the opinion based on advice of legal counsel that
the Orders were ultra vires and requesting a reference to
the Supreme Court of Canada to test the question. An
action had even been commenced against the Attorney
eneral of Canada for a declaration that the Orders in
ouncil were ultra vires, illegal and void. It was, therefore,

felt that, in the circumstances, in the public interest, the
opinion of the Supreme Court of Canada should be obtained
upon the question of the validity of the aforesaid Orders in
ouncil, because, in the opinion of the Acting Minister of
ustice, they raised an important question of law touching
_ e interpretation of Dominion legislation. Therefore, His
xce ency the Governor General in Council, on the recom

mendation of the Acting Minister of Justice and under and
by virtue of the authority conferred by section 55 of the
upreme Court Act referred the following question to the
upreme Court of Canada for hearing and consideration:—

n  dated the 15th day of December. 1945,
piTf ■ and 7357, ultra vires of t)he Governor in Councn
to what^^ent^ 'W'hat particular or particulars and
In The matter oj a Reference as to the validity of the regu
lations in relation to Chemicals enacted by the Governor
General of Canada on the 10th day of July, 1941, P.O. 4996,
and of an Order of the Controller of Chemicals, dated the
16th day of January, 1942, made pursuant thereto, (1) this
Court held that the authority vested in the Governor
General in Council by the War Measures Act (its constitu
tional validity having been finally determined in Re
Gray, (2) and the Fort Frances case (3), is legislative in
it-s character, and an Order in Council passed in conformity
with the conditions prescribed by, and the provisions of,

(1) [1943] S.C.R. 1. (2) (1918) 57 Can. S.R. 150.
(3) [1923] A.C. 695.

.50639—21
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.  enactment such as should be

. Act, i-®- ly and adv^sa although the final respo^,
of P^'^'Cecutive Government rests upop^f%f ft" !ctsoffl^®®?„s abdicated its general

ft,nityf"^/'''parlift"^'"indoned its control The subor,
®  iainecf- f nor aba" ^.eated for exercising

Itivc e directly to Parliament and
te inst^"^"^ . s respo"® lament for the continuance of

iTh- no' ofiaced iWf, ̂
* JndsOP''°,tence. ' repeal the H'or Mcosares Act
,! ofSo"' r to a"*®" J of the Orders in Council passe<J■''Toll Po^fjective any if, at any time, Parl^.

m make ift® .^g provisio , conferred
in P»«»5d'era tha' in Council, the remedy
op"" f „aa stated by Sir Lyman Dufi, then
its c^ , -Q occasioi^ , ^—

0" fipe thftt tP' ■ before this Court for consideration in
Thief „res Act ca®« ^ ^^1 importance touching its effect

The and a ease. It ^^^s decided there that the, ; Re Gravy'' islon lu in Council is legislative in i^^191® i» by the Goveriror of radically amendingvested tn f l c,\ The decision invohS''"'''"t^ndan'?'•^';^9ir,vasheld^ ^e settled, that aJ
'l^ililarU ^'"d^the conditions prescribed by, and the:  f ifco^formny with til e
provisio"^^^'' , ♦ ♦
pa.rliaiu®° ■

)er
Jiament. Frances Pulp &

. ment of (2) laid down die principle that, in anThe iud8®® free Prccc o"" -jy of the Dominion in re.speet of
Co. V- as war, the a" ' government of Canadaeniersency to the VoacC\ emergency, displace or
legislat><"^/ .f°the necessities to a vast field in which

,u„ War .the provinces^"" ^he War Pleasures Act ig
But any Order visions: The Governor m Council

rbiPct to two j^^tithorize such acts and things, andtrald'tulatlon. provided there exist,
,0 make such orders invasion, or insurrection; anda real or aPP'^J®" ,j,e act or thing done, or the order or
also provided that t Governor in Council,regulation ma ®' ^923] A.C.695.

nolS) 57Can.S.C.R.l«).
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by reason of real or apprehended war, deems them net^s
sary or advisable for the security, defence, peace, or er
and welfare of Canada.

And at p. 12 of the Chemicals Reference (1) Sir Lyman
Duff states:—

The duty rests upon the Executive Government to decide wthethOT,
in the conditions confronting it, it deems it necessary or advisable for t e
safety of the state to appoint such subordinate agencies and to deterinine
what their powers shall be.

There is always, of course, some risk of abuse when wide powers are
committed in general terms to any body of men. Under the War Measures
Act the final responsibility for the acts of the Executive rests upon
Parliament. Parliament abandons none of its powers, none of its control
over the Executive, legal or constitutional.

The enactment is, of course, of the highest political nature. It is the
attribution to the Executive Government of posvers legislative in their
character, described in terms implying nothing less than a plenary
discretion, for securing the safety of the country in time of war. Subject
only to the fundamental conditions explained above (and the specific
proivisions enumerated), when Regulations have been passed by the
Governor General in CouneiJ in professed fulfilment of his statutory duty,
I cannot agree that it is competent to any court to canvass the
considerations which have, or may have, led him to deem such Regulations
necessary or advisable for the transcendent objects set forth. The authority
and the duty of passing on that question are committed to those who are
responsible for the security of the country—the Executive Government
itself, under, I repeat, its responsibility to Parliament. The words are
too plain for dispute: the measures authorized are such as the Governor
General in Council (not the courts) deems necessary or advisable.

The Co-operative Committee on Japanese Canadians
appeared through Counsel in the matter and submitted
that the question referred to the Court should be answered
in the afl&rmative, that is to say, that the Orders in
Council are wholly ultra vires of the Governor in Council.

First, they said that the word "deportation" means, and
means exclusively, "the forcible removal of aliens"; and
that it is not apt to describe the sending to Japan of
Canadian citizens who were either born or naturalized in
Canada and who have no connection with Japan other than
that of "race". According to them, "deportation" is the
return of an alien to the country from whence he came
and not the exile or banishment of a citizen to an alien
country.

In the second place, they said that the purpose of the
enumeration in section 3 of the TFar Measures Act was to

(1) [1943] S.C.R. 1.
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f  the Governor in Council
xu„+ the powers o^ "marginal instances",even thus far", or to in ^^at it was

"conldg there For that contention,

"To i^Ition them specifically
dicta i» the „f subjects by^anyllaclta the G™!/ „f subjects by any

^They added that 'h^ than conviction of
Undv for any other penalties by the

Sr^s Charts II, chapter 2, section 60.
rihe^tid 'hat the han.^-nt of —::jftr.ttttct asU he gathered

Cr:t^°rl.:Oen.raUl
rpFey also contended th Nationahtyordain Council are V, chapter

and Status oj Aliens Ad Laws
that the latter is an Act
vdiditv Act applies. parliament ol

Their conclusion is, of ^ g laws repugnant to

^  ."statm: '"ot tlegate such power andthe Imperial Statute attempted to do so.
could not be assume „ q of Order in Council P-
Then they urged that sectionJ ^

7355 does away with the ug ^ Measures
and moreover, conflicts wi sections, mclu^ -
Act'; and they ''ontended^i Orders m

said section 9, are that the Governor in
Council, so that it "^ann Qrders at all if sontie o e
Council would have Pa^sed t provisions of
sections tbereof were bemg ^ They argued
tFe Orders m . ^',Ty that the Governor m Counci

IVXt ndleTthe whole scheme if parts of it
would not have au
had been known to hav
A further argument P ^g as to make thethat the words "Japanese ra reason also, the

_  r. /-I tj i^n (2) [(2) [1906] A.C. 542, at 546.
(1) (1918) 57 Can. S.C.R- 150,

at 158, 168, 177.
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^  In respect of the last argument, the Court indicated
imme lately that it would not be taken into consideration
as t e question referred to us is whether the Orders in
ounci are ultra vires, and the point whether some words

or sentenc^ therein are vague does not fall within that
ques ion. e Orders in Council would not be ultra vires
even if some parts thereof were vague.
The attack upon the use of the word "deportation" is

esse , 0 course, to the word in the IFar Measures Act,
or, in so ar as the Orders in Council themselves are con-
cerne , ey contain a definition of the word which is said
to mean, for the purposes of the Orders,

any pursuant to the authority of this Order of any person fromany place in Canada to a place outside Canada.

here can be no doubt that "deportation" so understood
c ear y ̂ vers the cases and categories of persons affected
by the Orders.

^  after stating
+  Council may do and authorize suchacts and things, and make from time to time such orders

and regulation, as he may by reason of the existence of
rea or appre ended war, invasion or insurrection deem
necessary or advisable for the security, defence, peace,
order and welfare of Canada, adds;—
and for greater cerUinty, .but not so as to restrict the generality of the
foregoing terms. It is hereby declared that the powers of the Governor in

he°refoafter'enumeratej;
and among the matters enumerated are (section (b))
Arrest, detention, exclusion and deportation". The con

tention of the Co-operative Committee is that, as "deporta
tion" IS specifically mentioned in that sub-section of section
3, the powers of the Governor in Council, under the Tfar
Measures Act, are strictly limited to such "deportation"
3,s itigSjUs the forciblG rGinovSil of flilicns "
But, to begin with, it is far from being sure that the

word deportation is limited to what the Co-operative
Committee contends. Counsel for the Attorney General of
Canada was able to quote several definitions from standard
dictionaries where the meaning of the word is stated to be



. U Dictionary, edited by

„„re extensive. The Henry^_^^^ _
-theOrf»rf«„ ogives:-
rr,he action ^ , Dictionary b

Ke« r.srcirr.rs

pictiooary:-- „ii„„; „i,e; b..isl,n.e...
Tn Worcester s ^^vai: ,^finitions that the word
J «' 'frnm the 1 word " deportation ";

It would fe''"* II come ""f." deportation" should, ,n
"exile" eould wel ,ha^ „ i„„ible removal of

ri if it he used quotations
:tary lan«;tals". ^e word ;■ exile " which
Jiena"' » ̂ Itionatiea. ®clud ^ „tronal from h.sfrom reputed t" bani^tt i„terpretat>on Section ofadmittedly mea^^ worfs of of any person from
country, en j (7355), ,„e outside Canada .
the O"'"' m Canada to a pla ^ farther consider theanyplaee" „ot P»n because sub-section (b)

however, t ^hat grou ' contains the word

Toof section 3^^ ^^Quid be P Council under
" exclusion 1 , ted throug „^easures so adoptedthat are beta® "S moreover, tf the
eoustderaw deportation "

Tllby the nee of f being done pursuant to thef ttsection (h), ""'»^^'„btedly covered by the general
f  Council IS 1 1 The enumeration therein

f the it for greater certainty, butd is stated to be '"ifte foregoing terms",pontauied is ="■ , <renerality oi un- o ,
3, the Governor in Councd

fgii^n fte power^__ -cs -d """
to do and °^„ifttions, as he may > ncccssarj' or ad

of real
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"A

So that the discussion as to thp
words " exclusion and deportation " iT of the
really immaterial, for either the "a ®"u-section (6) is
tioned in Orders in Council 7355, 7356
by these two words or they are not If fn ^^vered
questio; if they are not, they then cot^p , ^tiey are, cadit
powers conferred by the first part of section ?

Order in Council P.O. 7355 expressly states—
It IS ,considered necessary by reason of the war fo
peace, order and welfare of Canada, that ,t>rovi«in I ®®®urity, defence.
The other two Orders in Council a, !l T''"!""''''""''-
are merely ancillary to Order in Council 7S5 Vd'^uu
bearing separate numbers, would hav
for Order in Council 7355. Indeed thiS k iJ!of the Co-operaUye Committee, that they are^Zp™^mterdependen that one cannot stand without the otl^
They are really the subordinate proyisions and means to
the purpose of carrying out the main Order conf»k2l ■P.C. 7355. They must be read together and be S Z
have been adopted because they were deemed necessareand advisable by reason of the wan This statement ofTaS
made by the Goyernor in Council, so far as the Court is
concerned cannot be overruled in the circumstances of the
matter before us. In the Fort Frances case m Vic !
Haldane had this to say at page 706:- '
It may be that it has becomae clear .that the crisis which ...wa • , .
at an end and there is no justification for the continneH ^ ^
exceptional interference which becomes vltra vires when it
called for. In such a case the law as laid down for distribution of
in the ruling instrument would have to be invoked
evidence that the crisis had wholly passed away wouid be
justify the judiciaiy, even When the question raised was one of^^
which it had to decide, in overruling the decision of ph o
exceptional measures were still requisite In en ' ^ ^emment thatobvious, their Lordships observe themselves to be in^l^ord withtaken under analogous circumstances by the Supreme Court of L n TT
States, and expressed in such decisions as that in n , u United
Hamillon v. Kentucky Distilleries Co., (2). ™

Later, in the Chemicals Reference (3), Sir Lyman Duff
points out at page 13 that

.t'r' -rtu" b. tocUedGovernor General in Council had not deemed the meaTuTe t^S^n^ceL!?,'or advisable, or necessary or advisable by reason of the existence o^waf
(1) [1923] A.C.695. (2) ggj us .j^g

(3) [1943] S.C.R. 1.
56639—3
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, be rare and certainly it
'"Pittance. I

Such a present
does not arise 5 certain Japanese
, U in F-C- af the ' pport of J^^paa by makingrecitals m ^^prse ^ or sU'PP"
Whereas dpn^ jj^pir requested or may

'^Fl other P«

m oapunese

; by making
recitals m - •;■ ^„„pse or arrpi-'

Whereas dpr^ ^nd o^^^'^'race requested or maynationals manife ^^

.e-'tf "Sr.
-*■ tbefoU"""®^-Then comes Exoei^

"''rrace'Cand by subparagraph
dealt wit j jhe ^ Japanese race".

^ British 3! nred desirable that"Tu r reSal states dosses rvho have re-
rl"®. he made to depo gj or natural born
r^troMht the " uest that they be sent to
1"®®. t '.iibiects) "'h® " r surely a plain statement
f":f atd the fourth r®®''®' Ls deemed it neces-

the Governor Genera ^.jth reference to thesereason of.he-n;Lr ^et forth in paragraph 2
various classes , ^here.
of the Order and e jealmg withIt win be n®'f'•'fword "repatriation" is used, whileJapanese nationals, the ™ ^jher persons of the
in the second re®'td. ^ ^^^^^sts "that they beJapanese race, the re surely the word
sent to Jap» ' „cital, is sufficient, notwithstanding

19

any argument that might on othor
the word "deport" would not apnrT°^®
Japan of natural born British snh"^ + sending to
race. ® of the Japanese

Whatever might be said as to certain f +n
in Re Price Bros, and Company and ^fh ® made
merce of Canada (1), in view of th 1 Com-
the Fort Frances case (2), it is quite of decision in
of all the opinions in the former that^ ^ Perusal
before the Court an opinion by the then M"
that there was no emergency, but al J'^stice
definite statement such as we 'find in +b f
in P.O. 7355. In the Price Bros, case fn Q-
referred to the recitals in the Order in Councfi ®
20th, 1919, as being December
in themselves sufEcient to constrain any Court tn tv,
Order of 29th January was not preceded or ^ ''°'i<=lusion that ,the
decision, accompanied by any such
i.e., a decision
that tilie particular measure in question is neces..arw „ u ■
reasons which have some relation to the nerils ant i advisable for
apprehended war. ^ possible of real or
At page 707 of the Fort Frances case (2) appear, l .one statement m the Order of December Sth WlQ fwhich Sir Lyman Duff must have been referring iT th t
it must I'liS't

be realized that although no proclamation has been i^nari d i ■the «"ar no longer exists, actual war conditions have in facfw
ceased to exist, and consequently existence of war nan . , ^
as a reason in fact for maintaining these extraordina''
necessary or advisable for the security of Canada regulations as
It will be noticed that notwithstanding this referenop In tbFort Frances case (2), iffieir Lordships'of the JuS Cot
nuttee had no difficulty in determining the validiiv
the Orders in Council there under review.
It IS sug^sted that it cannot be said that the Governor

General m Counctl really considered it necessary by rea»nof he war, for he security, defence, peace, orir anS
welfare of Canada that natural born British subjects
ffiouiti be expelled. The argument is that whUe B.C. 7Sm

(1) (1920) 60 Can. S.C.R. 265. (o) [1923] A.C. 695.
50039—31
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u  being a British subject bv
y persoa ̂  panada under 7355

natu

he leaves Canada in the
jon ^ British subject or a Canadian

the "'""to be a'®®

shall as upre that a natural born British
made who is deported shall ceasefcamdian — ̂ -d that,. made »»>"*! who is deported shall ceaa,

rovisi'»"'rp»"''"' Caiedian national; and that,
'"S 't "< '"tfubje"' p would be nothing to preventsuhje® ptitisb s Iiy there immediately re-enterin„

LteV, allied Pef" i„t out that once such persontber®, mentio po . Japan undpr +ndoiied P^f" iiit out that once such pers„J
S W' ""v suSeien' » P" „d sent to Japan under the
r.td»- ''"roeneral MacArthur, it is moon.cXpeUe'^ Lde • 1 difficulty can ever arise,

Svable Lgland e"""J^niects have been exiled with,
ftchie'»f„jhorn B,fjtde that they should lose their
where"® vision'""'
00' ®"^ .tionalW- pstad that since any natural born
Britis" "» suggest „ho fans made a
» Set of '^®,iTn may " ""'"8 suchBritish soW to Ja^ the Minister of Labour
...,oat, to 0 .Up, makll 6 _.,1J Tint, bp sa.lH fbou 11

British' Ico been r„panese race wiju ixcts made a

» Set of '^®,iTn may " ""'"8 suchBritish soW to Ja^ the Minister of Labourreduest t" jo the nii^ 8.^ not be said that the
regoest pr depor'®''" ' maUy deemed it necessary
cfanorde ml Cou g„od government of
Governo^ for tbe P^^'^^pan As to this, and generally
«  'r It Zst be borne in mind that th^
% such argonf ^ was dealing with people

nor General m ^ jgnt to Japan or who might
'^rradrnot'o'TpC 7355 make such requests. Surely

the making of B-C- ^ gxisted during the actual
f r the circumstance gpsuing months, the Gov-un'io ... Japan 0 ii Ug justified in nrvv.

hn had mane ^ 7355 maikc ^ ^uieiy
ihe making of B-^' . existed during the actual

^ f the circumstance ensuing months, the Qov-:^itt^il^^®P'■i„& well be Justified in con-
emor General m " """^^once to Canada and the mere
siderini such peoP opportunity of retraction
r.ni that they Governor General 111 Counci]

irnor General m - ^ ^p Canada and the luer.
udering such peoP opportunity of retraction
fact that they ° ̂  Governor General in CouncUlannot alter the lao put that every natural
'id so decide. Bve Japanese race did withdraw
orn British subjec expressed in
is request, it cou considered advisable to
,e Order in Council that

TiH
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provide for the event of any nuinbp,. ^
taking advantage of the opportunitv t

Nor are we concerned with thp
suras. As was said by Lord
General v. Wilts United Dairies (n i AttorneyOrder of the Food Controller made in Aprirm9"'"«Tr
only question here is: were such powers granted9"

That Canada possessed the power to exnpl 'vits territory, or to deport him to the coLtr
entered it, is a question that may now bp^ he
settled since the judgment of the Priw
Attorney General jar Canada v. Cain (2") m
decided in that case that the power conlri nto the Government, with the authority to impose'Ju'ct
extra-territorial constraint as was npnpcicav, *.
the power. '

As to the second point raised by the Co-operative Com
mittee. I do not think it can be said that any proyision
of the Orders in Council now under discussion are renuJ^
nant to the British Nationality and Status of Aliem Art-
4-5 George V, chapter 17. It does not seem n«v
to me to develop that statement, as, after all the fact of no
conflict can be ascertained only by comparison of thp
respective provisions of the latter Act and the text of th
Orders in CouncU. Section 26 of the British Nationality
Act, at the beginning, would seem to eliminate any nos
sibihty of conflict. The question which naturaUy coLs
to one's mind is: Why should Canada not be able to
denaturalize the persons whom it had previously nature
lized? The loss of the quality of British subject, resulting
from the deportation and the denaturalization which
takes place under the Orders, must be read, of course to
mean the cessation of the privileges of a British subject
only in so far as Canada is concerned. Moreover the
attempt by the Co-operative Committee to apply'here
the provisions of the Colonial Laws Validity Act is, in my
opinion, ineffective, because each of the Orders in Council
are, by force of the War Measures Act, the equiyalent
of a statute; they haye the force of law, and, to all intents
and purposes, while they stand, they are exactly on the

(1) (1922) 91 LJ. (K.B.) 897. (2) [1906] A.C. 542.
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n A"' looked up" to
footiuB ''i lous' bu bearing the date of the

tfestn^® nd consequently, much po^,
""^awtote Mr 1®^®' Mce of that statute. So thatthe S peceiu jog jpto t j^e benefit of the Statute
I6tb jbe ee^it and gett « withdrawn from th^
t'""' posie"'"'itself, they Act.
"fweStnd^tie C'i'ftXnditV jot cannot be said

ttcatie" ef Canada. The Canadian Act
rpovefi ^ Jnoted by , .^hich was intended bv

"fte heeu »«' en»et»ef ^wn Act, with the
"an in^®fparH»®®"'be truly said that the BntUh
Te can"''"'" bat it «"b never apphed to Canada,onsequent" " sueh " ̂̂ght to be made to section
CO®. M.u ̂  . 1 rpferenc . |.gs^eQ+
nscqueP"" i t »e er„ce ought to be made to section

Ar«°i»'"®''ateei'^'TpO- '"hich
Perbape „ Counen k pojomittee made a very

o of 0'^"' le Cu-'f-Tconfiieted with section 5 of the
!ouneel ent th»t " jj p^d the effect of abolishing

h„!.e« corfms. Section 6 in qnes.
War Ma ^ggort to
the tiortotion under this Act or under any

''tierwifbout the cons
• „ q of WC- deportation is made and isSection ord ujjder restraint in the

AnV „ deportat'O" or measure made or taken

course of dcP ̂  (.^,5 Order
ftedTo be in between the two sections. It jg

T do not see any 5 the Act really deals with the
narent that section deportation, while section

Tntion anterior to the duation after the order forfoHhe Order deals ^^ven if the two sections dealt
deportation it does not follow that because the
wifh the eai®^ ̂ ^f/ggtrained is declared to be cleemed to be
person detained or « g ,„,ad not happen that
n legal custody un" released upon bail, or otherwise
the same person co the Alinister of
discharged or tried.
Justice.
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But, above all, there is a good dp.i . r.
contention that section 9 of the 0 d : for the
because, if the order for deportatirf'' superfluous,
person detained pending deportatio
restraint in the course of deportatinn^' P^nood under
virtue of any order or measure made or
4 of this Order such person is necessari? section
The whole of section 9 is predicated unnn
that the order for deportation, or detent' n^^nmption
was properly made or taken under sectio^^^i
provisions of section 4 are valid and followtl
consequence is that the person detained or restrairj'"^"^
legal custody. Section 9, therefore, appears to h
fluous, and to have been put there ea: abundant r ,
in other words, in order to avoid a doubt as to
of the detention or restraint. That very legacy neceS?
resu fa from the fact that any order, or measure takeT,m2^
section 4, means precisely what it says that U T
order or measure in conformity with section 4 °
But I do not thi^ that it can be concluded from the

wording of section 9 that the intention of the Orrl
Council is that the recourse to habeas conus k fuf ̂
abolished. At Bar, counsel for the Crown did not so con
tend i on the contrary he stated that it was not. Z,
language of section 9 refers to an order authorized bv Order
in Council B.C. 7355 and, therefore, a valid order rLwng
in legal custody. &

In addition to any other argument in respect to section 9
it may be said that it is clearly severable; and even if it
was held to be ultra vires—which, in my opinion,' it is not—
it is quite evident that declaring it ultra vires would not
in any way affect the remainder of the several Orders in
Council now submitted.

The third recital in P.C. 7355,
And whereas it is deemed desirable that provisions be made to deoort
the classes of persons referred to above, acport

in terms applies only to the classes referred to in the first
two recitals, i.e., Japanese nationals who had manifested
their sympathy with or support of Japan by making
requests for repatriation to Japan and otherwise, and other
persons of the Japanese race who had requested, or might
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. to Japan- Subparagraph
m  howe'®' P""''®"'-

jest, tltj'{ the Otaet'
.,li 2 a ..jj..n uD'l®'' ;„,. ̂ p.nortation to Jaman ,rv

tb^y j
iptit, ( tbe Orn®^' yg^rs of age of any R

4 Of

p.
^ ̂  d ?Ser'for deportation to Japan naay'^

itL »• J'S •"'* . .,„Her sixteen would a conso...
'  •»' C «••'■"',ted «iti> »"="
J- 7° under sixteen would a co„,eat

>«'• at both children and wives, it
.  to ehi'deeL? A®'"^bfe that the Minister shouldAe f any j.teretl a g oientioned in paragraph 7
:;'enrTo expe»0ies t »os!ve P"*® ,„ keep under sixteen is required bva desire to „r ehJd ,g ,bat the Gover'"quest fre-n fot paff essW for the security, defe„trubpetf^l deemed f ̂ ge jhe Minister of Labour t^
Ui^^^^n«de f Order covering a person of eithe,etc., »f ^Jclass » »» ^That the Governor in Coupeiiinclude'h' f^^^gggary may appear without specific
.f the nis'' antternece ,, General of Patents cix

e'e.^^e:ss in •» That the Governor in.
include ih' da^^ggggary may appear without speoifig
of the rontroUer General of Patents (neuT'lgused.-R^'atisfied upon a consideration qf ^words h m^ase I am saW
>ud i" 'fof the Order h (.g^ggj,
+Vift terin • ^j^at , , Vin.vR been aHnnton i

,ords I Tu.t this occurred.
»ud iu T the Order h 7355 7353 and
d"" inclusion is that j ^g^e been adopted by

tain legisl^^-^®, , the TFor Measures Act, theTwa empowered to adopt any fe^t!
nv in have adopted; that such legig,iropliedly, adopted because it was

lationi _ ^^nresslyand security, defpnnr.

i-oment ' -1 was ernpowct^- -s- r-- --j iegig_
nv in have adopted; that such legig,iropliedly, adopted because it was

expressly f^r the security, defenct
^  .ed necessary or a ^ by reason of theorder and wel Q^^ernor in Council was the

o of war; tha^^^^ advisability of these measure..,
^  .ed necessary or a ^ by reason of theorder and wel Q^^ernor in Council was the
I'^-^tp'nce of war: advisability of these measures'ifjudge of tl^® "Xnt to any Court to canvass the con-

A it is not ' have led the Governor in Council
Serutio"' y* "necessary or advisable tor the objectivesto deem such or
.let forth- nnferred on the Governor General ip
" The authority co power, both to adopt th
Council is Ihem in force, which is not subjec

^efioiL"- nnferrecl on uit=
" The authority co power, both to adopt the
Council is a them in force, which is not subject
orders and f° of Justice,
to review m a

(1) [1941] 2 K3- 306, at 314.

TsSl
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My answer to the question submitted to thm n l •
therefore, that the Orders in Council a 1
December, 1945, being P.O. 7355, 7356 and 7357
ultra vires of the Governor General in f
whole or in part. ® ^"""1 mther in

We hereby certify to His Excellencv thn Pm,..in Council that the foregoing arT t r^or foT'
answer to the question referred herein for hearing and
consideration. and

T. RINPRET
P. kerwin
R- TASCHEREAU

Hudson J.-The question submitted for our opinion ig
the following: ^

Are the Orders ia Council dated 15th December lOd^
7366 and 7357 ultra vires of the Governor in Council eitd,'
part and, if so, in what particular or particulars? ' ^

These Orders in Council purport to be made under tbm
authority of the Ifor Measures Act and provide for the
removal from Canada to Japan of a large number of persZ
of Japanese race, the revocation of naturalization of such
of them as have been naturalized and the disposition of the
properties of such persons in Canada.

The reasons given in Order P.C. 7355, which is basic
are stated as follows: '

Whereas during the course of the war with Japan certain Japanese
nationals manifested their sympathy with or support of Japan bv makip.
reque.sts for repatriation to Japan and otherwise-Aad whereas other persons of the Japanese race have requested or may
request that they be sent to Japan; "j may

And whereas it is deemed desirable that provisions be made to denort
the classes of persons referred to above;

The persons to whom this Order applies are of four
classes. The first is:

Every person of sixteen years of age or over, other than a Canadian
national, who is a national of Japan resident in Canada and who

(a) has, since the date of declaration of war by the Covernment of
Canada against Japan, on December 8, 1941, made a request for
repatriation; or

56639—4
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i nfcioii r fhe Defence of Canada Reguiatig

.. •"';#»«<' •' of the Brituh North Amencc,
*'"° oi bee(l'"S °;clusive legislative authority in

Bv seeti°" :L js given ̂  ond it was held in the
trftheD<"ralis»''''"j V. e«» ^irown
^  nh of „rpr to expel an alien frnTv^ifoVi^ieS the Cdeport
® doubte'"!' P J Caiiaf' jving the judgment of the
Xe P>"Tbe P" =
from U the supreme power m every State is
roinmitf®®' _ possessed J g^ter that State, to annex what

gf the permit en g^ter it, and to expel or deport
° M to ref«^% to the P^'^'ffriendly alien especially if rt considers

» "t® in Ite interests-

the ■ n

t's . the Domini™ has the power to
"" n also h''"* tutorial constraint as is necessary t„
" "t such orf«-'®
Scute the power. Order includes..
mu second da®® P ,-ggt of the Japanese race of sixteen years

lized British subJ ^^jg request for repatriation
Every "^^"'iident in that such person has not revoked in

SC»'*'^°''"'hv section 9 of the Naturalization Act.
Tt is /r 138, that:

T, cC 1927> chap e > t of tlm Minister, is
the Governor m nation granted by the Minister underWhere he of turalization Act -heretofore in force m

satisfied th»' ted under any representation or fraud, or by
this , been obtmned y that the pei^on to whom the
Canada has g,rcuro ^^t or speech to be disaffected

s,.,, h, ,nmhn

gr disloyal to a.
the certificate- repatriation by a Japanese has been
gere the reddest Council as evidence of "disaffec-treatedbytheGove i^iaiesty" under the conditions

tion or disloyalty , ^,lten this country
subsisting m j^st emerging therefrom,
was at war wi ^ ̂
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As the Canadian Parliament have power to frro + .
alization, they have equally the powlr A f X
naturalization and may delegate such power to tbo""?^
in Council. Once the naturalization L revoked
concerned reverts to his original status of bein^
and thus becomes subject to deportation in
as any other alien. "^ay

It must also he remembered that in making th
for deportation the Governor in Council is doing wW
the person involved himself had authorized.
The third class of persons included in Order in C

7355 consists of: ouncil
•Every naturaJ bora British subject of the Japanese rac« rvf ■ t

years of age or over resident in Canada who has made a re^eTt for
repatriation maybe deported to Ja.pan: Provided that such nT h
not revoked in writing such request prior to the making bv the
of an order for deportation. Mimster
The form of request for repatriation used by this ch..

was supplied to us by counsel for the Co-operative Com
mittee of Japanese Canadians and reads as follows-

"J' ^ ), bom
(M. orF.) /.

registered as a Canadian-,bom British subject (J. R. No
Order in Council B.C. No. 9760, dated December 16 1941
my desire to relinquish my British nationality and to assu^ie the rtJulTf
a National of Japan. ^ ot

Further, I request the Government of Canada, under the cor^iq.-
set out in the Statement of the Minister of Labour dated FebruX m
1945, to arrange for and effect my repatriation to Japan. '

I declare that I fully understand the contents of this document un^
I voluntarily afiSx my signature hereto: *
Date 1945

Signature
Place

Witness y
Interpreter

Note: All persons sixteen years of age and over are required to «:.n »
separate Declaration. ^
Application Recommended:

R.C.M.P. Commissioner of Japanese
Placement.

Date -• 1945 Date jg^g
NR.-This form in respect to Naturalized British Subjects was the same

with the substitution of the words "Canadian naturalized" for
"Canadian born" in the above form.

50639—4J
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xu t by the terms of the Order
,, be observed ̂ etoss ̂ ave a right to revoke the

» "f persor" i" '^re a deportation order has aetu.Council. P time b jgj. when made is no more

sud.

»">' f co»P«»»® L class does not impose a loss of
rfler as to p request signed contains a dec-The or form ^fgh British nationality and

citizenship- ̂  to ^f Japan. Any change
laratioa of a action by the person
citizenship- ̂  to ^f Japan. Any change
laratioa of a action by the person
ass^"^® n«Uty, howevei. Naturalization Act provides
of 16
hll®® ' h in any foreign state and not und
that' r ^ho, (jf naturalization or by any 01,11!^

■A Xtmine naturalized therein, shall thenceforth, be
disaJ^ili'-y' formal ^ ̂ gritish subject.

, „„ question could be raised as to ths
T should say " i„ CouncU to facilitate the depart-

• M of the Got „f the Japanese race who desires to"fof any Vpa- ^ can"
Ike his home m J ^ to withdraw his requestfrfe only where a P g^aUy acted on it.
after the Governo a British subject and his

jafie relationsmp gfackstone's Commentaries, vol.
•.,Ti is statedsovereig foUows:

1 p. 370, therefore perpetual, * * * allegiance
TJatural allegiance i3 tn i„,,pi,ed contract with the prince..  IS due from the subj^ 30 long the other will demean
so lung as the one .3 always_ under a constantf mself fmtl'f""^- tu^l-born subjects, at all times and in all countries, fortie tU«>Wctfe^ due to him is equally universal and permanent.this reason their spoken of as those

The mutual contract.
arising from follow that such obligations could
It would by mutual agreement expressed

be modified or ^y law. The facts here estab-
in any way n modifications leading to a
lish a concuiience
final subject states his desire to relin-

ErTtish nationality and to assume the status of
rnfjional of Japan and asks the Government of Canada
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to arrange for and effect his repatriation to Japan. By
this he must mean his naturalization in Japan. This is
a plain indication that, with him, the ties of race are
stronger than the obligations of nationality.

By the order the Governor in Council concurs in his
proposal with no qualification, except that the subject is
given an option to withdraw his request at any time
before the final deportation order is actually made. If
there is no withdrawal in time, it would seem that there
was in the language of commerce "a firm contract", so
that the deportation order when made and carried'out
will be in fulfilment of the promise made on behalf of the
Government.
It remains to consider whether or not Parliament has

power to authorize the Governor in Council to make
these orders and, if so, whether such power has been
delegated.

As to the first two classes, for the reasons already
given, I nm satisfied that Parliament has that power and
can delegate it to the Governor in Council.

As to the third class, there would be more difficulty in
upholding the order, were it not for the terms of the
request. Ample opportunity has been and still is given
to the subject for reconsideration and withdrawal before
the final order is made. It would be hard indeed if the
Governor in Council, as soon as arrangements for trans
portation and reception are completed, is not permitted
to carry out the arrangement. It has, in my opinion,
adequate legislative sanction.

The British Parliament would undoubtedly have power
to order the deportation from the realm of a British
subject and the Canadian Parliament appears to have
similar powers. Under the British North America Act
it has a right to legislate in regard to the peace, order
and good government of Canada and, in heading 25 of
section 91, it is given exclusive power to legislate in
regard to aliens and naturalization. Although deporta
tion of a British citizen would not faU within this head
ing, yet it is of the same character and is a subject which
could not be dealt with by a Provincial Legislature.
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Jict section 3, the Governor
.be all acts and things and make

Und®'' - is authorised to regulations as he may
in Couoed guch o apprehended war deem
froi« f the exist®f'the ̂ ^^^rity, defence, peace, order
by ' advisable for ^ ^he Governor in Coun-
necessary fOanada- ^^^fter within the power of
andw*' ith any S0D3 time, which does not
cU to dear the P Measures Act itself,
parhauieu pro^^®\ t^ughed in Re Gray (1), and Port
conflict ̂ ^ tusively e® a ]\ianitoba Free Press (2)
This rvas e power _ Chemicals Reference

As V^a .highest political nature. It ig the

•  iment is- ".""'Government of powers legislative in theirThe the Execa''^^ implying nothmg less than, a .plenary

.«»fr vsSyS"--'- ■"'  .jes ill section 3 that it shall be con-
cm. Act also invasion, or insurrection, real or

p evidence that w , ^ ^^itil by proclama-tnilhended, erdsta an p^.^lamation was niade up tois so declared. ^ .^ere passed. Even if it
retime these Orde^ case (2) that Par-

o it was held m conclude matters under wayv'sr'ei ri' , j power ro o jliament still ^ on.
while the "I which ve are here concerned plainly

The Orders w-th during the war, so that I
„ose out of n«"" (,,„„cil can be taken to be an exercise
think the parliament bearing on the subjectiSermder eons^^^^

The very aUie it Japanese Canadians have beenCo-Operative Comiu members of the Court
dealt with by som two or three,
and I shall make ^ p
It was arguea t depriving a person about to

7355 might have ^ habeas corpus. I
be deported from ^ the Court that such is not
agree with the o clause. I think that wherea proper int€rpre _ ^ ^ig on the jurisdiction of the
any question of tact

(l)(i9®®"^»' (3n,Ws.c.R.i,.tp.i2^
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Governor in Council is raised, the person concerned would
have a right to put it forward: for example, whether or
not he had signed any request or had been induced to sign
by misrepresentation or coercion, or whether or not he was
of the Japanese race. The validity of the Orders depends
on the reality of the requests and any individual who wishes
to raise a question of fact, so far as it affects him, should
not be deprived of an opportunity of establishing his case.
I am in agreement with what Mr. Justice Estey has

said in regard to the fourth class, that is, women and
children.

The question submitted in this reference is as follows:
Are the Orders in Council dated 15th December, 1945, being P.O. 7355

7356 and 7357 ultra vires of the Governor in Council, either in whole or'm
part and, if so, m what particular or particulars?
In my opinion all the Orders in Council are intra vires of
the Governor in Council with the exception of paragraph
2 (4) of P.C. 7355.
I hereby certify to His Excellency the Governor

General in Council that the foregoing are my reasons for
the answer to the question referred herein for hearing
and consideration.

A. B. HUDSON.

Rand J.—His Excellency in Council has referred to this
Court the following question arising out of certain Orders
in Council which deal with the deportation of persons of
the Japanese race:—

Are the Orders ia Council dated the 15th day of December, 1945,
being P.C. 7355, 7356 and 7357, ultra vires of the Governor in Council
either in whole or in part, and if so, in what particular or particulars and
to what extent?

The Orders provide for the deportation in certain circum
stances of:—

(а) Japanese national;
(б) Naturalized British subjects of the Japanese race

resident in Canada;
(c) Natural born British subjects of the Japanese race

resident in Canada; and



32

persons » inCouncU to —• ■—- ■ ■
wives . ) (b) ana (oy.

peRons in "''f® j i„ CouncU to enact legislati
Of

on
.n power of'I'fC section 3 of the War Mea^res
nX is it is pertineo' here, is as follows:-

hicb, so -1 may do and authori:^ such acts, and
^ wprnor in ^ such orders and i-egulations, as he3. The Go tune t apprehended war invasion or

thingsi ® of the e^i^tenf o f,p the security defence, peace,
J^ay by necessary or ad certainty, but not so as toSslrrectioa deej Canada; aud hereby declared that the
order ^-^jiahty of shall extend to all matters comingreatri-'f the g^.vernor m C^i aerated, that is to say

exclusion and deportation.
(h) Arrest, deteat'O"- ^ ^

Anart fron^ ^ f t.his Court and of the Judicial Com-
u  nd by decisions of the intention of clothingto attribute to P authority to enact by Order,
Tc Governor in Coun legislation in a field as

biect to the Parliament itself subject only tn
•d as that possessed y Parliament under t^  .„i.,.mtion of the P, Uoipp-ate to the Governor
biect to the ptovr- pa^rliament itseit suDject only to

' ide as that Lwer of Parliament under the
n̂v restriction of th P ^giegate to the Governor inifp/er.n- (1)^ The eon-

CouBCil- Duff O.Jr i, that the Governor in
dition of the the existence of real or appre-
Council should oy r ^ insurrection dee?n necessary or
bended war, •, dejence, peace, order and welfareadvisable for the s purports
of Canada the acts substitute their view of
to do. It IS not I ^^^igability: but it must appear from
any such Xsumed that that decision has been made,
the Order or be P parliament is not fulfilled,
or the condition contains the following

The preamble of Order r.
recitals:— Japan certain Japanese

Whereas during the ^5^,^ or support of Japan by making
nationals to Japan and otherwise;
requests for repa ri Japanese race have requested or

A A tchpreas other persons oi ^
f that they be sent to Japan,may request deemed desirable that provisions be made to deport
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,j^nd Whereas it is considered necessary by reason of the war, for the
security, defence, peace, order and welfare of Canada, that provision be
made accordingly;

Now, therefore. His Excellency the Governor General in Council, on
the recommendation of the Minister of Labour, concurred in by theSecretary of State for External Affairs, and under the authority of the
War Measures Act, chapter 206 of the Revised Statutes of Canada, 1927,
i- pleased to make and doth hereby make the following Order:

A request for repatriation is defined as a written request
or statement of desire to be repatriated or sent to Japan.
Then follow specific provisions dealing with the different
classes of persons affected.

Of these classes there is first that of Japanese nationals.
The preamble quoted recites certain conclusions of the
Governor in Council pertinent to jurisdiction, and we are
to say whether from these and the operative provisions of
the Order we find that the decision which the statute hasprescribed as its condition has not been made: in re Price
Bros, and Company (1), Duff J. (as he then was-):

In this connection the sole point requiring examination is that which
arises out of Mr. Biggar's contention in 'his admirable argument that
orders in council made by the Governor General in Council professedly
under the authority of section 6 of that Act are not judicially revisable.
I think such orders are reviewable, in this sense that when in a proper
proceeding the validity of them is called into question, it is the duty of a
court of justice to consider and decide wihether the conditions of
jurisdiction are fulfilled and if they are not being fulfilled, to pronounce
the sentence of the law upon the illegal order.

One of the conditions of jurisdiction is, in my judgment, that the
Governor in Council shall decide that the particular measure in question
is necessary or advisable for reasons which have some relation to the
perils actual or possible of real or apprehended war—(I leave the case of
insurrection out of view as having no relevancy) or as having some relation
to the prosecution of the war or the objects of it.

Rex V. Comptroller (2). The language of the preamble
is not precisely that employed by the statute, but in rela
tion to this class of persons it appears, I should say, from
the Order that the condition has been satisfied. The
words "deport" and "repatriation" are appropriate to the
return to his native country of an alien. The power of
Parliament to deal with aliens is unquestioned, and that
field is under delegation to the Governor in Council. The
obligation of his own state to receive him must be deemed
correlated with the power of the foreign state to expel him,

(1) (1920) 60 Can. S.C.R. 265. (2) [1941] 2 K.B. 306, at 316.
50639—5
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.  lamented here by a direction of
^ this 1"^ T W which I shaU refer later.
f pral ^ recital of the preamble speaks ofG®" . +iie second ,, , + ODera.t^.rr.

^ this has oec- xg which 1 sna^x
f pral A recital of the preamble speaks of

•  seen, the race", but from the operative
^' Vevsons of thf f dear that this language refers

nhs of th® g of the Japanese race and natural
naturaliz®d da who have a Japanese racialtobothn ^j®cts of C naturalized subjects must
The Order ̂  deals only with that classorder 735

disasfoh® _ PC. 7356 of 15t)li December, 1945
^  . _ rird

he read witn
jicasfoll®^ . PC 7356 of 15t)li December, 1945
^  hv Order ia '^°"^tion'of persons who, during the courseWhereas by ,proved or sent to an enemy country cr
nrovisioo is requeste't to be support of the enemy powers

to be unfit for permanent
otherwise rjan^^j^ potions sho
and have p ^da; fleneral in Council, nr. 41,.

HisI

permanent

erw'®® "^y^'sueh actions
''''^!fin Canada: Governor General in Council, on th,

jesidenc Excellency (concurred in by the Secretar,

ri°Tion of ®®T td under tlie authority of the War Measureleconimc^a ternaJ Affair) ̂  gt^t^tes of Canada, 1927, is pleased t,
"^^'taSer 206 of follows:

and doth ^ Eritish subject by naturalization^un

the
:ary

Tapter 206 of as follows:
and doth Eritish subject by naturalization under

°  A V person who, being ^ ^927^ is deported from Canada1- ̂  Zation Act, chapte ' p c. 7355 of 15th December, 1945
ths ̂ provisions of ' ̂̂hich he leaves Canada in the course of
under the P jatc up ^ Eritish subject or a Canadian

deportation, cease to
national- • in the Canada Gazett.P. +K„
bh"" 4„Hon, cease -,li deportation,
tio°^^- State shall public in the Camda Gazette the
2. The lo bax'e ceased to be British subjects or Canadian-^^^-ofth.0.er.

nationals by g nationals, these two Orders show
Asinthecaseot J Governor in Council in
the jurisdiction^ . Japanese. But a question arises of
relation to if tu by Order 73o6 and deporta-
the relation ,®J\g expulsion was intended to betionunder 735U. deported persons; but if no
followed by fiei brought about by Order
or only ̂  P?'7inodify the operation of Order 7355?
7356, does ' contains a number of grounds
The ,gvocation of naturalization can be

upon whicn _ interest here is that set
effected, but chapter 138, Revised Statutes of
•fr^rfh in section y

Canada, 1927. which is as toitavs.

>.l .
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Where the Governor in Council, upon report of the Secretary of State
.f Canada, is w u person to whom the
certificate was granted has f own himself by act or speeeh to foe disaffected
ordisloyal to His Majesty, the Governor in Council shall, by order, revoke
the certificate.

Order 7356 does not refer to any naturalized person being
"disaffected or disloyal"; it deals only with the depor
tation of a person under Order 7355, and this in turn puts
the deportation on the fact of a request for repatriation
which has not been revoked in writing prior to September

X945. Are we to imply from this language that the
GoUrnor in Council is satisfied in each case of the dis
affection or disloyality of the naturalized person? Here
jg a penal provision of a drastic nature, and as it affects
gritish subjects, I am unable to supply that conclusion
by implicS'f The revocation for that cause seems to
require the aid of the ITar Measures Act to enable the
Governor in Council, as distinguished from the Secretary
of State for Canada, to act under the Naturalization Act,
but in either case, action must be strictly within the pro
visions of the latter as to grounds in order to bring about
the revocation. It was argued that as Parliament could
rescind the adoption, the Governor in Council could re
voke on any ground he might see fit: but that view, I
think, misconceives the foundation of the Naturalization
Act. The legislative efficacy under which the naturali
zation arises is that of the British Nationality Act, part
II of which has been "adopted" by the Canadian Parlia
ment. That word would seem to mean simply that the
Canadian Parliament has cleared the way for the exten
sion to Canada of an Imperial Act providing an empire
naturalization. That Act directly authorizes the Cana
dian Government to exercise the powers it creates. The
form of the Canadian statute is not ex facie strictly in
accordance with that conception, but if we look upon it
as an exercise of Canadian legislative jurisdiction then
that jurisdiction must be deemed to be by way of a
specific investment additional to the British North America
Act, but limited strictly to the precise language of the
Imperial Act. No question of the Colonial Laws Vali
dity Act arises because of the express power under the
statute to rescind the adoption. But naturalization effect-

56G30—5J
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+afns lies outside of the legislative
,  tr sectioi^ 91 of the Constitutional

ing f Canada ^f revocation have not been
nd as the condit g^^ject has not been

lied with, the statu
eoi^P -j , _,.„+oc miffht be that each

lied with,
totfoyed. , ,,,ese statutes might be that each mere-
7 therviewof concurrent action of the

the Coifl^»®'''^^;i.e-wide legislation which in rela-
itt;elf enacts emp naturalization it would be
grant or revoca ^^^hout affecting thetion t B amend at members. But that, ic

"  u^elf enacri- naturalization it would be
grant or revoca ^^^hout affecting the

rhertv to amend at members. But that is
de%u -lot.

the leg'®'®"'" , j „g a cesser also of bemg a Cana.
Rut order 7366 decia

,  u national and » ' gj „f the Kevised Statut,han _ nr^H'nnals „ -Rritish subiect whr> i..

la

the

jes

n„t Order 70oe - beyona simtub. isy th
j n national and m t gl of the Revised Statute

Nationals , -g ^ British subject who is

S?) a Canadian^^^7°i^g definition of the Immigratio.^
rinadian citizen witm .^qnires a Cana-
irt The latter f residence in Canada
^•an domicUe: and r ^^^y frona the

.  ir, be what rv of origin consentmr

Af.f The latter ^g resiaence in Canada
^•an domicUe: and r ^^^y frona theWeat to be wh^ th^^ origin consenting
Sported P®t=®he requirement tor permanent exclusion
to his return, circumstances I am unable to say
is obtained, ggation of naturalization is of such
Sat the failure ̂  gf Order 7355.
a nature as to a natural born British

In relation to serious questions arise,
subjects resident m ̂  expulsion of persons in the
I observe first _ ggnjunction with an order or the

other two classes is General MacArthur for
equivalent of an in Japan. The letters
tlieir reception a Q^^gj,gjnents of Canada and the
passing between ^^g ̂ gj^gd for and
tlieir Governments ox v^anaua anu the
passing between ^^g ̂ gj^gd for and
United States ma q^^at word is defined in Order
conceded was repa ■ ^ to Japan or "being sent"
T'i^.Pi in effect as ei _ uUnf rlofinitinn is irrfilpvani

uniicu — gatriation . inai wuiu lo a,i
conceded was r p_ ■ ^ to Japan or "being sent"
7356 in effect as ei j ^j^at definition is irrelevant
,0 that •'Afword as it is used in the communi-
to the meaning gggntries. "Repatriation" means
cations betwee fatherland, and it has no
simply a retur , transfer of a natural born Brit-
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confer to enter or to remain in Japan do not apply
to such a t the loss of citizenship status

nf"afan ffeoU
"f"® . fMsibiiity in thn P"""®' orgamzation ofever Rs to-day, considering the tenacity with which
the world i gg^ght and held, a
every foot gtive impossibility. Admittedly one
legislative <

has no legal power to force its own citizen intogovereignty ^^gther. It is quite the case that banish-
the were known to the common law, but in eachmentand e ̂  ̂ deportation to politically unorganized

Snnsportation to a British colony by way of pun-
Jands, a tr t* . . , a- „„ „ .„^1,,ri + aT.xr qviIq -marl,lands, a ^ criminal offence, or a voluntary exile made
ishment abjuration of the realm or as fulfilment of
either by ^ pardon or other remission or as an avoid-
a  requiring self-exile. In none of these
ance of P ^j^g slightest suggestion of compulsory

sioT of another's territory.
recess and effects of deportation of natural born

^gubjects under the Order seem to be these: a
Teal compulsion to leave Canadian shores; a de facto
not de jure entry upon Japanese territory: no citizen-

hip rights in Japan and a retention of the rights of Cana
dian citizenship.
j^gw I must deal with this case as if, instead of a Cana

dian national of Japanese origin, I were dealing with that
of a natural born Canadian national of English extraction
who sympathized with Mosley or a French-Canadian
national who supported Retain or an Irish-Canadian
national who thought deValera's course justified. I am asked
fo hold that, without a convention with those countries
the Government may, under the lEar Measures Act, and
without affecting the national status or the citizenship
rights of these persons, issue an order for their deportation
to those foreign shores. I am unable to agree with that
contention.

In these days, we are familiar with exchanges or transfers
of sections of population from one country to another by
agreement or imposed, but they are carried out as changes
of nationality as well as of country: a deprivation of citizen-
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p state and an investment of them by the
ship rigW^ Tot what is done or intended to be done by
Ther. Tba* 'iThich I am deahng.
the Order with enacting the TFar Measure.
(her. l"" I ,hieh I »» aeauus-

ihe Ori^' Parliament in enacting the War Meam.re,
I think „ateronlated, as a tundamenta assumption

(.tmosthayea® te delegation of legislative power
IderlyinS j ch»»ctef only, and must have inteudod
"f a strictly laf' or Conned to measures or actions
to noctri'"/';® Srf ouality would inhere: that power•n which full ju" ^ character would be excluded. Whatto restrict th^ ^ quality would muere: that po^er
•„ which full ju" character would be excluded. WhatT

an

as

of

the
of

thoutrecogur^ B ^ ̂ envisaging the
is proposed here 1 reign of another state by ̂ n
violation f .fJ,ritory and an affront to its dignity as
invasion of its t^^^ p This quality,
represented ^ t in the case of an alien, there t
course, is is a necessary corollary to that .x
authority of P Mtorney Geneial v. Cam (l).
the right to ex '^^^^ron between the two cases is, i
the fundamental ^ ^ illustration of the prin.
think, unquestioi presumption against the
ciple invoked, orders, which I suggest would
power to maivo Comcil, though there is no such

TT on Parliament.
restriction o ^ same conclusion
On another gi ^rnong others, relates to

In Order subjects, refers only to a request to be
natural born ̂  ^s I think, a continuing request:
sent to Japan, "desirabUity" that provision be madethe general reel ^^^^^aration of the necessity to make
to deport an ^ ^ to all three classes. The rightprovision accordin y^^^^ the natural born Canadian
to revoke ^p to the issue of the Order for
national IS p ̂  is simply an administrative
deportation ^ .t^tion" connotes only a single act and
convenience. accomplishment of the expul-

""^^'There is nothing in the Order to prevent such a
rTadian from returning at once to the laud of his birth.Oanamau obvious; once an alien

T,.lt>un^ he must establish a right given him
bvThe legislature io return; at common law he has nouy mc B ^ Q 542

right to enter which IS reoo^ized in our courts: MmarovrToy (1). C^aidenng, then, that the operationTthe
0,der against the British subject by birth is placed soklv
upon a request which implies a continuing desire to i
t£s country, that the Order contemplates L weU th IT
drawal of persons voluntarily and enables the Minister to
„uke financial arrangements to that end. in conjun ion
with the other circumstances I have detailed. I find i„ Z
Orier clear evidence that that act of expulsion is Tot
deemed by the Governor m Council either necessary o
advisable tor the peace, order or welfare of this country bv
reason of war; and the essential condition of the provision
for compulsion is lacking.
The members of the family of a Canadian national mav

under Order 7355 be mcluded in the deportation order. If
revocation of naturalization takes place, the status of the
wife and minor children may thereby be affected But
where by the Order only incidents of the status of the
husband and father are reached, the fuU citizenship rights
of the wife and minor children continue. It was not seriously
urged that the Governor m Council has deemed the expul
sion of such persons advisable or necessary to the peace or
welfare of Canada for any reason arising out of war- the
most suggested was that it was advisable to the peace' and
welfare of indivdual families; but that purpose does not
seem to be among the objects of Parliament's delegation of
legislative power to the Governor in Council.
Mr. Cartwright argued that the war emergency must be

deemed to have ended when the War Measures Act became
inoperative on January 1st of this year. But that, I think,
confuses the emergency with a particular period' of it to
which particular legislation is related. The emergency as a
state of fact underlies both the War Measures Act and the
Transitional Powers Act which came into force on January
1st, 1946.

Then it was argued that section 9 of Order 7355 is ultra
vires because of conflict with section 6 of the IFar Measures
Act. But an " order " for deportation under Order 7355
means one that carries with it the force of law. The " legal

(1) [1891] k.C. 272.
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, ̂  relates only to the agents
custody"

as follows:

I would therefor" ̂  Governor m
••• " . noKt^ IS intru ^ nprsnns

1

. John An^^- the question as loiiows:—

I would therefore Governor in Council
;  Order 7355 is »f" ti„„als and to persons of the

lation to J»Pe"f !. under the Naturdizatton Act of
'tese race n"'"'''' voluntarily leaving Canada;
J. as weU ae f to the compulsory deportation
lura vi"^ '» 'f hlcts resident in Canada, and of

"•■-■5aS"" *• •" "" "•

In the extent that i P under the Naturalization'of persons "f.^e ^JVr as it takes away incidential
but it is ^ e -ueh persons as Canadian nationals.

fi^U and of the Governor in Counci,
3. Order of the requirements of the

subject to the oos ^be revocation ofm^raUzation Act
naturalization. Excellency the Governor General
I hebeby ^®®^J^^fjjregoing are my reasons for the answer

in Council that tne hearing and consideration.to the question referrea
^  I.e. RAND

t__Bv Order in Council of the 8th day ofKellock J- y jj-g Excellency the Governor
January, _ 1946, • this Court pursuant to the
General in Coun Supreme Court Act the
provisions ot secuoi
following quest! , December, 1945.

Are the 7357, ultra vires of the Governor in Council
being part, and, if so, in what particular or particulars and

'°Thrfet mmed order, P.C. 7355 contains the following
recitals.— certain Japanese

Whereas during ^ .apathy with or support of Japan by making
Ip.. e'herwis.:requests rep ^ ̂  ^06, at 273.
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other persons of the Japanese race have requested or may
ent to Japan;
deemed desirable that provisions be made to deport

j vwheraas otter peusuuc ... ...
*■; it «t.y be ee" 'T"'

req"®® , it is deemed desiraoieA"-* "T™™! refold .o.bove;^  f persons referred to above;^.jje classes o p considered necessary by reason of the war, for the
^nd Whereas i Canada, that provision be
;fv defence, peace, u

1- o-lv"
jjiflde ' His Excellency the Governor General in Council, on

How, theret , Minister of Labour, concurred in by the
the reco®®®^;^7' . External Affairs, and under the authority of thegecretary of ® chapter 208 of the Revised Statutes of Canada, 1927,
^ar 'and doth hereby make the following Order,-

;ed to mate auv.
2 d) it is provided that every person otpy section ^ u Canadian

sixteen ^ national of Japan resident in Canada
national , w declaration of war by
and who W g^g^^^st Japan on December 8,
the Gover repatriation; or (h) has been in
1941, maae ^i^tue of an order made pursuant
detention r ^be Defence of Canada Regulations or
to the ii P.C. 946, of the 5th day of February,
of Order , by P.C. 5637, of the 16th day of August,
1943, as am ^g^^i^ed as at midnight of September 1,1943, and ^gpo^ted to Japan. By subsection 2, pro-
1945, for the deportation to Japan of every
vision IS .^.gb subject of the Japanese race of 16 yearsnaturalize^^^^^ resident in Canada who has made a request
of age . provided that the same had not been
for writing prior to midnight of September 1st,

Subsection 3 makes similar provision with respect
tural born British subjects of the Japanese race of

wf Qo-p or over, provided that requests in the case
fhese persons are not revoked in writing prior to the
1 "ng by the Minister of Labour of a deportation order.B^^Lbsection 4, the Minister may include in any order

for deportation the wife and children under 16 years of
age of any deportee.

By section 3 a request for repatriation shall be deemed
final and irrevocable for the purposes of the Order, subject

1  to the provisions for revocation already mentioned.
Bv section 9, it is provided that any deportee detained

ding deportation or placed under restraint in the course
of deportation shall be deemed to be in legal custody.
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j nrder P C- 7356, it is provided, with re-
B„ the seeWl " under the provisions of the

,„ect to »»y P'Tt E.S.C. 1927, cap. 138 and who is
fhe haU, from the date upon which he leaves

deported, that h® ® subject or a Canadian national.
Onada,o®!f2Ut is provided:-
BV E.S.C- cap- Canadian Nationals, viz

n The ^t;Lt who is a Canadian citizen within the
v— .. tifiiv y su,ui. citizen;
,,s The wife'>f Canada, whose father was a CanaH;
I AnV '^'''time of that person's birth, or with r^ardllional at the t ^ay one thousand l-Anv person „ of that persons tnrth, or with r^ard

National at the day of May one thousand nj
nris born beio ^ .person whose father at the t;

Sndred and qualifications of a Canadian Nat^
u<.h birth.'P° .
. jnfined in , _ _„„cnTi of his having been bn..„ ;
jh birvn.T . .
defined m ^^^on of his having been born i

Any , but who at his birth or during his
pminion

andbeca®VrSh Empire, a
® i anatioaali^'^'^is still sueh a Ba _i a national; out of Canada i
Any(b) Any

National: ^,d not under disability, ma e a declaration, renouncing
SfnaV<i be made before a notary pubUe or other

2 such decla'wt'O'^J^^^i.ter oaths m the locality in which Jh"
person antll°"^®^\nd may be in the form set out m the Schedule to
declaration is m >

ihis Act- , . .1 transmit his declaratron to the Secretary of3 The declarant sha secretary of State being satisfied of the
ci. tP of Canada and upo been duly executed, it shall

fficiency of 11^® ''®'; punon the declarant shall cease to be a Canadian
hffiled on record, J qf the declaration shall be forwarded to the
National, and a thereon that the original declaration has
declarant with an

tne persons oi uiu oapanube race
nationals and referred to the
in Canada m j^,jij:^igter for investigation with a view
[;°rCrending»^^^

lesion may, at the request of the Minister, inquire into
case of any naturalized British subject of the Japanese

lee who has made a request for repatriation which is
final under the terms of the said Order in Council and may
Lke such recommendations with respect to such case as
the Commission deems advisable. It is further provided
that any person of the Japanese race recommended by the
rommission for deportation shall be subject to deportation
nnder the provisions of Order in Council B.C. 7355, and
-.yhere any person is so recommended for deportation he
hall from the date on which he leaves Canada in the course

such deportation,^ cease to be a British subject or a
"Canadian national.

^11 of the above orders purport to be made pursuant to
the provisions of the War Measures Act, R.S.C. 1927.
On the 28th of December, 1945, B.C. 7414 was passed

By this Order it is recited that the National Emergency
fransitional Powers Act, 1945, is to come into force on
the fipsf January, 1946, and by its terms provides that
on and after that day the war, for the purposes of the War
Measures Act, shall be deemed no longer to exist, that under
section 4 of the first mentioned Act the Governor in
Council may order that orders and regulations lawfully
made under the War Measures Act, or pursuant to authority
created thereunder in force immediately before the first
of January, 1946, shall, while the National Emergency
transitional Powers Act, 1945, is in force, continue in
full force and effect subject to amendment or revocation
thereunder, and that all orders and regulations so made
and in force immediately before the day the National
Emergency Transitional Powers Act, 1945, comes into force,
shall, while that Act is in force, continue in full force and
effect subject to amendment or revocation under that Act.
In pursuance of the order of reference to this Court, we

heard argument on behalf of the Attorney General of
Canada, the Attorney General of British Columbia and the
Cooperative Committee of Japanese Canadians. Counsel
for the Attorney General of British Columbia supported
the submissions of counsel for the Attorney Ceiieral of
Canada, while counsel for the Committee attacked the
validity of the orders in question,.



u t the Orders in Council here in
r«rtwright arg"®® ̂  ̂hich, in the absence of the

deal with a matt competence ofquestion ^^^^^^^^^eing property and civil rights,
emerge"!'^ , 1 legislatures a ^y of the subject where

with a

^  has been conim ̂  decision of the Court of
(D- contentbnCivil rig Q tario m re ̂  mature preventive

APP'f/a 0?ders in C°®t;;„rcriininH] law. It is con-
is ""a t within the sp ^ aspect of the
'irhowever, that, by rea^^ justifies legislation by

c nf government a ^gpect on matters normallyrSi°i"^'''"Tor9fo? Se B.N.A. Act. It is alsl
1  .ively within sectwi continue to be justified
Led that such legist conditions arising outXT«t.lw"bassease^
war continue, and r ^ Free Press (2).

pnlp and PaV«[ J that Parliament by the enact-
Counsel contends, ' Transitional Powers Act,
ment of the iV""®"'® yl! cap. 24) has recognised that
1946 (9 and « u„h justified or required the enact-
Ihe emergency of " ceased on the first of
ment of ""o/"'if further contended that as the Act of
January. 19«: » ^ provisions contained in clause (6)
1945 does not inciuu ^ Measures Act, this
of subsection 1 of sec_^^ parliament that in respect to
constitutes a declara continuing
the matters mclua extraordinary powers by the
necessity ^ from the first of January, 1946, by

tL eLrgency of war or of any continuing tran-
''thn?ofSrof Section 2 of the War Measures

Under the p f^jnation is to constitute conclusive
Act, the issue apprehended, exists or has existed
evidence that , ^f continuance

Idaion, it is declared that the war no longer exists.
The Act of 1946 recites among other things as foUows:

j  1, OS the national emergency arising out of the war has
t  dtS the unconditional surrender of Germany and Japan andcontmued since tne uup

(1) [1945] O.R. 787. at i96. (2) [1923] A.C. 69o.

45

otill continuing; and whereas it is essential in the a-
hnin transitional powers continue to be exercisfhi l interest a'uring the eontinuance of the except o '

the war and it is preferable that suoh^ broiK^uf
ifter under special aiit.hnvit,. ., '''■^•Deitionoi

ma hv the war and it is preferable that u ®°^4itions ,
''"'i^ised hereafter under special amhotily in aial'l®!"™"' PWe^'foment instead of being exercised nndi Se ty
^  ac in the existing circumstances it may Hp p ^®as«res Acf ■ „ jthings done and ^uthoriz^ and certain orderranTp^^'J ^cl

Tapv the War Measures Act be continued in force ' . made''ndeftSVar Measures ^ <:ontinueTL
k t the Governor in Council be authorized to and a..tk essential
.tP and things and make such further orders and ren!S?'® ^wther
1  f hhe UOVKdu'-'A Axx, ocULiiunzea to an^l « n. """

fi and things and make such further orders and regum;?necessaiy or advisable by reason of the _ ̂ '^'Uong as he imexr
of discontinuance in an orderly manne?S\'^'^Sits of measure adopted durmg and by reason of th^el ^'^eigencype* , „ emereencvuxio Ginei^eiicy

Uv section 2, the Governor in Council mav Hn arxji,e such acts and things and make from time to ttr"*™:
^,ders and regulations, as he may, by reason of the T
. . .,rxri pxistence of the national Rmprn.pvo„.. . : ^ ̂ ou-
orders anu i -rj may, oy reason of tho ptinned existence of the national emergency arising ouT!"t
xHe war against Germany and Japan, deem pop ^tff®. , f..+boT4iirnn«pnf ... Necessary orf/vislble the purpose of cettain;:;iaTma:ra"
ing, by clause (e), ^^ciud-

ptinuing or discontinuing in an orderly manner as thp pp.Measures adopted during and by reason of the war. "^^^'gency permits
gection 4 provides:

Witliout prejudice to any other power conferred hv fk- a
■  Council may order that the orders and rp i i ̂

he War Measures Act or pursuant to amhpf:? ^ lawfully
Oovernior m Uouncii may oruer mat one orders and reguktmp i r
j^ade under the War Measures Act or pursuant to authority creald unf
h,p said Act in force immediately before the day this Act o^p.
.  „ p,k;ip this Act is in force, continue in full fnp„ . „ ® force

• revocation under this Act,amendment or :

By section 5, provision is made for the Act to come into
force on the first of January, 1946, and it is declared that

PL 4-.Un+ i-l^Tir Unn TTTav o<^ro^*^o4• . _
■  — -kkxaicu mat

On and after that day the war against Germany and Japan shall fnr thppurposes of the War Measures Act, be deemed no longer to exist. 'a:,wa^ -- — —'feui ovj tiXlSC.

It would appear that the effect of the declaration in sec-
5 just referred to is, so far as the Ifar Measures Act is
erned, to render that statute no loneer RvnUanip

tion 5 just reioiieu w la, &u lai as xne War Measures Act is
concerned, to render that statute no longer available as
authority for orders or regulations thereunder. However
the statute of 1945 becomes the authority for the orders

regulations for which it provides, and nn Hrvipp
the stature ui lv-^o ucl-uiuco tuo autnonty tor the orders
and regulations for which it provides, and an Order in
Council of the 28th December, 1945, P.O. 7414, passed
under its provisions and pursuant to section 12 of the
Interpretation Act, provides that
all orders and regulations lawfully made under the War Measures Act or
pursuant to authority created under the said Act in force immediately

::ia
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Transitional Powers Act, 1945

^  rJation''^ is in f^^ce, continue in full force
before tb® ^f^jTor revocation under that Act.
comee ̂ fgubject to uhough the Orders in Council

therefore, that al ^he provi-
I think, ggase ^ . fj-o^ and after the first of

'%the ^^Tl'Lte they derive their force from
1 1946, after that existence of the emer-g of 1945, by reas therefore, that
therein referred to. u^ent of Mr. Cartwright

be given to th statute of 1945 that
^^^'Vrfiament has declared by ^
•" tsvis- -

aorroTthe V<« ̂ ""^'the^above argument, no other
Txrth the exception of geverability) was madect"tt validity of the orders
n the orders which ah j of other
S respeC '» "^tis respect, I would hold the orders
ground of mis class of person.
valid with respect to t Committee that
It was next ° uestion in so far as they provide

the Orders in Council m q ^^er than aliens
t the removal of the If^ar Measuresare not authorized by the p

Act puient in considering this submission, to
It will be '^gt-

quote section 3 of a authorize such acts and things,
-phe Governor in Council m y regulations, as he may by

and make from time to t^e ^ ^ar, invasion or insurrectionreason of the existence^ defence, peace, order and
deem necessao^ or adv.s^ certainty, but not so as to restrict the
welfare of Canada; ® jg .hereby declared that the powers ofgenerality of the for^omg^^^^ ^.jthin the
ctss2TrhieSsLinafterenumerated.thatis^

•11 u ph«prvpd "deportation" is not dehned m theAs wiU be ' i^ ig defined as
Act but by section 1 (a; oi •
the removal pursuant to the authority of this order of any person fromZ pre in Canada to a place outs.de Canada.
fit is also to be observed that the words used in subsec-
+  c (U (2) and (3) of section 2 of P.O. 7355 are depor-
teTto Japan") The contention on behalf of the Com-
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;ttee in effect is that these provisional o
^ the provisions of the War Measures ict""* """""-izcd

Counsel for the Attorneys General cent
mtion" us is wide 6000^ , """"
^"euniPS Siven to it by the definitioe i„ thtol®?'"''® ftef  event, the defin.tion m the order is 'I'M,

earlier general language of subsection , by
In In re Gray (1), Fitzpatrick CJQ ■ , ^^t.

once to the spooi®'"' oobjoo's in the subseSl'"*'' 'ofe-
.1 ~s V138.that "ibe reason for introducing specifications was thot n ^^8,^ iecta wei-e more or le^ remote from those which w ®Pecified

S^'war, and it was therrfore thought expedient to decEe'^r''®'^
Z  overt L® that

. ̂ _ n,. fbpr, WQS com rnr, '^•
the legism" r- ^ gc

T)uff J-, US be then was, said at 168,
„ ;= in fclie second branch of the section an emim,a. *■

^ fit be said rather of groups of subjects which it a ®iumeration
£»gl.t ®Kht po^ibly be ,eg.,<l«l „ i..,e beennight conceivably arise some controversy wheth! ^ ^iich

)he first branch of the section) * * * °r lot they fpiiwithin the first brancn ox me section) * ,4> * not they fell
At 177 Anglin J., as he then was, with whom w,CJ.a also agreed, said ^^^tzpatrickAt 17' ».,
Q j.C. also agreed, —
the specification should be deemed to be of cases in which tt!!ch doubt as to whether they fell within the ambit of tl^ ""'sht be
ide as they are—that ea: abundanli cautela it was

rhem specifically. to mention
In Murray's New English Dictionary, "dennrtot- ,Jned as «to carry away," « carry is

port," " especially to remove into exile" " to h '
"Exile" by the same authority is defin^ as "puT'^

t" " especially to remove into exile" " tJ u
"Exile" by the same authority is defin^ as
removal from one's native land according to an pH
sentence," " penal expatriation or banishment" " tE ,
or condition of being penally banished," " enforcerl ml
in some foreign land;" and " banish " is defined as " t ®
,0 the ban," "proclaim as an outlaw," «t„ outlaw"
condemn a person by pubho edict or sentence, to le«™ n,
country," " to exile, expatriate."

Counsel for the Attorney General of Canada also called
our attention to the definition of " deportation" InWebster's New International Dictionary, namely, the
act of deporting or state of being deported; banishment- tJn . •fn modorn law the removal from the countpr of af'alt ' =
inimicable to the public welfare; distinguished from "transportation'" '"J
"extradition". - "

(1) (1918) 57 Can. S.C.R. 150.
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1  n from the judgment of Gray,
,  is evi<Je»">' states (D. Mows:-This las^ y finff V- ̂  »extraditioa", and "deportation",

T in Fong ̂  »transp<>rtati0ii , ^he country, are
■ Hv spe»^°®' ffect of removing ..rp^ngportation" is by waydifferent P"^P°Xnce iaTns the laws of thealfihou® anff convicted of an country of one accused

of ;;e surrender to ano^_^^^
of P^^^Vrndit'«'^ there to ^he countiy.
country- against remova . ^jth the public welfare
et s'S 0 .(pgportatw* ^ deemed me centemplated either tmder

Spoin. out thai ^ >-
MO °"'Z'TJ daa""8 only

cited w»® . judginen' I" j binding on this court,
"""'""ut ttat the joe8"«=M f f tbe above citation is, of

not from any bmdt S question m
'"""T'ting a meaning ass^ ^ g^bject. This use

ttn,X\»Mu'an^ tojhe in^
- rr r

; XvXf-y-v: -
give effect to ̂  twever, as the equivalent of " to
General. To consider't, , v„ives the idea of
remove into erfe » ^„„„,ved in the old sentence
Lai consequences, sucn by the pro-r„„tlawry now "b^dbc Code. Such a meaning, in
visions M li L in the case of citisens who have
.ny opinion, is not J t„ whom there s no charge
committed no offe"®; jt apt m modern times in
no trial and no Mv « „{ a country as it
application to a natu ^ „bich
involves the which is under some ohUgation to
,be Citiseii in^ ;f ,„„e previous connection of the
receive him by f country is under any obli-
citizen with that con ^iti^ens of another

Id'aTy attempt to force such a citizen upon
'''TlHlSQSlldgU.S. 697, at 709.
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country would involve an inf •

< par on Pnvate International Law, second eH
/ author says:- ed, p.
the a a state may go m 'hospitably .recp,- -
^  who are dangerous to the commuuity or ^°''eigners t-

may be refused a risht », » «ed „f sWl
the nst that right may be limited by sdpo-', extraorrii
c&ses ^ On the other hand, no State can in ''O som
ntlrei- eff^ i,e back into its own territory subjects of ?t«
,mfuse to . bv a foreign country. The bami-cV,- o^n. ^

as other btates retuse to receive the ^o carry

rTmay be that the removal of citizens of 0/
!ber country can be arranged with the on.

but it is be observed in the present ^be
^^^Int of MacArthur
^  nder for the Allied Powers is a on ' ^tiprenie

X -'hing else. " RepXi^L^'L "
T^ray as " fo ^^^'s country-" ov/^^^^dby
^  con to his own country." Thus in the present ^
P' o consent to the reception of natural born
\o have no country but Canada. Japan is „^"^^^ans

ver subject to the control of the powers renrP°^ pral MacArthur and no act such as is herf by
"be legally done without his consent The f ̂ "1
oval of a natural born Canadian

Xld involve an infringement of the sovereigLTX
Ster country apart from the consent of that coL? ®
time when Canada has formally recognized the /

^ostniti-, and that the government ofLpt t nX f
"bove stated, is, m my opinion, strong ground for co„L
L statute in question, m the absence of clear lang„a™'"i!
I manner which does not involve such a result '

It is relevant here to refer to the official communication
from the Governmen of Canada to General MaeArthtt
„.hicli the consen of the latter relates. That ccraZai
cation is contained in a letter of the 17th September IM5
tu the Canadian Ambassador at Washington and' reads
as follows:—

There are approximately 24,000 people of Japanese oriein nn
in Canada. About 10,000 (mduding dependents) have expressed I'dcshe
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about 500 Japanese nationals
•  t H to Japan- There are ^

to be it ̂ iH prnbaWy ̂  deportees and voluntary
now interned wh jjj som j Canadian Go'vernment
Us probable as soon as this

t  "i' i rVs.»a... It it difficult to proceed
-•- crtvious to pi vou eOJiL"! Tn.nanesp. remaininjy in

to be

now

it is prooa— ^jgo fiave - "7 . and deportation as suun as ums

. '•*»';»„.;i.t.s.ud deputy 0.n.d.
Canada until rep respatnates a provided

P'l Sortation for ^^^^on sufficient to take «ire of their

,jz:'is''s - rj»£c .ftt «p» "°u de
be grateful for you^^^ ̂ ^^jg arrive m Japan.
prepared to hav "^gpOPt" in the aboVB

It is to be observe respect to aliens. Thecommunication is us g^her persons is
word "repatriate us persons other than
properly usable omy opinion, this com-
natural born Cauam^ evidence as to the sense in
munication „ jg understood in this country,
which the word ^ ^ nowhere in the communica-
As I have already i natural born Canadian
tion is it used witu «j.epatriate" as applied to such
citizens and even ® jg being done in the

\':irsn?atriation.
case of such p farther argues that where the

Counsel for the question, the view
personal liberty o ® ^ion of that liberty should
most (1), Lord Atkinson said
be accepted. Intiex^-
at 274, appreciate the contention that
for myself, I .f the subject should be construed after one
statutes invadmg the imer y .j, another, that certain words
manner, and j,g^g ^ meaning put upon them different from
should in the first cla ^j^g^ ̂ ggj the second,
what the same wori^ wou interpret the statute of one class
I think the tribunal ̂ hos according to the wellknown
or the other shou d statute means, and if the meaning
rules and principles o _ • gj^gyj^j the statute be ambiguous,

S ?.'*p:cl™d groppd of .pres.»od infctio. of the
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V C.B. in Bowditch v. Balchin (^\ .

ot p- « in wbich the liberty of the subject is enn„
lo the natural construction of the statute. ire cannot

^'■""riru to Statutes in force in 1927 when the .t tI  of that year was made. The Inuinr ® ^^^^ory93 section 2 (c) contains a definff^
S-^-„j„Sortation" for the purposes of t.bo. the

,  of tna-u
revisi^^ g3 section 2 (c) contains a definu"""^a-Sf-.^portation" for the purposes of that let

rl as "
al under authority of this Act of any rejoct d *4he or of any immigrant or other person who Z '"J'^^grant or

landed ^ i^ion of th.^ Act, from any place in Canada at; any other person is rejected or detained to the nlf
iinr»'«,''! Canada, or to the countiy of his birth or eitizensht

defined in clause (a) nf +v.„tS'i oi the same section
to

ir"' tocanie to
ffjpiiniS'•pant

or

" is

who enters Canada wi'th the intention of acoi,; •
a P®'®r and for the punposes of this Act every person ent^doiOT oresumed to be an immigrant unless belonging ®

ciatea'^
follows a long list of classes, the first of .u- i
rlian citizens and persons who have Carm r'Snadian citizen" in turn is defiL^bTr ^"r
section as "(1) a person born in cZi T ̂

becoul® an alien," "(2) a British subject who h^ PH°an domioili-" or "(3) a person naturalized unde^TfTs of Canada who has not subsequently beeonie an .v
lost Canadian domicile." By section 3 the classen ^^fpersons who may be denied entry to Canada, or who, hwWWatered Canada, may be removed do not includ; cZ

far^ citizens or persons with Canadian domicile "n/^tion" does not apply to them. The same situation eS
CtlP' ^Again by Tlui Opium and Narcotic Drug Act RSC
cap. m. oonvicted of certain 'en„"aerated offences may be deported under the provisions of
the Immigration Act relating to enquiry, detention and
deportation.

(1) (1850) 5 E.xcli. 378. (2) [1941] 3 All. Eng R ak .c «
^  (3) [1938] S.C.R. 378. •«• 45 at 55
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,  been referred to and I have ^ +

Z  'ToiN^s<^ <"■ 'f'""T fh"''"?{,L„rted" with teferenoe to the removal of "
^edtheW''' 7part „£ Nigeria to another^ I have „otcitizen ft®' however, any instance m which the word
heen ahle to &>«• t^jute m modern times with the
r« h-» trconnotionfo^
contend. suggested meaning m the

Apa'-t from ^he word has not been used
jl/easwres ^ p^i-hament m any statute with regard to
P^^'^'Tlforn citizens. This being so and the word itselfnatural bor contexts, as set out above, a wider or

..Iron- in varyms ^ u. is thp rlntv nf fu„ ^

.  . topreviou
natural ■ „ coniexho, ^
having- m ^arj j ̂ hink it is the duty of the Court
a ®'"'Xcumstano® to adopt the canon of construction
in snch circm^^ judgments already cite

where

a " u circumstances lo v.. wrr^uuctiou
in f the passages from the judgments already citedexpressed m r j_ Rex v. Chapman (2) whereand by Lord on Statutes 7th Ed. p. 244, he said:'
referrmg ambiguous sentence leaves a reasonable doubt
^ere an equivocal interpretation fail to solve, tlye benefi
ofitsmeanmg ^d foe given to the subject and against the leeislatu,.:itbrfailed to explain itself.

n innks at the enumerated powers in clause (b)''TZCt. exclusion and deportation." it 1/°^;
able to conclude that in the case of citizens theunreason detention added to the existing sanc-

aue criminal law might well have been regarded by
.+ fls ample, with the additional powers of exclu-

Td deportation in the case of other persons. All the^ given to the executive by the statute are emergencyP®"^® Ld in the scheme of things laid down in the statute
P°!^® ot easy to see how Parliament either did or would

template the extension to natural born citizens, at least,
Tthe power of removal from the state. These considera
tions, therefore, lead also to the conclusion which I have
already expressed.

When once it is determined that the specified power
of "deportation" is not as wide as the definition in P.O.
7355 I do not think that what is lacking can be made up,

(1) [1931] A.c. 662. (2) [1931] 2 K.B. 606. at 609.
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„use like the present, by the generalsubsection begins. These words or??' whi u
^  ter word ''deportation" itself, are nm . the ^tf.uthorixing whut toally an Ulegal ®'®PreS

fringe®®' sovereignty of another ' Z
'  \ intention is clearly expressed. In „ """Mty „f: Tn so far as the Orders in 4^"
l^al of naturid-born Canadian citizens the% they are invalid. Consequently, the their
ZrpoTt to prevent such persons withdrawC?™® "Uchtime and m any manner cannot be . '^^uests

Mr Oeoffrion also founded himself uponelusion," but admitted that, as commonly 1' "ex-
oons "to prevent entry": In Mur,. ^ ^ ̂ t lea,+

niSionary it is defined as "to bar or w EngUsh
S ady outside);" "to shut out (persons ti?' «
no hinder from entering. It .s by the same anft.
j.fined as "to put out. "to banish," "exnel also
eetion 3 of the IVor Measures Act in the cent ?fZlf section 3 (1) I think it is used asM"; "'""ae

expulsion. In Attorney General for Canada v® L Atkinson, dealing with validity of section Bof?
Alien Canada, 60 and 61 Victor ''a®f'amended by 1 Edward VII Cap. 13. "
at 647. ™d
^.jje .power of expulsion is m truth but the complement of thp

i,;«on. If be .prohibited, it would seem to p ofJ,vermnent whioh has the power of exclusion should ha!f tT
^el the alien who enters in opposition to its laws. to
I cite this passage only as an illustration of the n.P .r..exclude" in relation to a subject matter allied m
the subject matter here under consideration Tho..deportation" is u.sed in the statute in my opinio??'',?
complement of the power of "exclusion."

Mr. Cartwright further argued that at the time that fh
War Measures Aci was passed in 1914 and also at the time
of the revision of 1927, Parliament could not have author
ized the Governor m Council to make orders or regulation."repugnant to Part II of the British Nationality and Status
of Aliens Act, 1914, as Parliament, apart from a rescission
of the adoption of that Act had not that power itself H

(1) [1906] A.C. 542. " ®
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,  , here in question, in so far as they
contends that the orders ^he Japanese race are
affect naturalized ̂ ntish imperial Act, and he
repugnant to the h^i^ent purported to legislate
contends that even had ^^e Orders in
with respect to this c
Council, sua VdidUy Act. Mr Cart-
provisions ol tne uo although Parliament, since
wright ®°"qmtute of Westminster in 1931 is not
the passing of ® ,j nevertheless. Parliament was

and has not since 1931 re-

"t rtherar Meac^res Act so that there is no "law madeXfal commencement of this Act" (the Statute ofafter tne c parliament of a dominion ; (section

fP"t Stat^ o? Westminster) Mr. Geofhnon submits
the other hand that the Imperial Act of 1914 was never

'^iflwrf'^a^blction 4 of section 9 of the Imperial Act
1, 1, varnviJes for rescission at any time by a dominion
:S h the provisions of Part II of the Act, it
les not seem necessary to consider the bearing, if any,
of the Colonial Laws Validity Act. It is first necessary to
Lsider the question as to whether or not there was an
adoption of Part II by Canada. ^ ^
While it would doubtless have been sufficient and per

haps preferable for Parliament to have adopted the pro-
vWons of Part II merely by legislating m express terms
to that effect, I think that Parliament has done the same
thing in another way. By 10-11 George V, cap. 59, passed
in 1920 the provisions of the former NcitiiiQlizcition Acts
of 1914 were revived. Mr. Geoffrion points out that the
first Act of 1914 was in fact passed by Parliament before
the date of the passing of the Imperial Act and that the
latter when passed differed from the Canadian Act. In
the second Act of 1914 the differences between the Cana
dian and the Imperial legislation were enacted by Par
liament and this Act contains a recital that Parliament
had "adopted" the Imperial Act by the first Act of 1914.
Mr. Geoffrion contends that in fact that was not so. How
ever that may be, I think the Act of 1920 by reviving the
Acts of 1914, both of which had been repealed in 1919,
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•m would include the declaration in tnadoption of the Imperial Act i« ®®°OQd An,
Iment in 1920 that the ^

^^ 4. 3 In Foote's Private Intern a ^®^®lation ^author states that Canada, AuTtrah"'''
'■Lund did adop the Act and I thi„k th f.! Wdland did adopt tne Act and I think iw"" New,'

is a oo"®"' statement. as to Can,,.
""mhere has been no rescission of this adonfand there is no attppt at rescissiof Parlia-

rnuncil in question and it is provided i„ "t" Order,
don 9 subsection 4 of the Imperial Act tha?^ by'"'i to affect legal rights previously acquir^ '

"Lction 1. however provides that noth^: :

in

to aflecL -g."- n^^vxuusiy acquired
""Isectiun h however provides that nothW 26
®uall P^nytnt any legislature or Government of Actfossessid" from treating differently differed'°f ®dtish
E wish subjects. As to persons whose CetHfi. . of"Etrlion have been granted under the AcfcwV'

.  uere than

.'"""'onVofthc

IS

26

U nlqh suDjeci». uu pciouus wnose Certifi„ ^ of
^Ution have been granted under the Act e? ^^tu-m Canada, it is provided by subsection S of seotr'''f

i» aerial legislation of 1918, 8 and 9 Ge„r„o T"™ ' «f the
sSh a Certificate may be revoked in accordC'^^^f
cRction

xuo .foncurrence of the Government of ihni
piinions in whkh the Certificate was granted. ^is Majesty'f

to naturalized persons, therefore, whn^o
granted outside of Canada their status kr,rimPd.-iaI Act, may not be affected t

-tS: s—i' tt'te:are left to Canada. This prSnXnlfr
existing before the statute as applied in the case L »
Adam (!)• Nd """'d s"ggest that the r,r„f/e immigration Act R.S.C. cap. 93 which exc,„d'T/
Canada British subjects coming within the eio.:!
the JvirmgraLiuio cap. which excliidoa tCanada British subjects coming within the dZ ™Soncd in section 3 of that Act are in any wafrcor;
with the provisions of Part II of the Imperial 51010,? 1

same may be said of the provisions nf
^ith the provisions oi rart II ot the Imperial statutr '
the same may be said of the provisions of the pajrnrnigration Act R.S.C. cap. 95. R follows 'hertr^
that it is competent, for Parliament to deny' to P v u
subjects naturalized outside of Canada the right of ^ TL Canada, but not to interfere with theifstalffsubjects naiuiaii^t^u uuuibiuc ui i^anacia the right of w. • iL Canada, but not to interfere with theifstalffupon the terms set forth in the Imperial Act, inciudiS'

(1) (1837) 1 Moore P.C 4<iQ ^(1) (1837) 1 Moore P.C. 459

IB
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other governinent is concerned, norconcurrence of what^ in Canada to revoke
in the case of the terms of the Imperial Act,naturaUsation P persons it is competent to
but again » ̂Vrfthts and liabilities growing from suchinterfere With the =
status. ^ the case of Japanese nationals

Order P-C- 7355 reel sympathy with or support
that they have man ^ ^ repatriation to Japan and
of Japan by ^o similar recital in the case of
otherwise, but t)orn subjects. The recital with
naturalized is not to be interpreted, in my
which jpnins: the scope of the recital in P.C. 7355.
opinion, as declared by Order 7356 is merely
The loss of natura removal of the persons concerned
consequent upon any ground of disaffection
from Canada. } under the provisions
„p„„ whiA it Act as amended in 1918. The
of section 7 oi opinion, be taken to be
omission so to P ^und upon which it is in fact put is
deliberate, and as question. Order

not available purports to revoke naturali-
7356 IS invali - ^^d the provisions of Order 7355

which 1^7'" naturalised^ persons the right of continued
folrth class of persons dealt with by the orders

,  n namely the wives and chUdren under 16 years
any peraon for whom the Minister makes an

Haffor deportation to Japan" my opinion is that the
Orders in Council are invalid. It may be that some of the
p mo is within this class are also withm some one or other
of Te other classes and their position to that extent has
a ready been dealt with. As to those who are not, however,
Tre is nothing in any of the Orders to show that the
rnvwnor in Council considers their removal necessaiy or
advisable within the ambit of the IFor Measures Act. The
only attempt made in argument to support the Orders m
the case of this class of person was the contention that the
provision for their enforced removal was a humanitarian
measure to prevent separation of families. That is not
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been said that there .might ,be a case ^

,ie rV'Sunci? it Tppeald tLt i^t? H.
the Orde necessary or expedient for the Jf a.nn,a '^^ding

I  the face
tlie .^.e under this section. « the order it , ° «iake
io°f referred to by Duff C.J.C. ip .n '
fi" 111 my opinion, the Orders in Conneil\ert®^'» «ase
p within the circiimstances described by o,'" '"^tion
l ore to the extent already indicated in L T^fcartwright further argued that st®?- ''
^invalid as contrary to section 6 „f the » '365
f! itself, in which It IS implicit that a ^®°«resiportation may with the consent of the 111^1" Jto'd for
nale the ordinary remedy by way of JIabea Cn '"'"w
t fwright argued that the words "be do Mr2 custody " in section 9 ruies out tht be i„
^  T do not think this argument is well T
,ment is that an order valid on its face wouD^?- ^he
ue words quoted, preclude all i^abeo., fV' ̂
' ment is that an order valid on its face wouldT'
^fthe words quoted, preclude all Habeas r ̂

dings, even although the person held on
mh order did not belong to any of the classes
' the Order in Council. mentioned
^^The poiut arose in Ji. v. Secretary of Sifni-
affairs, csi parts (Jrcen (3). In the Court

121 Goddard L.J. said:— ^Ppeal, atP' J of opinion whcrp — -
„Iid on the face

is

of opinion that, where on the return, an order
valid on the. face is produced, it is for the prisoner ^^^tch
I th

ne^'
;essaryssary e facts

A little lower down on the same page he said-
^ Before dealing with the subsidiary points raised hv '

ollant I will deal with the question whether pana fsi the
Su Tia®id if:

the words "sliall be deemed to be in lawful custody" '
"  is claimed that, if the order purports to show that tf
.  fained under the regulation, he must be deemed to be in i »
j do not think that this is the meaning of, or the reason o^ S'"f
Tf the order has been irregularly made, the prisoner is nli a
i^^irsimnce of but despite the regulation. It is to be noted thai
Restriction Order, 1916, contained a similar provision n ' ®
fn^alien might bo put on board a ship and detained'in su^'
the Secretary of State directed and that, while so detained iTu u'

(1) [1941] 2 K.B. 306, at 316. (2) [19433 SOB , '
(3) [1941] .411. Eng. R. 104; in the House of Lonb' atiy^'
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T  2? V. Chiswick Police Station
A  pd to be in lawful custody. " ̂  ̂hat Pickford L.J., at p. 584
tlenntendmit, Ex. V- SackBteder ( X ̂  egged of this provision. The
f i the same view as that which I once an order of
htct of the clause, in my 'OP®" ' j order may be kapt in custodySLn L made, t^e Person n^m^^d^ ^^,3, , ,he Secreta.^ of Statef„^,here. and not -^^^^Irtiellar place for his internment,

has not specified m j^j^.Kinnon L.J. at p. 116. In
See also the judgm judgment of Viscount

the House of at 402 and 403. In my
Maugham at , ^jj^ncjated in these judgments are
opinion the princip es^ Cartwright and I do

wb^ttheCagraph objected to is other than valid,not thin further argued that the provisions of
Mr. the sale of real and personal prop-

Order ^ ^ the Custodian of Enemy Property
.°ta 1 d as '^P^snant to section 7 of the IPar Mea-was mval jg defined by Murray among

Xr definitions as "to take possession for one's own.''
v.! h it is in this sense that "appropriation is used
LtheVor Measures Act and I do not think that the pro-
visions of P.C. 7355 amount to appropriation m that sense.
'''Mr Cartwright next argued that the Orders in Council
constitute one scheme and the invalid parts are not sev-
erable from those parts which are valid. In fact it is stated
in the factum of the Attorney General of Canada that
nu 1 tf.r two Orders in Council have no operation except by reason of the
f VordL in Council. The three Orders in Council constitute one schemeitvaMy of which depends on the first Order in Council P.C. 7355.
In my opinion, however, applying the proper principle
to this question the orders are severable.
The question submitted on this reference is as follows:
\re the Orders in Council dated the loth day of December. 1945,

b in^ P C 7355 7356 and 7357 idlra vires of the Governor in Council
eithe°r in avhole or in part and if so in what particular or particulars and
to what extent.

I would answer the question as follows:
1. Order P.C. 7355 is valid except in the following par

ticulars:
(1) ri9181 1 K.R. 578.
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Subsection 3 of section 2 and seoc
;n so far as they authorize the rf. ^ are
born British subjects who do ofand in so far as it ^Bh to">'
from withdrawing consents at any til""='' Pers'!!
manner. ^ '"he and
subsection 4 of section 2 is invalid i„ ,

Section 1 of Order P.C. 7356 is invaUn ■
fvides for nsa of the status of a British 'V» as it

order P.C. 7367 is valid save in so far as
authori==e a yparture from the provision^ Purp„r,

1914. '

T hereby certify to His Excellency the P
I in CouncU that the foregoing are my „ ®PPr Qen.
swer to the question referred herein forT"® the»»;2deration. Wing and

L- KELLock.

wsTkT J-:-The three Orders in Council numn®f 7356 and 7367, with which we are hem
' ° 'passed under the authority of the War u

f„o7 B.S.C., c. 208. on the 16th of Decemb^
li'nued by Order in Council P.C, 74U Das« j '

""thority of section 4 of the National Emera't "i®
Powers Act, tHS, (1946 R.S.C., c. 25), 1'tional Pov^ers Act, ms, (1945 R.S.C., e. 25). '' '

Counsel for the Committee submits, apart from jm ,,
question respecting the validity of these Ord^ T'
lased to be effective when The National Enem
rrransitional Powers Act came into force on Jan^
fg46 He points out that these Orders to be vav!!^
L within the ambit of the IFar Measures Act and
Z: passed as piovided in the third section 'th^
reason of the existence of real or apprehended war- Tht(
r,-,.i:nment m enacting the National '
reason of tne existei ee - xeai or apprehended war" Th/.
parliament m enacting the Vationd Emergency Tranti
tional Powers Act embodied in section 5 thereof I Z
laration that on and after the 1st day „f January mc
the war against Germany and Japan, for the p^rpls
of the War Measures Act, should be deemed no Cger
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,  .uot thprefore these Orders, even if valid
to exist, and tna ^ December, 1945, ceased
when made on the January, 1946. See-
to be effective as ^rnergency Transitional Powers
tion 5 of the Jya ,
Act, 1945, reads as O JaBuary, one

5. This Act shall come <,n and after that day the war
thousand nine hundred an .purposes of the TFar Measures

be deemed no lonter . , , , » ^ n i,
.  . "the war against Japan shall

This provision -g specifically limited
» . . be deemed no ^ ^he War Measures
in its ,^,^pj.elv removes the basis on which Orders
Act and in effect jg
in Council may proclamation under section 2 of

"mZles Act d^laring "that the war, invasion
ofinsurrection no longer exists." Section 2 of the Wor
^^""^jfijlfol'Tprocl.o.tion b,- His M.jesly, or undor the .uthorily2. ine isbue r jjji be conclusive evidence that war, invasion,
of the ' apprehended, exists and has existed for any period

i^^lherein stated, and of its eontinuance, until by the issue of attS proclamation it is declared that the war, invasion or insurrection
no longer exists.

This section contemplates a period after the conclusion
of actual combat during which the period of emergency
caused by the war will continue. Parliament gave expres
sion to the same view when it passed The National Emer
gency Transitional Powers Act, 1945, and embodied in the
preamble thereof:
»  * ♦ the national emergency arising out of the war has continued
since the unconditional surrender of Germany and Japan and is still
continuing;

Parliament did recognize that the intensity and magnitude
of the emergency had changed and diminished and under
the provisions of this Act curtailed the extensive powers
exercised by the Governor in Council under the TFar
Measures Act.

The question whether an emergency exists or not is
primarily a matter for Parliament, and through the National
Emergency Transitional Powers Act, 1945, Parliament is
doing in a general way what was done in special cases follow-
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last Was «

irf pulp and Power Co. v. UanitobaT"'^ in
f p. 310 of Cameron, vol. 2, Vi.ojudgment of the Privy CouncU^^ ^

M ' J to justify the judiciaiy, even when ^ Passed
be vires which it had to decide, in ove^^ "l^^stion
tie of fZ that exceptional measures were stillnt

^ .at date did the disturbed state of Ca
N T'lo entirely pass away that the legisfeti^^ the w

nt case became ultra vires? It is enough ^elie7'
tba P'-'^d e^'ldence that the Govemm

n,at the necessity was still in existence at in^rthir^^fr^<inestion was taken by the Paper Control Tri^'Jf® ^hirthe
from tbe provision embodied in spEmergency Transitional Powers yi', ^ of yr

suggestio" that the emergency arising 'here
existed, ^'""""hewar

;t is provided in section 4 of the •
act, 1945:

O^^^'^nder the War Measures Act or pursuant to Wfuhforce immediately brfore the day this aH L under
hile this Act IS m force, continue in full ^ ^uto foZ

^^^ment or revocation under this Act. ^eet subjeet to
parliament by this provision expressly authorized th. n

in Council to continue not some but auv ,
0^" rs in Council already passed and still in f J ti^eO^Melures Acl. The Governor in 0^?°'"
L authority, on the 28th day of December'S,
S^er in CouncU P.O. 7414 whereby it waa ordemfc®^''

*  fill orders and regulation."!

•r " uraered that-
all orders and regulations lawfully mad

c«res Act or pursuant to authority created under th«^ War
Pdiately before the day The National Emergency Triff lMS comes into force shall, while that Act,,tC'""'"""' fo»e,;

(„Ke »»<! c""' 0' revocation nnder'1^'""' "force ^ caw ouai Act.

This Order in Council, passed under said section aSues as effective the Orders in Council heret Str
namely P-C. 7355, 7356 and 7357. Question,

(1) [19231 A.C. 695; 2 Cam. 302, at 310



A^ied the . of THe L\aiiunu<, Tran-
to the coming m January 1, 1946, does not

^Tlidity aB Buch a procedure IS provided foraffect its //„^erpre^a^^on Act, 1927, R.S.C, c. l.
3ction 12 ot (^^j^jnittee submitted that if these Orders
Counsel for indicated that the provisions

were stUl effecuv ^j^e powers delegated by
thereof, at leas^^ Measures A"^
were still en- ^^gggdecl tne powers aeiegated by
thereof, at mas Measures Act to the Governor inParliament unu (Governor in Council can only legislate
Council. That delegated is statedby Order m tmu^ in jje Chemicals (1),
by my Lor Governor in Council by the TVar

The " Htute a law-making authority, an authority to pass
jsures Act const" deemed necessary and advisable

,islative enactmem®^ those limits, the Governor in
.

ieei

ritj

mvernor in Council is .... ....j. as is vestedmeasured, the Gojer ^ law-making power.
Parliamentisee^^^t^ent government to deal

That It IS emergency with matters of security
effectively i welfare of Canada, and that it,«

Ipo-islative enaci-'"'-" .^yltnln enose limits, tne Governo
.^reason oi war; , y powers of legislation as large and of
Surf » "•th.'jtt Prf"L .rff (y«! Selb»™ i. fKe ,denature as tho^ the ambit of the Act by which his authority i
Burah (2)); Council is given the same authority as is veste,
measured, the Gover ^ law-making power.

its

.  1 -n time of emergency wim luaneis oi securieffectively i welfare of Canada, and that
defence, construed has been emphasized

Iteofurt FiWatrickO.J.:
in tne obvious tliat parliament intended, as the language usedIt seems to with the widest powers in time of danger

implies, the language of the section contains .unlimited powers.

In re Gray (3)-

Kerwin J.:"irprwin J • • . o •
nu. nvlu=ions of subsection 1 of section 3 are in as wide terms as
u  vined As Mr. Justice Anglin stated in In re Gray, (4), Vore

"XrehSe language it would be difficult to find". In Re Chemicals (5).
ttT It /f ̂  ̂ t ^ r\ A +T^r»4- 4-l.v_ il

•ehensive language k wuu.vt .......ui.-

is under the War iVIeasures Act that these three
Orders in Council have been passed. There is much to be
laid for the view that they should be read and construed
L a code or a unit designed in the main to carry out the
express desires of those of the Japanese race who have

17 f21 nS7S) 3 Add. Cns R.c!QDR 1, at 17. ^2) (1878) 3 .^pp. Cas. 889.
"^(3) (1918) 57 Can. S.C.R. 150, at 158.

(4) [1918] 57 Can. S.C.R. 150. (5) [1943] S.C.R. 1, at 29.

(1) [1943] S.C.R. 1, at 17.
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refl"®® It is true that in addition to Soi„
l<°'req"''sts, these Orders provide 1 »ho t

nf those Japanese nationals whn r..,l<e1rar and remained so on Septe':^^' ;«Cd>
orovide for a Commission to iiiquirr„ ' ■ Th

"Ifn respa"' to certain Japanese nationals
<„ns of tho Japanese race m Canada. Th ""'"talS
P® That the wives and the children undo, ■ ^ also
v"'*® ith respect to whom an order for a®""®® of!
o»® tade "»ay ''® Cs! r, ^been ® rticularly discussed hereafter, S
'"""'"rt from the mam intent and purpose , 7^ do no!
de' e of these Orders in Council. "derlyi„oassas® 1 1

crntdrbrtVthTiirrv^tif^ ̂̂ pa„eso
during the course of the war wiUi t

anifested their sympathy with or supDort^\'' Jana
■''""tffor repatriation to Japan and otherwise; by maS

,  other persons of the JapaneRP v

the government to arrange f
^ is true that in addition ^ ^^^ir

""^tsfor
whereas other persons of t

^ t that they be sent to Japan;„p=t, that w'-j' . , , . may
'  And whereas it is deemed desirable that provisions be m .tsses of persons referred to above; made to deport
^''''And whereas it is considered necessaty by reason of t>,defence, peace, order and welfare of Canada thnf the

ico'divsh; be
order includes provisions for revocation .v

t on the part of those of the Janano.
naturalized or born in Canada. It seem,purpose and intent be kept in^rd^'®

„ examination of the provisions and construction oUh™'
Orders in Council Such was the position taken i„ e!*
land as evidenced by the statement of Lord Maugham

My Lords, I thinL wn should approach the construction dI
f the Defence (General) Regulations without any gener-d nr/?! s m«ining except the "niversi.l presumption^p;,Iel,ft:S" "
.uncil and other like instruments, that, if there is a reasonable doubt? T. nicaning of the words u.sed, we .should .prefer a construction whii .?
'  effect the plain intention of those resnenoiki. , ° 7"'®^ will

to -
Council

o.,nin2 of the word.s u.sect, we .<;h("■""IS cac,l .1.0 inun,i.„ ol lioso
""cmincil ralhoo tli«n one which will detent that intonlion. 'in
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,  Sir John Anderson (1)liversidge v. ̂  ^ j^ttee submitted that the word
Counsel for ® section 3 of the War Measures

"deportation" ^ deportation of aliens, and as these
Act is restricted to ^^her than aliens,
Orders made has exceeded his authority. The
the Governor m to the precise mean-
standard dictionar j.ggtricted to aliens in Fang Yue
ing of this It is applied to native-born in
Ting V. y Government of Nigeria {Officer
Eshugbayi defined in the Immigration Act,
Administering),^ restricted to aliens. Upon this
1027, B-S-C" ' „3„essary to precisely define the word,
reference it is " , • ^hat as it is apphed in law it is
II is enough to as stated in the Oxford
a compulsory removal," and that while it need

"'Ttricld to aliens, it does apply to them,not be Orders in Council, P.O. 7355, deals
The first of provides for those Japanese

with four jnade a request for repatriation
nationals who detained under the
since Regulations and so detained on Sep-
Defence of Japanese nationals are aliens and
tember 1st, • deportation. The provision of the
as such are su ] deportation is valid. Attorney-
Order m CouncU for their a p
General for Canada v. Cam W, w
p. 634 states ̂  supreme .power in every State is the

One of the rights ,po.
ri^t to refuse P""" j^jon to enter it, and to expel or deport from
tions it pleases to t p ^ friendly alien, especially if it considers his
the State, to its peace, order, and good government, or
presence in the State oppus
to its social or material interest.

The second group is dealt with under para. 2 (2) of P.O.
It provides for the deportation of those of the Japa-

neL race who have become naturalised, who have requested
rratriation since the declaration of war and who have
Z revoked that request prior to midnight of the first
day of September, 1945. It is contended that the ParUa-
Lnt of Canada has no power to revoke this naturalisation
S <"to) 709. H) Si AC. sS; 1 Cam. 631.
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,  by virtue of the provisions of
<'"""^5927, B-S-C- 138- More p^,."'« Alaf,,, ..
i^'^ts A' " i- bet""'""»d'"B;itish Natw^Uy and Statu, fZH fml"
th® . 17, 4 & s Cieo. V, and amendml

t®"" ,.ke for greater uniformity in ,l >nter,ri,'"">-
ta "fements of British nationality anS\f''®®®<iui ''"8

lization certificates throughom- gram
commonwealth of N^s

f!the revocation of these certificates.' ''w P^iZ
f° d as follow®' '^^ction 9

Where the Governor in Council, upon tu

himself by act or speech to be disaffc'T'fi^ate

ig £tS rj

..a Where the Governor in Council, upon tu

ister. 19^ ,j,i,pself by act or speech to be disaffl i ^^in-

-c tjrovision was enacted by the Pn v ^

himself by

Klieaty- ^■■aer revoke th to'^m
This provision was enacted by the ParU ' "

■n in 191S' being an Act to of c„

XI), i^oi '®5 " by a„ a' ® ««>. y
®- and the Natmahzatwn Act, 1914 (1920 p and
XZ amendments were made as a result of m i- 69)sTng out deal specifi^n ̂ Periencesdeafly the provisions for revocation^,.':"'! and^estlake's Private International Law 71

erring to this particular legislation: ' P.
! atly for revocatio:^ Wcstlake's Private International Law 7^1.
^71 'referring to this particular legislation: ' P.

-i^he powers of revocation are large and somewhat vnationality conditional on good behaviour and the W
of » " uh the British dominions is one new in v '^^eping!»»!'■ :Mo,, wlwthor il will be de.n.bre W. 4' - -ue new m Engljgh 'n closehifacble keVu t /'"'"Cof B British aominions
touch whether it will

Permanent;,|,°Sy"'
And !«»'"' legislation, at .p 97,

The legislature or government of any British posses "
„,,er to grant a certificate of naturalisation as the sectl^ eam,

^dcr the Act; and the provisions of the .4ct as to the gram ^a,of the certificate of naturalization apply. ® and revocatio
provides authority for theaturalisation when the reciSlr

r Qr>f nr CT-iOrk/^U 4.^ 1_ 1. _ ^ tuPPQ

fhe ceriiUA. --..vau

This section 9 provides authority for the revc ,■eertificate of naturalization when the recipie„r f'"himself by act or speech to be disaffected or dtr
to His M.ajesty. A revocation at least by that
inent which has granted same and issued the p

■m,'. re 4
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the entire section, but is made

(«' h-eafter quoted, whichabundantly ciea ^ cancellation by one govern-

®°'V"£Tu2>'ali.ation granted by another government„rtcroart of His Majesty's dominions. Itwascon-
Td hv Mr Geoffrion that Canada had not adopted Parttended by M . modelled after the British

A ("""l^either view, in my opinion the legislation pro-
rides fo^revocation by the government grantmg the natura-
"t"ims to me that if during a state of war and theit seems therefrom one so naturalized makes
emergeno^ repatriation, he does so because
:/.rw r nrmatlers associated therewith. The making
j -h a ̂ "j-s'draStZtrrskr otoS
?tta'p™ide''s evidence that with respect to suA a person
e jections are not with Canada, the land of his adop-
fcn but rather with the country from which he originally

Th<a effect of such conduct is a matter for the
cTsideration of the responsible authorities of the State.
The only question with which we are here concerned is

whether the Governor in Council had authority under the
War Measures Act to provide tor the deportation and the
revocation of certificates of naturalisation by Order in
Council PC 7355. In my opinion the authority here
exercised could in peacetime be exercised under the Natura.
lizatioH Act. In time of emergency this can be nceom-
lished under the TFar Measures Act through the medium

of the Governor in Council passing an Order in Council
and therefore in my opinion this paragraph in Order in
Council P.O. 7355 is valid. In Re Gray. (1)
The same section 9 contains a sub-paragraph (6) reading

as follows:
6 Where a person to whom a certificate of naturalization has been
granted in some other part of His Majesty's dominions is resident m Can
ada the certificate may be revoked in accordance with this section by the
Go\xmor in Council, with the concurrence of the Government of that
part of His Majesty's dominions in which the certificate was granted.

A paragraph to the same effect is in the Impenal Act (Sec.
7 (5), c. 38, 8 & 9 Geo. V). It expressly contemplates the

(1) (1918) Can. S.CH. 150.
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fion naturaliza/tion. certifi
''"upr Majesty's domf„ ̂'''"''ud h
< t u ^ »"hout are but r ̂UUlerig!" „t which granted it. Xhi, " "Ucurr-' ">at tk;
«'"""'parties, although we were sup^^ """uuivabl
<upon the " there be Mth 3 ajrm the exercise of "e eaa
'h® statutory obligations which it T ""^ers c'" Upo,
"■»'e cP»F""""" 3,°^ Britishr'"®'»»ed^ tione- I d" not think the existenCh'® 2 invalidates this paragraph ^ such a„ h of
'"She third group is dealt with ^ ""ulet.

^  Tt is the natural-born Britit?b . i . 2('i\^^^^has "made a reque.st Sf.'of of ^.C.race in writing such requeff
Minister of an order for denn

hy.rr request but the persistence fn^o"
n of the Japanese race might b Hat,,. ?

"'"might of the 1st day of September 194a"""oted u3""1 British subject of the Japanese'ra! to
■'r time up to the moment of the Mim i®"'' 'ovokeuy At the hearing counsel slated Z 'I 'Uahiiig k

British subject 01 the Japanese rs7 ^'he »
■'r time up to the moment of the Mim i®"'' 'ovoke®any At the hearing counsel slated n^ ' 'o>hine k
° l and would not be made until off haH 1 ®3® rr^n. With respect to fhl""® ^is dSi''®®»
""""oke still remains, but unless that ""o right" t"s: Sed - nbove indicated the C™' ^ re^t^ »
luded Ihaf rrith respect o such a person n tornty by reneo" of the war for the security • "neci

-0 to Japau- , , ®hould
Tf is contended that these people are bein„Are being deported. In reality they are to

S'ey mnde the request to go and have per*®"^eqnnst as evidenced by their „„t revoking ̂  ">«rverninent, m compliance with their request k ® The
L their transportation, the cost thereof theVr
Seir property and the dispatch of the proceedsTk"®®

m them in Japan, and has arranged for their oi
n Japan- In making these arrangements pur2?'P^^°nLuests of the parties, it was only reasonable ff 4

sary, that aome date bo fixed when revocat/on cou3
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^  Tt appears that this Order in Council fixes thebe made, revocation ought to be per-
last practical aaie f

oi .Pnse can this be regarded as deportation. It
^pcdure of deportation founded upon the requestis the pro individuals to go to Japan and to become

of the resp ^ "forcible removal." There
a citizen o P a going against the will that
is no elein For reasons of their own these
as present entitled to the benefits and privUeges and
British subj ' ^ duties and responsibilities of
obligated ^ in the history of this

f rntimate a desire to return to the country of their
Srorigin and to remain and become citizens of that

same parties went to Japan and acquired a
•F I n there the Naturalization Act, 1927, R.S.C., c.
;r: 6 toSde. for their betog deprived of British
'  A similar provision is contained in the

T:^MAct d & 5 Geo. V, c. 13, s. 17. This cancellation
citizenship is recognized by the comity of nations. The

Ls therefore, is disafiection as evidenced by the vclun-
tov 'acquisition of nationality m the country of their now
residence The people with whom we are here concerned
have expressed their disaffection for Canada and set forth
their affection for Japan. They have coupled therewith a
desire to go to Japan. The Governor m Council under the
circumstances decided to facilitate their going by perfect-
iiie the arrangements therefor as above indicated. This
is more a matter of policy for the government than a
question of jurisdiction for the courts.
It should be observed that their British citizenship is

not cancelled by these Orders in Council. It is therefore
suggested that at some future date they may return to
Canada. That is a matter for the authorities and one
which they have no doubt considered. In any event, it
does not affect the validity of the Order and is not a
matter to be considered upon this reference.
In my opinion the Parliament of Canada could so

legislate and this paragraph is valid.

^he fourth group is dealt with in a,,,
wife and children under sixteen '"- ̂ (4)

'"Ion f»' Mfaister makes a?"" « age
0^® Tanan and provides thaf order ahx,

^ rson ™i^ter makes an age
to Japan and provides that thev^!^ fofn ^

^  h order and deported with such n ^e
it St of the wives may be fc" " »

0' 2(3). b"' from those it Para^
vned a request, nor is there any recS® hal

y^art of the Governor in CounHi i statenr!
rTned a request, nor is there any recit 'r ̂ ^®y hav

part of the Governor in Council a ^^atem!
V or advisable for the security * * "such is

tfe Moreover,and particularly the amendment t\
„,r he that many of the wiv.xc ® ^uereto '

"• « Act, and particularly tfie amendmp^t

rJy b" r TT ? 1'!-il retain their British citizenship ^ncl ^ ^ CanS '
There is, therefore, invnlvod _ ^^sire to v.

:-ii retain tneu citizenship an,i T m Canar'

tire rhere is, therefore, involved with '» ren,?'element of oompu'sion which under'?""' '» C
Council cannot be justified. this Orde, ®
jt was suggested that this paragraph was i i

families might not be ,epmated. That irifWed th,.
Jt was sug^t^our.!. uxxco. .Xfdb paragraph was i y

r milies might not be separated. That t th«iS may be aU that was eonteinpC\?babIe, ?
paragraph goes much further. It may be aZJ?*'' the
the P'ovierL°ir 'be
paragrapn goes ...vv.. ,u, ,t n„se(i the
fhe provisions of section 4 of the iVafi„? ?d nnjerfransitional Powers Act to take care „f Zrl
lot involve the possibility of a British snbi and
lot signed a request, and therefore entitled V„ "bo ha,Sanada, being compelled to go to Japan becauj?'® »
band has requested that he go. It is difficult? ? b®-
" le that should apply to all of the children h , ""e «
.peaking the children ought not to be sent ,,!f""""j'
Vents are going. In my opinion, as drafted 1? """b
Iranh cannot be supported as valid. Para-
parents are gomg. m my opinion, as
graph cannot be supported as valid.
Counsel for the Committee submits that nam r n

7365 is beyond the powers of the Governor ffi cl
because it is m conflict with section 7 of the
Act. I do not think that contention is tenable 1
of the War Measures Act is dealing with the annv. ^pcpperty by His Majesty for which eom^S ? ?
be made, and in the event of no agreement as to is
pensation it will be determined by the Exchequer or 0?"
designated Court. In para. 6 of P.O. 7355 His Majesty •'



70

.  . proiaerty in that sense, but is taking
not property, disposing of same and trans-
possession ot expenses incurred therewith, to
mitting the pr ^.p japan under one of these
the owner ^on of compensation is involved. The
Orders, bio q g^^irely different matters with respect

there is no conflict,to wnic Committee also submits that para. 9 of
Counsel toi is contrary to the pro-

p C. 7355 IS Measures Act. Para. 9
visions of section o
reads as deportation is made and who is

9. Any person tor placed under restraint in the course
detained pending ^ ̂j,y order or measure made or taken under
of deportation by vir detained or restrained, be deemed to
section 4 of this Order
be in legal custody.
Sprtion 5 of the W<^ Meamres Act reads as follows:
®  . ; held for deiportation under this Act or under

5. No person w jg under arrest or detention as an
any regulation ma ̂  suspicion that he is an alien enemy, or to prevent
alien enemy, or upo released upon bail or otherwise
his departure fr^ ̂jthout'the consent of the Minister of Justice,
discharged or ' contends that para. 9 deprives a

« detained under Order in Council P.C. 7355 of the
S to have the legality ot his detention inquired into
and r habeas corpus proceedings because by its express

•  rro thP leaalitv of the custody is flnally determined
fn°the words "deemed to be in legal custody," and therefore
« return to the writ that the person was so detained wouldl^ude further inquiry. While section 5 of the TTar
Afpasures Act specifically contemplates such proceedings
tith the consent of the Minister of Justice this para. 9
purports to take away the right thereto and is therefore
beyond the powers of the Governor in Council.
It should be observed that there are no express words

in para 9 which deny the party detained the right to apply
for a writ of habeas corpus nor provide that a return as
above indicated would preclude further inquiry. This
writ and its availability to the subject is jealously guarded
by the courts. It is one of the methods by which the subject
may question the legality of his detention and is regarded
as an assurance to the subject that he will not be illegally
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ndof detention. Th
""'tllblished rule that only expresaXl'' " ha, ̂

Z&nite as to point directly and Cf®® Or "Xle
nclusioir that will be sufficient to a i

^  benefit of this writ. In Shin Sh tUtftbstanding the strong language

ined under that Act who desired to a V ̂
? gbe was a British subject, notwlthlt%fcontroner of Chinese Immigrafe® thc^-!»»
The Defence (General) Regulations, laac, ™>«rary

,^e Govern®™'^ «eea-t Britain, incb,, by
b, tbe of Stale pl„, Jto

in lawful CUSLUU^- nnu .iran oe detained in
rl bv the Secretary of State and in »

thoU'®'^aO u rl ^^eordance with • ' '""Jigsued by h'ln- , , , ■ ,
The "''Tff e . in ""ete^ly" ar -aT%eaning and effect to those used in seL„ '
Ss6 and yet an application tor writ of « of P.C

rrl notwithstanding the provisions of « »asv Secretary of State for Kome 8. S
gicretarv "t State for Home Agairs, (3) ®eeen v.
.se section 8 was not referred to, or if', " 'ormer
;;ssed. In the latter is was specifically raiseSl?™«%
L writ of habeas corpus both m the Court „f T ^ar to
Wore the House of Lords. In the Court of ̂ "'^1 and
, .,d Justice Goddard at p. 116 specifically de.l .®'' W)^;„vision as follows: "eals with thi,

T will deal with the question whether para. (8) of th
, .es away the right to apply for a writ It is said that if itaelf

rds deemed to be m lawful custody" arc m the
X  the prisot''- «
nder the regulation, he must be deemed to be in lawf„r "

"^t think that this is the meaning or the reason for th' ^ do
the order has been irregularly made the prisoner is not
mnce of, but despite, the regulation. It is to be noted th 1° Pur-

Restriction Order, 1916, contained a similar provision it „ 'f'f ^'i^ns
rt alien miffht be put on board a ship and detained in sil ^Ir^t

urn Secretai-y of State directed, and while so detained
i„«.fiil nustodv. In ex varle /r% . . n be deemrwi

T.ht be put on board a ship and detained in jf^^'ded that
the Secretai-y of State directed, and while so detained sh'onlH\"'f
L he in lawful custody. In ea: parie Sachieder, (5) I thi„L fu
T  J took the same view that I have expressed of this n '•119381 S.C.R. 378 ,3, ^ Th.

(2) [1941] 1 K.B. 72. (4) 1 kr 07
(5) [1918] 1 K.B. 578, at 584. '
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•  mv opinion, is to provide that once an order
ohiect of the paragraph, m n^ i j^ept in custody

.™ » tt= Secofo. Of St.t.

anywhere, and not only m a ^ for his internment, which
has not specified m the

rih'Hol of Lords Lorf Wright speaks as follows:in tne ^ggulation does not, in my opinion.
In the first place, P®'"''- . . jg apart from para. 8, iinlaavful and un-

render lawful a detention ̂  jg inserted to settle possible doubts
warranted by the S^mteiy « P gir John Anderson (1)

to prison law and practice.
1  this section 9 will indicate how apt are the

wotdfoTJord Goddard in ascertaining its effect. It reads
in part. ^ ^ * who is detained * * ♦ or who is

Any person deportation ♦ * * shall
placed go detained or restrained, be deemed to be in legal

custody.

T, is his detention or restraint, wherever that may be that
lit ^8 deemed to be in legal custody." It does not pre-
T J innuirv as to whether that legal custody is justi-
M or'tegal within the terms of the Order in Conneil. It

not therefore deprive the party so detained or restram-
S of his right to apply for a writ of habeas corpus This
sigested conflict between section 9 and section 5 m my
opinion does not exist. .
It is contended that the right of a British subject to

rp^ide and to remain in Canada is a civil right and further
that para. 6 of Order in Council P.C. 7366 providing for
the protection, sale and dispatch of the proceeds to Japan
rpaiized from the sale of property belonging to a party
who has been deported, is also a matter of property and
civil rights; that under the B.N.A. Act by section 92(13)
such matters are of provincial jurisdiction and in so far as
the Parliament of Canada may purport to legislate with
respect thereto, that legislation will be ultra vires and
therefore in so far as these Orders in Council being legisla
tion purporting to deal with these matters they are ultra
vires.

The validity and effect of these contentions under
normal conditions need not be here examined. These
Orders in Council constitute legislation passed under cir-

(1) [1942] A.C. 206, at 273.
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rela,-somewhat changed. (0^"',?'^ be

case.
T, is proprietary and civil rights in new , ''"

in normal times, that have to fee T f ̂®tions wk-
nrese*^ Canada as an entirety, fnii with.',

. in normal times, that have to fep n , '®"ons .preseo'^ e Qj^nada as an entirety, fail ^ith-'» j ̂ '■hey ,1

ijess t dealing with them is only to be 1 Th ! their >•
n, whioh establishes power in the Stat ^n thai® of „be re"®bly proyided for by depetJ ^ ̂ hole -fthat g of the individual Provinces «olIect,^'"that j.eg of the individual Provinces Collect,' *" aot'^°'^"instrument on which the charactTr'of "S the of
should be construed as providinK fp entire ThP®® me.«eney situation follows from the manif"^'^ '®'itraS''"tion

'tot of the principle that the instrument t ia th?? ^^^ert'for regarded as a whole a ? its S
K Inoe of it^ such. ♦ for the ey tn
'^tSairr no doubt that however the w,,rding of f and'"/ down a framework under which, as a gener/i ' ®ad lo *^®refore
lar'f la to be excluded from trpn^i,.- PrincVi. mav n. '

Ttertain no doubt that however the wording of ,' ̂^rdshj^f'^a and'^rdown a framework under which, as a gener/i ' ®ad lo *^®reforeliament is to be excluded from trenching on o th! have^v,e provinces of Canada, yet in a sufficiently and civif'^'^hiion
th® nsing out of war, there is implied the u/ emer^! "^hts
T.l emergency for the safety of the Domini?! ̂  ade!,?!"®h asthat e- -

vi-sing out ot war, mere is implied the r,/ ^ ®®t emer„/ "eats inemergency for the safety of the Dominion?!a^.g in, any way repealed in th^ ^hole With
f • ..pee' «' ">« huaines, G„ve„t« <" -ah . ^

nect which is not covered or precluded bvIf ''®®°8hi2ed a
1 Where an exact line of demarcation will if ^'°^'uces as ; f
its- .Iviwn n 'nnnr,- nw.. " "6 m RiinU ^ 'hdlvia....

c 92 is not in any way repealed in thn ^hole with«' 'he o, G„ve„t«T <" -ah . ^
are assigueu eu m.e J.,egisiatures of m ^'^ueral wom

P"? Where an exact line of demarcation wiinf ^'°^'Uces as^ ':?-;^hich
urfasy to lay down a priori, nor is it necessary® cases itne . . . y Pot^  ''"Pay not

jfi view of the foregoing authority the
the provisions of these Orders i„ Cou„T^«?»h that
regards ultra vires the Governor i„ CouncU ®
Measures Act are not tenable. the JVar

The second of these Orders in Council Pn .
vides that: ' • • 7356, pj-Q.

Any person who, being a British subject by n +
•« deported from Canada under the provisions of * * v;355 * * ^ be eithe °^;-Council PCgmadian national. Bntish subject or a
It concerns only those of the Japanese race whn bnaturalized in Canada and have been dealt
para. 2(2) of Order in Council 7355, and for T

(1) [1923] A.C. 695 ; 2 Cam 302

■ ;y
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there diecussed, i. "P-"" "

' ne third Order in CouncU, P.O. 7357. sets up a Com-
mission of three pers activities, loyalty and the extent

♦ * * To make inquiry conoe Canad® during the war of
of oo-opemtion with the ^
Jaipanese nationals and to the Ckxtmnission by the Minister
in cases where their nam^ are ^ reoommending whether in the
of Labour for gu^h person should be deported.circumstances of any such case sucn pe , - •

.n •h.r nf the government to order such an inquiryThe authority o Parhament to legislate
cannot be ' j nationals and naturalized persons

to is but a fact-finding body rrith

-Tl:: rnuCe'r!:: =. t totportatjo Minister and the Governor m Council
mendation of the Mmister, ano
may pass such under para. 2(1) or 2(2) of P.C. 7356.
In the second paragraph thereof the Commission has

oower to review the ease of any person of the Japanese
ml who was naturaUsed in Canada and who made a request
for repatriation notwithstanding the provisions of Order
" council PC. 7365. This is obviously but providing an
oDDOrtunity for the reviewing of the ease of one who has
been ordered to be deported as a consequence of his request.
L notwithstanding that he did not withdraw same before
the ist day of September. 1945.

Tn mv opinion these Orders in Council, except with
respect to one group dealt with m para. 2(4) of P.C. 7355,
are as passed within the competency of the Governor in
Council under the IPar Measures .4e(; that para. 2(4) of
P C 7355, being as passed invalid, does not affect the vali-
ditv of the other provisions of the Orders in Council. In
my opinion with respect to the different groups the provi
sions of these Orders in Council are severable. Brooks-
Bidlake and Whittall, Ltd. v. Attorney-General for British
Columbia (1).

(1) [1923] A.C. 450 ; 2 Cam. 318.
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The question submitted on th'
• re the Orders in Council dated fu •

In my opinion aU of the fo n
. ihe Governor in Council witk
.f of P.C. 7355. ' the 'ntm
T hereby certify to His Excellent

.  <^uncil that the foregoing are mv
the question referred herein for\'J',>B f„ Qen,,,,

tion. and cons^^®f

-N

^

■ ■"ife

-d-il
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