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In the Supreme Court of Canada

DRAFT FACTUM

IN TIIE MATTER OF A REFERENCE AS TO THE
VALIDITY OF ORDERS-IN-COUNCIL OF THE 15th DAY
OF DECEMBER 1945, (P.C. 7355,7356 & 7357) IN RELATION
TO PERSONS OF THE JAPANESE RACE
FACTUM OF THE CO-OPERATIVE COMMITTEE
ON JAPANESE CANADIANS

PARASST

IOB.\' Order-imm-Council P.C. 45 of the 8th day of January 1946, the
following question was referred to the Court for hearing and
consideration, namely :

““Are the Orders-in-Council dated the 15th day of December
1945, being P.C. 7355, 7356 and 7357, wltra vires of the Governox
in Council either in whole or in part and, if so, in what particular
or particulars and to what extent?

The Orders-in-Council purport to be passed under the
authority of the War Measures Act R.S.C. 1927, Chapter €206
“by reason of the War.” P.C. 7355 provides that the Minister

200f Labour may make Orders for the ““deportation’ to Japan of
the following classes of persons.

1. Nationals of Japan resident in (‘anada who since December
8th 1941, made a request for repatriation, or who were detained
as of September 1st 1945 under the provisions of the Defence of
Canada Regulations Order P.C. 946 of February 5th, 1943 as
amended by P.C. 5637 August 16, 1945.

2. Every naturalized British Subject of the Japanese race
resident in Canada who has made a request for repatriation pro-
vided that such person has not revoked in writing such request

30hefore midnight on September 1st, 1945.

3. Natwral born British Subjects of the Japanese race resident
in Canada who made a request for repatriation provided that
such person has not revoked in writing such request before the
Minister makes an Order for ‘“deportation.’

4. The wives and children under 16 vears of age of any person
for whom the Minister makes an Order for ‘“deportation.”

The requests for repatriation which svere in the form printed
in the Appendix to this Factum, are to be deemed final and
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irrevocable, except as provided in regard to clauses 2 and 3 above.

P.C. 7356 provides that any person being a British Subject
by mnaturalization under the Naturalization Act R.S.C. 1927,
Chapter 138 who is deported from Canada under the provisions
of P.C. 7355, shall as and from the date upon which he leaves
Canada in the course of such deportation, cease to be either a
British Subject or a Canadian National.

P.C. 7357 provides for the appointment of a commission of

three persons to make inquiry concerning the activities, loyalty

10 and extent of co-operation with the Government of Canada during

the war of Japanese Nationals and naturalized persons of the

Japanese race in cases referred to the commission by the Minister

of Labour tor investigation with a view to recommendine whether
such person should be deported.

The commission is further empowered to inquire at the
request of the Minister of Labour into the case of any naturalized
British Subject of the Japanese race who has made a request for
repatriation, and make recommendations. Any person of
the Japanese race who is recommended by the commission for

20 deportation, is subject to deportation under the provisions of
P.C. 7355. Where any person is recommended for deportation’
persuant to this Order, he shall as and from the date on which
he leaves Canada in the course of such deportation, cease to be
either a British Subject or a Canadian National.

The National Emergency Transitional Powers Act, 1945,
provides that for the purpose of the War Measures Act, the war
is deemed to have ceased as of January 1st, 1946, and the National
Emergency Transitional Powers Act 1945, comes into foree on
that date. In purported pursunance of its terms, the Governor in

30 Council passed P.C. 7414 on the 28th day of December, 1945 pur-
porting to continue in full force and effect, all Orders and Regu-
lations lawfully made under the War Measures Act in force
mmmediately before January 1, 1946.

RPAT AL TR

Counsel for the Co-operative Committee on Japanese
(Clanadians will submit that the question referred to the Court
should be answered as follows:

1. The Oxrders-in-Council P.C. 7355, 7356 and 7357 are wholly
wltra vires of the Governor in Couneil.

40 1RV ST AL
ARGUMENT

The impugned Orders-in-Council purport to be an exercise by
the Governor in Council of the delegated powers conferred upon
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him by reason of War under the terms of Section 3 of the War
Measures Act R. S.C. 1927 Chapter 206 in the following teums.

“The Governor in Council may do and authorize such acts
and things and make from time to time such Orders and
Regulations as he may by reason of the existence of real or ap-
prehended war, invasion or insurrecfion, deem necessary or
advisable for the security, defence, peace, order and welfare of
Canada.”” These words taken by themselves confer the widest
and most conprehensive legislative powers upon the Governor in

10 Council. They are, however, restricted by the qualifying context
to use the language of Duff J., (in re Gray, 57 S.C.R. at 168) and
are subject to the specific provisions of the Statute (Reference
as to validity of the Regulations in relation to Chemicals 1943
GRS ) ’

The qualifying context and specific provisions relevant in this
case are to be found in the later words of the same section which
read: “‘and for greater certainty but not so as to restrict the gene-
ality of the foregoing terms, it is hereby declared that the powers
of the Governor in Council shall extend to all matters coming with-

90 1n the classes of subjects hereinafter enwerated that is to say,—
(b) arrest, detention, excusion and ‘““‘depoitation.”” The word
“deportation’ means ‘‘the foreible removal of aliens’’ (Fong-
Yue-Ting: vs. U.S.) 149 U.S. 698 at 709, Webster’s Dictionary
page 999 Attorney General for Canada vs Cain, 1906 A.C. 542 at

546, The word ““deportation” is not apt to describe the sending

to Japan of Canadian citizens who were either born in (‘fanada or
born in other parts of the world and naturalized in Canada and
who have no connection with Japan other than that of ‘‘race.”

Deportation is the return of an alien to the country from whence

he caime and not the exile or banishment of a citizen to an alien
country.

Section 3 of the War Measures Act should therefore be read
as follows:

“The powers of the Governor in Council shall extend to all matters
coming within the classes of subject hereinafter enumerated that
is to say (b) ‘‘arrest, detention, exclusion, and the forcible removal
of aliens to their country of origin.”’

Admittedy the purpose of the enumeration of classes of
subjects in Section 3 was not to cut down the generality of the
goPowers conferred by the broad language of the opening clause so
as to require the operation of the ejusdem generis rule (in re Gray,
supra,) but the purpose of the enumeration was, however, in
‘respect at least to the enumerated classes of subjects themselves,
to indicate that the powers of the Governor in Clouncil ¢“‘could
2o even thus far’ (per Sir Charles Fitzpatrick, C.J. in re Gray

57 S.C.R. page 158,) or to indicate ‘‘marginal instances’ (per
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Duff, J. ibidem page 168,) o1 “‘cases in which thepe might be such
doubt that it was better to mention them specifically”” (per Anglin,
J. ibidem 177.) It is respectfully submitted that Parliament in
sa_yipg that the forcible removal of aliens to the country of their
origin is to be regarded as a “marginal instance’” as to which there
mlght be doubt, clearly indicated that the forcible removal of
British subjects to a foreign country was regarded as beyond the
line, beyond doubt, and very much further than the margin.

There are several rules of interpretation which support the

10 contention here advanced. Where there is ambiguity, a statute

even in war time shoud be interpreted in favour of the liberty of
the subject and the previous policy of the law.

The banishment of subjects hyv any court or body for any
otber reason than conviction of felony is expressly prohibited
under heavy penalties by Habeas Corpus Aect 31, Charles II,
Chapter 2, section 60, R vs. Halliday 1917 A.C. 260 at 274, and
Liversedge vs Anderson 1942 A.C., at page 244.

There is also a presumption that Parliament does not assert
or assume jurisdiction which goes bevond the limits established
20hy the common consent of nations, (Halsbury Second Edition,
volume 31, page 509). That the banishment of nationals particu-
larly on racial grounds, is contrary to the accepted principles if
International Law may be gathered from Attorney General of
Canada vs Cain, 1906 A.C. 542 at 546. There are recent develop-
ments in the field of International Law by which the deportation
of eivilian population on racial grounds is regarded as a crime
against humanity, See 23 Canadian Bar Review, page 754 and par-
ticularly 756 and 757. Public policy in respect to racial diserim-
mation is discussed in re Drummond Wren 1945 O.R. 778.

302, At the time the War Measures Act was passed in 1914 and
also when it was consolidated in 1927, the Parliament of Canada
could not have delegated power to the Governor in Council to
make laws or regulations repugnant to any act of the Imperial
Parliament extending to the Dominion of Canada, as it could
not have done so itself. (Colonial Laws Validity Act 29-30 Viet.
(Imp.) Chapter 63 S 2). Various provisions of the Orders-in-
Comneil are repugnant to the British Nationality and Status of
Aliens Act 4-5 George V, C.17. In particular the diseriminating
provisions of Section 2,0f P.C. 7355 are repugnant to Section

403 (1) of the Act; the provisions of P.C. 7356 and the provisions
of 7357 which purport to deprive naturalized British Subjects
of their status as British Subjects for no cause other than that they
have signed a request not revoked, before a given date, or because
the exfent of their co-operation with the Government of Canada
during war is deemed unsatisfactory by the commission appointed
by the Government, are repugnant to Section 7 &S, 13-16
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of ﬂ.lC‘ llllpprial Act which deals with loss of nationality. The
provisions in respect to the wives and children of naturalized
Canadians who are deported and who are to lose their status
without any option, are inconsistent with and are repugnant to
Sections 10, 11 and 12 of the Imperial Act. :

Part IT of the British Nationality and Status of Aliens Act
was only to apply to the Dominion of Canda, if adopted by the
“legislature’” of that Dominion, (Section 9). The Parliament of
Canada did adopt the Act (4-5 George V, (‘44 and 5 George V CT7).

-+ 10 'he Act is therefore an act to swhich the Colonial Laws Validity

Act applies.

[t is clear that if the Parliament of Canada did not have the
power to make laws repugnant to the Imperial Statute, it could
not delegate such power and could not be assumed to have
attempted to do so.

Since the passing of the Statute of Westminister by the Im-
perial Parliament in 1931, the Parliament of (anada could in
matters within its competence make laws repugnant to the Im-
perial Statute. Parliament, however has not sinee 1931 re-enacted

20 the War Measures Act which is still therefore, subject to the
Clolonial Laws Validity Act and the Orders-in-Council themselves
are not “‘laws made after the commencement of this Act by the
Parliament of the Dciminion.”” They do not therefore fall within
the provisions of Section 2 of the Statute of Westminister.

3. The Orders-in-Council throughout depend upon the persons
affected being in fact of the ‘‘Japanese race.”” It would be the
duty of the Court on any application for Habeas Corpus to deter-
mine the issue as to whether or not any particular individual was
“of the Japanese race.”’ Eshugbayi Eleko vs Government of

30 Nigeria 1931 A.C. at 670. The phrase Japanese race’’ is so_vague

as to make the provisions unenforceable.

The text book authorities quoted in the Appendix hereto
indicate that the word ‘“‘race’” is not definable in scientific terms
and has not any precise meaning. It is a hypothetical group in-
ferred to have existed in the past. Provisions in a will in regard
to the ““Jewish race’” have been held to be void for uncertainty,
(layton vs Ramsden 1943 A.C. 320 referred to in re Drummond
Wren 1945, O.R. 778 at TS6.

T+ is true that Parliament has delegated legislative power

40 to the Governor in Couneil. but such power is not exercised by
passing what pmport to be orders and regulations so vague,
as to unenforeeable, and meaningless.

4. The impugned Ovders-in-Council deal with a matter which,
in the absence of the emergency of war, would fall within the
competence of the I egiglatures of the Provinces, namely, property
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\and civil rights, Section 92, Head 13, British North America Act.

To restrain the liberty of the subject where there has been no
crime committeed is beyond question an interference with civil
right; per Robertson, C. J. 0. in re McKenzie 1945 O.R. at 796.
The Orders-in-Council arve preventive in nature, and are not
criminal law and do not fall within any of the ennumerated heads
of section 91.

.I t is conceded that, by reason of war, a new aspect of the
business of Government has arisen which justifies the Dominion
10 Parliament in encroaching on subject matters normally reserved
exclusively to Provincial Legislatures. . It is also conceded that
these exceptional interferences may continue to be justified after
actual war conditions have ceased, Fort Francis Pulp & Paper
Co. vs Manitoba Free Press 1923, A.C. 695. The Parliament of
Canada by enaccnent of the National Emergency Transitional
Powers Act has recognized that the emergency of war which
justified or required the enactment of the War Measures Act,
ceased on the first day of January 1946. The recital to the Act,
however indicates, that certain transitional powers require to be
90 exercised by the Governor in Council, and that it may be neces-
sary for this purpose to continue certain orders and regulations
made under the War Measures Act. :

Parliament has by Section 2 (1) further defined what powers
may be necessary to be exercised by reason of the continued
emergency. (lause b’ of Section 3 the War Measures Act in

regard to ‘“‘arrvest. detention, exclusion and. deportation’ is
entirely omitted from the new Act. It is submitted that this con-
stitutes a declaration by Parliament and the clearest evidence that
in respect to ““deportation’ there is no continuing necessity for
30the exercise of extra-ordinary powers by the Governor in Council
from January 1, 1946 by reason of the emergency of war or by
reason of any continuing transitional ‘‘post-war’’ emergency.

The impugned Orders-in-Council do not continue any action
deemed necessary by reason of the war. Actual hostilities with
Japan concluded on or about the 25 th day of August 1945 (see
proclamation Canada Gazette 1945, page 3704.) No orders or regu-
lations in respect to the banishment of Canadian Nationals or
British Subjects had heen passed at that time or indeed at the
time the National Transitional Fmergency Powers Act was

40 passed, which declared that only transitional and continuing
powers were necessary. Parliament must therefore be taken
either not to have delegated to the Governor in Council, the power
to legislate for “deportation’ after January 1, 1946 or alterna-
tively, Parliament could not authoriize the invasion of a provin-
cial sphere which it had itself declared no longer necessary to be
invaded by reason of the emergency of war or the transitional
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post-war emergency. Parliament itself has absolved the Courts
from the inquiry upon which otherwise the Court might he loathe

to enter, namely, as to whether there exists any emergency either
my reason of war, or by reason of the transition from ywar to peace
11;11 respect to the subject matter of the impugned Orders-in-Coun-
cil.
5. P.C. 7355, 356, 7357 are a part of one legislative scheme. It
18 possible that the Governor in Couneil could have passed a valid
Order-in-C'ouncil for the deportation of one of the 4 classes
10referred to, namely the Japanese Nationals, but all of the provi-
sions of the Orders are inter-dependent, and it is 1mpossible to
say that the Governor in Council would not have abandoned the
whole scheme if parts of it had been known to he ultra vires. In

re Alberta Statutes the Bank Taxation Act 1938, S.C.R. 100 at
123 and 132.

All of which is respectfully submitted by
J. R. Cartwright, K.C. and F. A. Brewin.

Counsel for the Co-operative Committee on
Japanese Canadians.
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APPENDIX “A”

Form of Request for Repatriation

FOVERNMENT OF CANADA

DECLARATION
s Haes, £ S R R ks (P et Yibomnesia st
..(M. or F.) (day, month, year)

registered as a Canadian-born British subject (J.R. No.........

under Order in Council P.C. No. 9760, dated December 16, 1941,

hereby declare my desire to relinquish my British nationality and
10 to assume the status of a National of Japan.

Further, I request the Government of Canada, under the con-
ditions set out in the Statement of the Minister of Labour dated
February 13, 1945, to arrange for and effect my repatriation to
Japan.

I declare that I fully understand the contents of this docu-
ment, and I voluntarily affix my signature hereto:

DB et e 94D e R P R S s
SIGNATURE
R T e da . R
DA o p i TR T F = e R e TS,
WITNESS INTERPRETER

Note: All persons sixteen years of age and over are required to
sign a separate Declaration.

Application Recommended: Application Approved:
................... R CMP : .C'Ic;n;n;i.ss'it;r;e.r. (;f' Japanese Placément
B ot e i b o 1945 D) Fteasmsete = =n o, 1945

N.B.—This form in respect to Naturalized British Subjects was
the same with the substitution of the words ‘‘Canadian
30 naturalized’" for ¢“Canadian born’’ in the above form.
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APPENDIX “B’

STANDARD TEXTS ON “JAPANESE RACE’”

““The People of Asia”, hy L. H. Dudley Buxton, M.A., F.S.A.
Lecturer in Physical Anthropology, University of Oxford

Page 3—Referring to Blumenbach, he says: 3

“He recognized the fact that no sharp lines demarcate the

several varieties of mankind and realized that the transition

from type to type is imperceptible.”’

and on Page 15—

“But not only is the difficulty confined to the main racial
stocks. The subdivisions of the main groups are almose infi-
nite In number, and the subject for endless controversy and
vast columns of figures and infinite measurements which
appear often to be but imperfectly understood. There are few
criteria which are generally accepted and the student is left
to wander disconsolate in a welter of conflicting literature.”’

‘“The Study of Man”, by Ralph Linton, Ph.D., Professor of
Anthropology, University of Wisconsin.

‘Page 39—

20

30

“‘Racial classifications are, therefore, based upon the presence
of similarities with respect to a selected series of physical
traits. The content of any group within the classification
depends both upon the traits selected and upon the degree of
similarity which the investigator considers significant.

Page 40:—

The real point of all this is that, while breeds are genuine
biological entities, races, as we have chosen to use the terms
are creations of the investigator and creation with regard to

which all the ereators are by no means in agreement’’.
Page 44:—

“These (breeds) are genuine hiological entities, groups

characterized by close phyvsical resemblances and common

heredity. Races and stocks, on the other hand, are abstrac-
tions”’.

“The Racial History of Man”’, by Roland B. Dixon, Professonr
of Anthropology at Harvard University.
Page 1:—

“The term ‘‘race’ is one which has unfortunately acquired a
somewhat varied meaning in our every-day speech’’.
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20

30

10

Page 4:—

“However distinet, thercefore, 1ac

the peoples of the world to-day are complex mixtures of these
original types, in which we must seek to discover, if we can,
the constituent elements ™',

Page T:—

es may once have been,

e N : - : fiocey e

In other words, we cannot point to any group of criteria and
say that these are inherently connected and form a true
racial standard”’, '

“We Europeans’, by Julian S. EHitxleye S DISE., SandseAs ¢,
Haddon, Se.D., F.R.S,, formerly reader in Kithnology in the
University of (fambridge.

Page 107:—

“The word “race’ as applied scientifically to human group-
ings, has lost any sharpness of meaning. To-day it is hardly
definable in scientific terms, except as an abstract concept
which may, under certain conditions, very different from
those now prevalent, have been realized approximately in the
past, and might, under certain other but equally different con-
ditions, be realized in the distant future.

Page 141:—

‘A true “‘race’ or sub-species, major or minor, is thus a
hypothetical group inferred to have existed in the past: an
““ethnic type’ is a subjective judgment of the normal or ideal
charactevistics of a component of an existing population’’.

The examination of the Text Books further indicates that
the population of the Japanese Island is itself composed of a
mixture of races, and what races there are there, are indis-

tinguishable from the people in Manchuria and Korea and
other parts of Asia.

Dixon — Op. cit — page 287.

“The Races of Man’’ by A. C. Haddon: pages 32, 94 & 95.
A. C. Haddon at Page 294 and 295.

““Man, Past and Present”’ by A. . Keene, revised by A. C.
Buxton — Op. cit. 206 and 217.

As indicating the great varieties of physical types in Japan,
see the Journal of the Faculty of Science, University of
Tokyvo, voluine 1, part 1, 1925,
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hereby refer th
and consideration, na

Are the Order d the 15th day of December, 1945 bein
’ g

¢s of the Governor in Council eithey ;
icular or particulars and to what ex:r in
ent?

ents annexed to Order of Reference.
P.C. 7355

10
AT THE GOVERNMENT HOUSE AT OTTAWA

Docum

SATURDAY, the 15th day of December, 1945

PRESENT!

11§ EXCELLENCY
HE GOVERNOR GENERAL IN COUNCIL:

Whereas during the course of the war with Japan certain Japanese nat;
manifested their sympathy with or support of Japan by making requests fO:tlonals
repat-

riation to Japan and otherwise;

And whereas other persons of the

20 that they be sent to Japan;
And whereas it is deemed desirable that provisions be made to d
eport the

classes of persons referred to ab
onsidered necessary by reason of the war, for the ge
. ) curi
that provision be made accordizglty,
Y

Japanese race have re
quested or m
ay reque
st

ove;

And whereas it is ¢
defence, peace, order and welfare of Canada,

Now, therefore, His Excellency the Governor General in Council
ndation of the Minister of Labour, concurred in by the Secretarl , on the
the authority of the War Measures Act C}T of State
da, 1927, is pleased to make and doth,herjé);e:n 21(26

ake

recomme
for External Affairs, and under

of the Revised Statutes of Cana

the following Order,—
ORDER

30
1. In this Order, unless the context otherwise requires:

(a) “deportation” means the removal pursuant to the authority of thi
of any person from any place in Canada to a place outside Can 1; Order

53580—2




ﬁ

(b) “d eported" means removed or gent from Canada pursuant to the auth
ority

of this Order;,

|

(¢) «Minister” means th
patriation” m
d or sent to Japan.

een years of age or over, other than a C i
¢ in Canada and who, anadian

e Minister of Labour;
eans a written request or statement of d
esi
Slre’

(d) “pequest for Ie
to be repatriate

2. (1) Every person of sixt
1 of Japan residen

national, who is & nationa
date of declaration of war by the Government of C
Ciragy

against Japan, On December 8, 1941, made a request for repatriati
10 (b) has been in o.let;ention at any place in virtue of an order made on; or
to the provisions of the Defence of Canada Regulations or of I(J)ursuant
¢ the 5th day of February, 1943, as amenéjgr' ’;n

Dy

i Council P.C. 946, 0
T p.C. 5637, of the 16th day of August, 1945, and was so detained
ed as at

midnight of September 1, 1945;
be deported to Japan.

(a) has, since the

| may
|
(2) Every naturalized British subject of the Japanese race of sixt
Xieen year
S

of age or over resident in Canada who has made a re
quest for repatriati
deported to Japan: Provided ‘that such person has not revokeg it:latlc.)rT may be
t the first day of September, 1945. Writing: such

request prior to midnigh
| (3) Every natural born British subject of the Japanese race of si
of age or over resident in Canada who has made a request for repatri Slfcteen years
deported tlo Japan; Provided that such person has not revoked 1 latl(.m. may be
request prior to the making by the Minister of an order for depor tl t‘f"l‘ltlng such
ation.

d children under sixteen years of age of any person f
der for deportation to Japan may be incluciledOF e
In such

20

(4) The wife an

the Minister makes an or
order and deported with such person.

3. Subject to the provisions of section 2 i
n 2 of this Order a re :
shall be deemed final and irrevocable for the purpose of thisqg)erzjlte 10F repabiiation
I or any actio
n

taken thereunder.

4. The Minister may

30
(a) make orders for the de i
portation of any person i
s subject to de
portation :

b) tak :
(b) dake iu:h measures as he deems advisable to provide o
Cie}?rli a ;ond -of such persons, and for their ’oranSportatior agrange e 08
pline, feeding, shelter, health or welfare, pending theirlzl’ e
eportation;
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rules or regulations as he deems necessary for the purpoge
ons of this Order;

the Governor in Council, employ such officey
o assist him in carrying out thi:

(¢) make such orders,
of carrying out the provisi

(d) subject to the approval of
and other employees a5 are necessary t

Order and fix their remuneration;
me to time any peé

er paragraph (b)
ade by the Minister shall be in force and effect

rson to exercise on his behalf any pow
" . er
of this section.

, (e) authorize from ti
. vested in him und

5. An order for deportation m
from the date of the order.

order for deportation is made or who, havip

i made a request for repatriation, i proceeding to Japan without the issue of Suc}%

an order, shall be entitled, in so far as circumstances at the time permit

' (a) at or immediately prior to the time of his deportation from Canada, to

exchange to the extent of any money in’hi

]

purchase suitable foreign
possession or standing to his credit in Canada or advanced to him by the

Minister pursuant to section seven and to take such foreign exchange oyt
ﬁ of Canada with him;

(b). to deposit any money
with the Custodian o

20 with a receipt theref
transfer the same, less transfer charges, to su

ably possible following upon his deportation;
(¢) at the time of his deportation to take with him such other personal pro
perty belonging to him as may be authorized by the Minister; )
and Fhe Foreign Exchange Control Board shall do such things and ’issu
permits as may be required to implement these provisions. i

(2) Where real or personal property of a person who has been deported

Jépan or who, having made a request for repatriation, has proceeded Iio Je ‘0
without the issue of an order for deportation, has not been sold or otherwi apian
30 posed of prior to departure such real and personal property shall, as of th Wlfe =
deportation of such person, be vested in the Custodian of Enel;ly Pro etc At of
_shall sell the same as soon as in his opinion it is reasonably practicable topgr Y, who

in 'the meantime he may take such measures as he deems proper for ;)hso, and
maintenance and safeguarding of such property, and the net proceed oy
from such sale, after the deduction of reasonable charges of handling shall sb realized
to the credit of such person and dealt with as provided in pavragrapha(b)eolzlacid
sub-

section (1) of this section.

10 6. (1) Any person for whom an

in his possession or standing to his credit in Canad
f Enemy Property, who shall provide such persm?
or and purchase foreign exchange therewith, ang
ch person whenever réason-
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: . ediately prior to the time of departyr
Minister may at of ey - &
d i (ltZ) g;hior a person who 18 being deported tO e Or.WhO’ having made 5
s i triation, is proceeding to Japan without the lssue of an order for
request for repatriatiol, quivalent to the fOHOwing-

; g :on exchange €
deportation, an amount 1 suitable foreigh g ’ F ik
(@) Where such person is sixteen years of age or over and does Not possess af

a i

Jeast two hundred dollars, the difference between the amount he possesses

nd two hundred dollars which shall be paid to such person;
(b) %Vhere such person has one or more dependents under sixteen years of
ége and does not poOSSesS at least two hundred dollars together with 5

further amount computed on the basis of fifty dollars for each such depen-
dent, the difference between the gmount he possesses and the total of
two ’hundred dollars and the amount so computed, to be paid to such

person.

10

‘ (2) Any amount advanced as provided fOI' ln SubseCtiOD (1) of this section
1 shall be recoverable from the person to whom 1t 18 paid, from any money to the
credit of such person with the Custodian of Enemy Property.

8. (1) The Minister may make arrangements Wi.th any department or agency
] of the Government of Canada to assist him in carrying out the provisions of thig

Order. _
20 (2) The Department of National Defence shall prm{u‘ie any military guard
carrying out the provisions of this Order.

] personnel which may be required in . :
(3) The Commissioner of the Royal Canadian Mounted Police shall give al]

| assistance which may be required of him by the Minister in the carrying out of the
| provisions of this Order.
order for deportation is made and who is detained

pending deportation or who is placed under restraint in the course of deportation
by virtue of any order or measure made or taken under Section 4 of this Order shall,

while so detained or restrained, be deemed to be in legal custody.

) 9. Any person for whom an

ity + X'

e

10. Any person who resists or obstructs or attempts to resist or obstruct any
ing out his duties with respect to any order

30 peace officer or other person from carryl
made pursuant to the provisions of this Order shall be guilty of an offence against

this Order. ,
|

] 11. Any person who contravenes or omits to comply with any of the pro-
visions of this Order or any order made or given pursuant thereto is guilty of an
: offence and liable upon summary conviction to a fine not exceeding Five Hundred

Dollars or to imprisonment for a term not exceeding twelve months or to both

such fine and such imprisonment.
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o contain or to be a copy of an order,
n by the Minister in pursuance of the pro-
be signed by the Minister shall be received
thority without proof of the signature or
aring to have signed the same and

12. Every document purporting to be or t

certificate or authority made or give

visions of this Order and purporting to
such order, certificate or al

as evidence of
erson appe

of the official character of the p

without further proof thereof.
GENERAL

ration of this Order shall be paid from

. involved in the administ
13. The costs nvolv ation to the Department of Labour for

the amounts allotted from the war appropri
Japanese administration. . A, D. P. HEENEY,
Clerk of the Privy Council.

P.C. 7356
MENT HOUSE AT OTTAWA

AT THE GOVERN
rpAY, the 15th day of December, 1945.

SATU

PRESENT!

His EXCELLENCY

Tuare GovERNOR GENERAL IN COUNC;L:
Whereas by Order in Council P.C. 7355 of 15th December, 1945, provision

is made for the deportation of persons Who, during the course of the war, have
noved or sent to an enemy country or otherwise manifested

requested to be rer
their sympathy with or support of the enemy powers and have by such actions
t residence in Canada;

shown themselves to be unfit for permanen
r General in Council, on the recom-

Therefore, His Excellency the Governo
d in by the Secretary of State for

mendation of the Secretary of State (concurre
External Affairs) and under the authority of the War Measures Act, Chapter 206

of the Revised Statutes of Canada, 1927, is pleased to order and doth hereby order
as follows:

1. Any person who, being a British subject by naturalization under the
Naturalization Act, Chapter 138, R.S.C. 1927, is deported from Canada under
the provisions of Order in Council P.C. 7355 of 15th December, 1945 shall
as and from the date upon which he leaves Canada in the course of such’
deportation, cease to be either a British subject or a Canadian national.

2. The Secretary of State shall publish in the Canada Gazette the names
of all persons who have ceased to be British subjects or Canadian nationals

by virtue of this Order.
A. D. P. HEENEY,

Clerk of the Privy Council.

.
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P.C. 7357

AT THE GOVERNMENT HOUSE AT OTTAWA

QaTURDAY, the 15th day of December, 1945.

PRESENT:

His ExXCELLENCY
Tae GoverNorR GENERAL IN COUNCIL:
es with regard to persons of the

Whereas during the war particular measur ) :
by reason of their concentration

Japanese race in Canada were made necessary
along the Pacific coast of Canada;

And whereas experience during the war in the administration of Order in
Council P.C. 946 of February 5, 1943, providing for thf’ .control of persons of the
Japanese race has indicated the desirability of determining whether the co.nduct
of such Japanese persons in time of war was such as to make the deportation of

any of them desirable in the national interest;

And whereas it is deemed advisable to make provision for the appointment

of a Commission to institute the investigation referred to above;

Therefore His Excellency the Governor General in Council, on the recom-
mendation of the Prime Minister, and under the authorlty. of the War Measures
Act, Chapter 206 of the Revised Statutes of Canada, 1927, 1s pleased to order and

20 doth hereby order as follows:

30

1. A Commission consisting of three persons shall be appointed to make

inquiry concerning the activities, loyalty and the extent of co-operation with

the Government of Canada during the war of Japanese nationals and naturalized
persons of the Japanese race in Canada in cases where their names are referred
to the Commission by the Minister of Labour for investigation with a view to
recommending whether in the circumstances of any such case such person

should be deported.

2. Notwithstanding anything contained in the provisions of Order in
Council P.C. 7355 of the 15th day of December, 1945, the Commission may,
at the request of the Minister of Labour, inquire into the case of any naturalized
British subject of the Japanese race who has made a request for repatriation
and which request is final under the said Order in Council and may make
such recommendations with respect to such case as it deems advisable.

3. The Commission shall report to the Governor in Couneil.
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20

30 most appropriate channel from Canadian Government
Supreme Commander for the Allied Powers.
Begins:

11

o is recommended by the Commission
son subject to deportation under the
he 15th day of December, 1945,
tandis, to such person,

4. Any person of the Japanese race wh
for deportation shall be deemed to be a per
provisions of Order in Council P.C. 7355 of t

and the provisions thereof shall apply, mutatis mu
ded for deportation pursuant to this

5. Where any person is recommendec Canada in th
Order he shall, as and from the date on which he l'eaves anada in the course
ritish subject or a Canadian national.

of such deportation, cease to be either a B
ose of all inquiries and investigations

6. The Commission shall, for the purp . I8¢
s wers and authority of Commissioners

made pursuant to this Order, have all the po

appointed under Part One of the Inquiries Act.
engage the services of such clerks,

7. The Commission is authorized to : . Herx
deem advisable to aid and assist in

reporters, assistants and counsel as they
the performance of their duties.

rs shall be paid such remuneration, allowances and

8. The Commissione
expenses as the Governor in Council may fix.
ion with the inquiries and investigation

der, including the remuneration, allow-
shall be paid from amounts allowed
tment of Labour for such purpose..

9. All expenses incurred in connect
of the Commission pursuant to this Or
ances and expenses of the commissioners,
from the War Appropriation to the Depar

A. D. P. HEENEY,
Clerk of the Privy Council.

Teletype Message

From: The Secretary of State for External Affairs, Ottawa,
To: The Canadian Ambassador to the United States, Washington,

Orrawa, September 17th, 1945.

No. EX-3366
ECRET
CYPHER

Please ask United States authorities to transmit the following message by the
to General MacArthur as

There are approximately 24,000 people of Japanese origin now resident in

Canada. About 10,000 (including dependents) have expressed a desire to be




R —

12
t 500 Japanese nationals now interned

be desired to deport. At a later date .it is probable that
1 deportees and voluntary repé.ltrlates who will also
n Government is anxious to proceed with
as this can be done without causing you
d with redistribution and relaxation of

repatriated to Japan. There are also abou

whom it will probably
there will be some additiona
have to be removed. The Canadia

repatriation and deportation as soon

embarrassment. It 1s difficult to procee€ : Y 4 d

control over Japanese remaining in Canada until repatriates an deportees are

removed. .
and deportees from Canada should be given

It is proposed that repatriates . P el with i
10 free transportation for themselves and their effects an provided with a main-

tenance grant upon repatriation sufficient to take care of their immediate needs,

also that they be permitted to transfer remainder 'Of their funds to Japan. .
You will appreciate the desire of the Canadian Government to proceed with

these plans as soon as possible. The Canadian Government would be grateful
for your advice as to the earliest date on which you would be prepared to have

| these people arrive in Japan. Ends.

For your own information the whole d
| relocation of persons of Japanese race is under
| Committee. It would obviously simplify the pr

20 immediately to return to Japan the elements re e
and we would be obliged if you would let us know what action is contemplated

| " ;

by U.S. authorities in this connection. It occurs to us that if tl%e United States
l have it in mind to repatriate any considerable numbers of disloyal Japanese
i simultaneous arrangements might be made which might expedite and simplify

the problems involved.
Secretary of State for Eaxternal Affairs.

ifficult subject of repatriation and
consideration by a special Cabinet
oblem if we were able to proceed
ferred to in the above message

Copy
Teletype

ssador to the United States

From: The Canadian Amba
airs, Canada.

30 To:  The Secretary of State for External Aff

CYPHER
TELETYPE

WA-5545
WasHINGTON, October 29th, 1945.

5323 of October 15th and in reply to Mr. Wrong’s
pecting repatriation to Japan of persons
d this morning by State Depart-

WA-5545. Further my Wa-
letter to Mr. Pearson of October 27th res
of Japanese race in Canada. I have been advise
ment that a reply has been received from G

eneral MacArthur.
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offect that he authorizes the immediate repatriation of
held in the United States. In addition, repatriation of
1d Canada who desire to return, or

o United States a1 ; ' .
the two Governments, 18 authorized subject only to

2. The reply is to the
some 160 special cases nOW
all Japanese now held in th
whose return is desired by
provision of shipping.

3. State Department are p
special cases and intend to ho
situation respecting the balance Ot -
of the Embassy will attend the meeting an
ure on the Number 0

ceding ;mmediately with the repatriation of the
1d a meeting within the next week to review the
¢ the persons to be repatriated. A representative
d T would appreciate the following:

roc

10 (a) Most recent fig f Japanese in Canada who will be
involved;
ve may offer t0 assist by the provision of trans-

(b) Whether any representati

portation, and, if 0, to what extent.
Charge D’Affaires.

P.C. 7414

AT THE GOVERNMENT HOUSE AT OTTAWA

28th day of December, 1945.

Fripay, the
PRESENT:
His EXCELLENCY
20 Tae GovERNOR GENERAL IN COUNCIL:

sitional Powers Act, 1945 comes into
its terms provides that on and after
e War Measures Act be deemed no

Whereas The National Emergency Tran
force on the first day of January, 1946 and by
that day the war shall for the purposes of th
longer to exist;

And whereas under section 4 of The N
Act, 1945 the Governor in Council may,

conferred by that Act, order that orders and
War Measures Act or pursuant to authority created thereunder in force immediately

" before the day The National Emergency Transitional Powers Act, 1945 comes into
force shall, while that Act is in force, continue in full force and effect subject to

amendment or revocation thereunder;

ational Emergency Transitional Powers
without prejudice to any other power
regulations lawfully made under the
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Act provides that where an Act
diately on the passing thereof and confers power
nless the contrary intention appears, so far as
of making the Act effective at
od at any time after the passing
h order shall not come into

And whereas section 12 of the Interpretation

is not to come into operation imme

to make any order, that power may, u
i se
may be necessary or expedient for the purpo

the date of the commencement thereof, be exercis ;
of the Act, subject to this restriction, ’?hat any su
operation until the Act comes into operation;

ecessary and expedient for the purpose of making The

wers Act, 1045 effective at the date of the
ders and regulations made under the War

Measures Act or pursuant to authority created thereunder in force immediately
before the first day of January, 1946 should be in full force and effect from such

commencement and that there should be no cessation In the Opferati011 of such
orders and regulations resulting from the War Measures Act (sections 3, 4 and 5

thereof) ceasing to operate;
Excellency the Governor General in Council, on the recom-

Now, therefore, His ;
mendation of the Minister of Justice, and under tf.le powers conferred by The
National Emergency Transitional Powers Act, 1945, is pleased to order and doth
hereby order that all orders and regulations lawfully made un(%er the W'a,r Measures
Act or pursuant to authority created under the aid Act in force immediately
before the day The National Emergency Transitional Powers Act, 1945 comes into
force shall, while that Act is In force, continue in full force and effect subject to
amendment or revocation under that Act.

And whereas it is n
National Emergency Transitional Po
commencement thereof that those oF

A. D. P. HEENEY,
Clerk of the Privy Council.
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le, the Chief Justice of Canada,

2. Order of the Honourab
of Reference.

for inscription

IN THE SUPREME COURT OF CANADA

WEDNESDAY, the 9th day of January, A.D. 1946,

Before The Honourable, The Chief Justice of Canada.

the validity of Orders in Council of the 15th

In THE MATTER of a reference as to i
day of December, 1945, (P.C. 7355, 7356 and 7357) in relation to persons of

the Japanese race.
Urox the application of the AttOrney General of Canada for directions as tq
tion in relation to the above mentioned Orders

10 the inscription for hearing of the ques )
e Governor General in Council for hearing
(=}

in Council referred by His Excellency the Go
and consideration by the Supreme Court of Canada under the provisions of section

55 of the Supreme Court Act and upon hearing read the Order in Council of the
8th day of January, 1946, (P.C. 45) setting forth the said question and upon
hearing what was alleged by Counsel for the Attorney General of Canada:

I 1s orpErED that the said reference be inscribed for hearing by this Honouyr-

able Court on the 24th day of January, 1946;
AND IT IS FURTHER ORDERED that the respective Attorneys General of the
Provinces of Alberta, British Columbia, Manitoba, New Brunswick, Nova Scotig
20 Ontario, Prince Edward Island, Quebec and Saskatchewan be notified by the:,

Attorney General of Canada of the hearing of the argument on the said reference
by telegram and by serving on the agents in Ottawa of the said Attorneys General

on or before the 10th day of January, 1946, a copy of the said Order in Council

together with a copy of this order.

AND IT IS FURTHER ORDERED that the persons comprising the Co-operative
Committee on Japanese Canadians be notified by the Attorney General of Canada
of the hearing of the argument on the said reference by telegram addressed to the
solicitor for the said Committee and by serving on the agents in Ottawa of the
said solicitor on or before the 10th day of January, 1946, a copy of the said Order

30 in Council, together with a copy of this order.
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at the Attorney General of Canada shall file
e printed case on the said reference on
d serve copies forthwith on the agents
aid Provinces and of the solicitor

AND IT IS FURTHER ORDERED th
with the Registrar of the Supreme Court th
or before the 16th day of January, 1946, an
in Ottawa of the said Attorneys General of the s

for the Co-operative Committee on Japanese Canadians.

AND IT IS FURTHER ORDERED that the said Attorney Genergl of Canada and the
said respective Attorneys General of the said Provinces be at liberty to file Factums
of their respective arguments on or before the 21st day ({f January, 1946 and to
appear and be heard by Counsel on the argument of the said reference.

AND IT IS FURTHER ORDERED that the Co-oper

('anadians be at liberty to file a Factum of its argum
heard by Co

of January, 1946, and to appear and be
said reference.

ative Committee on Japanese
ents on or before the 21st day
unsel on the argument of the

otice of the said reference be given by
cil without the appendices thereto
¢ before the 14th day of January,

AND IT IS FURTHER ORDERED that 1
publishing a copy of the said Order in Coun
and of this order in the Canada Gazette on O

1946.
«T, RINFRET,”

CJ.C.
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I the Supreme Court of anana

IN THE MATTER OF A REFERENCE AS TO THE VALIDITY OF
' y OF DECEMBER,

ORDERS IN COUNCIL OF THE 15TH DA
1945 (P.C. 7855, 7356, AND 7357), IN RELATION TO PERSONS
OF THE JAPANESE RACE.

FACTUM OF THE ATTORNEY-GENERAL
OF BRITISH COLUMBIA.

The question for determination is whether Orders in Council dated the

15th day of December, 1945, being P.C. 73855, 7356, and 7357 are ultra

10 wires of the Governor in Council, either in whole or in part, and, if so, in
what particular or particulars and to what extent. The Orders in Council
are set out in the case, page , and are made under the a'uthomty Qf
the “ War Measures Act,” R.S.C. 1927, chap. 206. The question of their
validity involves a consideration of ““ The National Emergency Transfclogal
Powers Act, 1945 ” (hereinafter referred to as the « Emergency Act . ),
which was assented to on the day of December, 1945, and which

came into force on the 1st day of January, 1946. Section 4 of that Act

provides:—
“ Without prejudice to any other power conferred by this Act the
20 “ Governor-in-Council may order that the orders and regulations made
“under the ‘ War Measures Act’ or pursuant to authority created
ofore the day this Act comes

« under the said Act in force immediately b _ :
“into force shall, while this Act is in force, continue 1n full”force and
“ effect subject to amendment or revocation under this Act.

Section 5 provides:—
« This Aect shall come into force on the first day of January one

“ thousand nine hundred and forty-six, and on and after that d%y the

“ war against Germany and Japan shall for the purposes of the ¢ War

“ Measures Act’ be deemed no longer to exist.”

30 Pursuant to the powers contained in section 4, the Gove}'nor in Council on
the 28th day of December, 1945, passed Order in Council P.C. 7414 (case,

p- ), under which it is ordered that all orders and regulations lawfully
made under the “ War Measures Act” or pursuant to authority created
under the said Act in force immediately before the day the “ Emergency
Act” comes into force, shall, while that Act is in force, continue in full
force and effect subject to amendment or revocation under that Act. It is
noted that this Order in Council purports also to be made pursuant to
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30

| This statement of fact must be taken to be conclusive.

40

2

section 12 of the “ Interpretation Aect,” which gives aUthOI:lg % I;Ea(l;fe ao?
Order in Council under an Act which is not yet in force’- fotll eo};’ *pItowill
making the Act effective at the date of the commencgn}gﬂt ’Ylggg 7356, and
be seen therefore that, prima facie, Orders in Council - OSf- s ),ursua,n t to
7857 made under the “ War Measures Act” are now 112 n(l)ade 1thereunder
the provisions of the “ Emergency Act” and R.C. T4 iuson first.

The validity of the Orders in Council in questlont iged in the “ War
whether they were a valid exercise of the powers 0051}_ ha December, 1945—
Measures Act ” at the time they were passed—i.¢., 10 tue of the « Emerg-
and second, whether they are now validly in force by vir

ency Act” and the Order in Council made thereu I e Ak ® §a
As to the first, there is now no doubt that the War Measu

e : re Gray, b7
within the legislative competence of the Dominion Paﬁﬁ?é@% : Fefrge 15/%88
S.C.R. 150; Fort Frances Pulp and Power Co. 2. 7 icals Roferense
(1923), A.C. 695, Cameron, Vol. 2, p- 302; The l.i for the exercise
(1943), S.C.R. 1. The Fort Frances case i al,s’o aut{l(chﬁ ycessa tion of hos-
of the powers under the “ War Measures Act’ affte1 t‘}al S Wa{' <til] exists,
tilities, provided the national emergency esulting ro}rln ther thé emergency
The sole question for determination, therefore, 18 Wde ein Council owere
resulting from the war existed at the time the ?I‘O?:{Ser in Council P.C.
passed. The emergency is stated in the preamble 0

7355 as follows :— .
“ Whereas during the course of the war W.igl g fgig;oelrg 3.01%1 f;g);ﬁ
“ nese nationals manifested their Syml?cat}gp‘;’; R Gthormises
“ by making requests for repatriation to Jab /
i “And %vhegeas other persons of ghe Japanese race have requested
“or -equest that they be sent to Japan; -
. I‘?Ziéearlilﬁ'eas it is 3(’ieemed desirable that provisions be made to

& 3 referred to above;
deport the classes of persons BN o ofihe waz for
“ And whereas it is considered necessary

“the security, defence, peace, order and welfare of Canada, that pro-
“ vision be made accordingly.”

nder.

The Courts do not

g ; . xcept upon very clear
overrule the Government in a matter of thls sort, excep !
evidence that it was wrong. On this point Lord Haldane in the Fort

Frances case said, p. 706 :—

“The effect of the economic and other disturbapce occasn.)ne.d
“ originally by the war may thus continue for some time after it is
“terminated. The question of the extent to YVhl(_!h provision for cir-
“ cumstances such as these may have to be maintained is one on which
“ g Court of law is loath to enter. No authority other than the central
“ government is in a position to deal with a problem which is essen-
“tially one of statesmanship. It may be that it has become clear that
“ the crisis which arose is wholly at an end and that there is no justifi-
“ cation for the continued exercise of an exceptional interference which
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Orders in Council are a valid exercise of

Council under the “ War Measures Act ” with; : .
of that Act as an “ order deemed necessa within the meaning of section 3

defence, peace, order and welfare of Cana(g 5 advisable for the security,
of the said section—Arrest, detention, exel

3

« becomes ultra vires when it is no longer called for. In such a case
N ?l?e lasfsas laid down for distribution of powers in the ruling instru-
“ ment would have to be invoked. But very clear evidence that the
“ crisis had wholly passed away would be required to justify the
“ judiciary, even when the question raised was one of ultra vires which
it had to decide, in overruling the decision of th? government that
“ exceptional measures were still requisite. In saying what is glmost
« obvious, their Lordships observe themselves to be in accord with the
“ yiew taken under analogous circumstances by the Supreme Court Qf
“ the United States, and expressed in such decisions as that in Hamil-
“ ton v. Kentucky Distilleries Co. 251 U.S. 146.”

See also the judgment of Sir Lyman Duff, C.J., in The Chemicals Reference
(1943), S.C.R. 1, at p. 12, as follows:—

“T cannot agree that it is competent to any court to canvass the
« considerations which have, or may have, led him (the Governor-in-
“ Council) to deem such regulations mnecessary or advisable for the
“ transcendent objects set forth. The authority and the duty of pass-
“ing on that question are committed to those who are responsible for
“ the security of the country—the Executive Government itself, under,
“] repeat, its responsibility to Parliament. The words are too plain
“for dispute: the measures authorized are such as the Governor-in-
“ Council (not the courts) deems necessary or advisable.”

In A.G. v. Wilts United Dairies, 1922, 91 L.J.K.B. 897, an order of the

Food Controller made in April, 1919, came into question, whereby he regu-
lated the sale of milk by licence and imposed a charge of 2d. a gallon as a

condition of granting a licence. It was held he had no authority to impose
the licence fee. As stated by Lord Buckmaster, p. 700 :—

“ The only question here is, Were such powers granted? ”

In Halliday’s Case, 1917, A.C. 260, Lord Finlay, L.C., stated, p.

268-9:—

) “ It may be necessary in time of great public danger to entrust
) great powers to'Hls Majesty in Council, and that Parliament may do
so feeling certain that such powers will be reasonably exercised.”

It is submitted, therefore, that with respect to the persons mentioned

in the Orders in Council in question there existed a i
a result of the war sufficient to justif national emergency as

and that this question is not now open to debate.

¥y the passage of the Orders in Council,

Apart from the question of the existence of a national emergency, the

the powers of the Governor in

and comes within clause (b)
usion and deportation,” also
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clause (f)—*¢ Appropriation, control, forfeiture and disposition of property
and of the use thereof.” The Act also provides that all orders made under
section 3 shall have the force of law. On this point see Rinfret, J., as he
then was, in the Chemicals Reference (supra), p- 17-8:—

“ The powers conferred upon the Governor in Qouncﬂ by the ¢ War
« Measures Act’ constitute a law-making authority, an authority to
“ pass legislative enactments such as should be deemed necessary and
“ advisable by reason of war; and, when acting within thOSG.llml.tS,
“ the Governor in Council is vested with plenary powers of legislation
“ a5 large and of the same nature as those of Parliament 1tse}f '(Lord
«“Qelborne in The Queen v. Burah, 1878, 3 A.C., 889). Within t}}e
“ ambit of the Act by which his authority is measured, the Governor in
“ Council is given the same authority as is vested in Parliament itself.
“ He has been given a law-making power.”

For these reasons it is submitted the Orders in Council were a valid

{ exercise of the powers contained in the “ War Measures Act” at the time

20

30

40

they were passed.

With regard to the second branch of the question—i.e., the validity of
the “ Emergency Act ” and P.C. 7414 made thereunder—it is convenient to
deal with the Order in Council first.

The preamble to the Order in Council shows the authority under which
the Order is made and the enacting part of the Order follows closely the
wording of the Act, so that assuming the Act to be valid there is no objection
to the Order in Council.

As to the Act itself, under the reasoning of the Fort Frances case the
only objection that can be raised against the Act is that there was no emerg-
ency in existence sufficient to justify the passing of the Act, and conversely

it would appear that if it can be said that such an emergency existed the

orr

Act is valid. In this connection attention is called to the long recital in the
preamb}e to the Act setting out the nature of the emergency which existed
at the time the Act was passed, and, as stated in the Fort Frances case and
quoted above, very clear evidence would be required to justify the judiciary
in overruling the decision of the Government that exceptional methods were
still requisite. No such evidence is before the Court. It might be argued
that the Government was exceeding its powers in passing an Act such as
the Act in question some eight months after hostilities had ceased, but a
close parallel can be found between the action of the Government in this
respect and what was done at the conclusion of the first Great War in
regard to paper control, which was the subject of the Fort Frances case
In that case the impugned Orders in Council were made pursuant to an Ac£
passed on the 7th of July, 1919, 9-10 Geo. V., chap. 63, some eight tl

gftgr _the. cessation of hostilities, confirming and ext,endin’ t% s ‘1s
jurisdiction, and authority of the Commissioner and Controll%r fePpowels,
such extent as might be necessary to enable the Commission " a %1)% o
troller to fully complete all work and investigations begun berhf,n il
previous Orders in Council made under the “ War Meagures {&ctl?’l ;ilréldig
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determine all questions and to make all necessary orders with respect to
matters begun%r coming before them prior to the publication In t?e (f]arf}tlda
Gazette of a proclamation that the war no longer existed. icl urther
extended the powers of the Paper Control Tribunal to determine a nfa’fstlers
pending at the declaration of peace and subsequent appea}ls, ar;_ld falttic 1e~r
provided that except for the purpose of ﬁlga.lly completlng a me.t ers
undertaken and determining all questions arising prior to thp @eclaz ation
of peace the powers, authority, and jurisdiction of the Commissioner, Con-
troller of Paper, and the Paper Control Tribunal should cease upon the

10 publication of the proclamation of peace. The validity of that Act came
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30

40

into question in the Fort Frances case, and after disposing of théi constitu-
tional issue in favour of the Dominion, Lord Haldane stated as follows, p.
705-6:—

“ The other point which arises is whether such exceptional neces-
“sity as must be taken to have existed when the war broke out, and
“ almost of necessity for some period subsequent to its cutbreak, con-
“tinued through the whole of the time within which the questions in

" “the present case arose.

“When war has broken out it may be requisite to make special
“provision to ensure the maintenance of law and order in a country
“even when it is in no immediate danger of invasion. Public opinion
““may become excitable, and one of the causes of this may conceivably
“be want of uninterrupted information in newspapers. Steps may
“have to be taken to ensure supplies of these and to avoid shortage, and
“ the effect of the economic and other disturbance occasioned originally
“by the war may thus continue for some time after it is terminated.
e When then, in the present instance, can it be said that the
“necessity altogether ceased for maintaining the exceptional measure
“ of control over the newspaper print industry introduced while the war
“was at its height? At what date did the disturbed state of Canada
“which the war had produced so entirely pass away that the legislative
“measures relied on in the present case became ultra vires? It is
“enough to say that there is no clear and unmistakable evidence that
“the government was in error in thinking that the necessity was still

“in existence at the dates on which the action in question was taken b
“the Paper Control Tribunal.” . Y

Lord Haldane then goes on to deal with statements which had been made to
the effect that the war itself was at an end and refers to the statement
to that effect made by the Government itself in an Order in Council on
Decem.bgr 20th, _1919, some seven months before the passage of the Ol‘der in
pouncﬂ In question in the case, and observed that the first-mentioned Order
in Counql glealt only with the results following from the cessation of actual
war conditions, and excepted from repeal certain measures concerned with
consequential conditions arising out of war, which might obviously continue

to produce effects remaining in operatio =
concluded (page 708) +— p n after war itself was over, and
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“ Their Lordships find themselves unable to say that the Dominion
“ Government had no good reason for thus temporarily continuing the
“ paper control after actual war had ceased, but while the effects of
“ war conditions might still be operative.”

It is submitted that the reasoning of Lord Haldane in the Fort Frar.wes
case applies in all respects to the case at bar. In the present case various
Orders were made under the “ War Measures Act” dealing with the cus-
tody and control of persons of the Japanese race and their property du-rlng
the war, and Parliament, recognizing that a national emergency still ex1§ted
as a result of war conditions, passed the ‘ Emergency Act” some eight
months after hostilities had ceased, and by section 4 empowered the Gov-
ernor in Council to make an Order that orders and regulations made under
the “ War Measures Act ” should continue in force for another year.

It might further be contended that the fact of enacting the “ Emer-
gency Act ” and by that Act declaring (section 5) that after that Act came
into force, the war against Germany and Japan shall, for the purposes of
the “ War Measures Act,” be deemed no longer to exist, in itself was an
indication that the emergency had ceased to exist, otherwise it would have
been sufficient to have left the orders and regulations made under the “ War
Measures Act” in operation until they were revoked or until peace was
declared, and in this connection reference is made to section 2 of the “ War
Measures Act,” which provides that the issue of a proclamation shall be
conclusive evidence that war exists and of its continuance until by the issue
of a further proclamation it is declared that the war no longer exists. This
latter proclamation has of course not yet been issued. As to this conten-
tion it is submitted that the same reasoning applies here as to what was
said by Lord Haldane in the Fort Frances case dealing with the statements
made in the Order in Council of December 20th, 1919, that the war no
longer existed (p. 707), where he pointed out that this Order in Council
dfea'ls only with the results following from the cessation of actual war con-
ditions, and excepts from repeal certain measures concerned with conse-
quential conditions arising out of war which may obviously continue to
produce effects remaining in operation after war itself is over. What was
done in the present case is merely an extension or enlargement of what was
fione in the matter of paper control at the end of the first Great War, and
mste’a,ad of continuing the Orders in Council made under the “ War Measures
Act’ relat}ng solely to persons of the Japanese race, the Government has
continued in force all the orders and regulations made under the “ War
Measures Act” which existed on 81st December, 1945, for a further period
of t%le war requiring the }Za?siat'ls o o 4t ooy existed a5 5 Tesult
Bt }?as sagi 1€ legislation In question, it was competent to enact it.

in the preamble to the “ Emergency Act” that th

. P e

emergency existed, and it is not for the Courts to question that statement
unless there is strong and clear evidence that the Gover ratalios
Much and strong evidence could be add e Was mistaken.
uced to show the reason why the
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Government came to that conclusion, but on a reference of this kind such
evidence is not and can not be before the Court for consideration, and the
Court is limited to the consideration of the question as to whether it was
competent for the Government to enact the legislation, and if the answer to
this question is in the affirmative that is an end to the question.

For these reasons it is respectfully submitted that the answer to the
question submitted for the consideration of this Court should be that the
Orders in Council in question are wholly intra vires of the Governor in
Council.

E. PEPLER,

Of Counsel for the Attorney-General
of British Columbia.

Victoria, B.C., 17th January, 1946.
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In the Supreme Court of Canada

IN THE MATTER OF A REFERENCE AS TO THE VALIDITY OF ORDERS
IN COUNCIL OF THE 15TH DAY OF DECEMBER, 1945 (P.C. 7355,
7356 AND 7357), IN RELATION TO PERSONS OF THE JAPANESE

RACE.

Factum of the Attorney General of Canada

Part I

By Order in Council of January 8, 1946 (P.C. 45) the following question is
referred to this Court for hearing and consideration, namely:—

Are the Orders in Council dated the 15th day of December, 1945, being
P.C. 7355, 7356 and 7357, ultra vires of the Governor in Council either in whole
or in part and if so in what particular or particulars and to what extent?

The first Order in Council referred to (P.C. 7355), is an Order authorizing
the repatriation or sending to Japan of designated classes of persons who are
nationals of Japan or who are of the Japanese race and conferring authority on
the Minister of Labour for that purpose. The second Order in Council (P.C.
7356) provides that persons leaving Canada pursuant to the first mentioned Order,
if they are naturalized British subjects under the Naturalization Act of Canada,
shall cease to be either British subjects or Canadian nationals. The third Order
in Council (P.C. 7357) authorizes a Commission to investigate the activities,
loyalty and extent of co-operation with the Government of Canada during the
war of Japanese nationals and naturalized persons of the Japanese race named
by the Minister of Labour with a view to making recommendations as to the
deportation of such persons under the first mentioned Order.

The latter two Orders in Council have no operation except by reason of the
first Order in Council. The three Orders in Council constitute one scheme the
validity of which depends on the first Order in Council, P.C. 7355.
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Order in Council P.C. 7355 is made following recitals that during the course
of the war with Japan certain Japanese nationals manifested their sympathy with
or support of Japan by making requests for repatriation to Japan and otherwise
and other persons of the Japanese race have requested or may request that
they be sent to Japan. It further recites that it is considered necessary by reason
of the war for the security, defence, peace, order and welfare of Canada that pro-
vision be made to deport these classes of persons.

The Order in Council is expressed to be made under the authority of the War
Measures Act.

10 Section two of the Order establishes three categories of persons who “may be
deported to Japan”.

The first category includes every national of Japan, who is not also a Cana-
dian national, of sixteen years of age or over, resident in Canada who was detained
pursuant to the provisions of the Defence of Canada Regulations or of Order in
Council P.C. 946 of February 5, 1943, as amended by Order in Council P.C. 5637
of August 16, 1945, at midnight of September 1, 1945, the day before the formal
unconditional surrender of the military forces of Japan. The relevant regulations
of the Defence of Canada Regulations (Consolidation) 1942 were regulations 21,
24 and 25. Regulation 21 provided that the Minister of Justice, if satisfied

20 that with a view to preventing any particular person from acting in a manner
prejudicial to the public safety or the safety of the state it was necessary so to
do, might make an order directing that the person be detained. Regulation 24
provided that all enemy aliens who were members of enemy armed forces and who
attempted to leave Canada and in regard to whom there was reasonable ground to
believe that their attempted departure was with a view to assisting the enemy
or who were engaged or had attempted to engage in espionage or acts of a hostile
nature or who gave or attempted to give information to the enemy or who
assisted or attempted to assist the enemy or who were on reasonable grounds sus-
pected of doing or attempting to do any of these acts should be arrested and

gpdetained. Paragraphs 8 and 9 of regulation 25 provided that if any enemy alien
refuses to give an undertaking to report and to observe the laws of Canada and
to abstain from acts of hostility or communication with the enemy or who in the
judgment of the Registrar or the Minister of Justice could not consistently with
the public safety be allowed at large or who fails to register when required or to
answer questions truthfully or to observe any of the conditions upon which he
was permitted his liberty, might be interned as a prisoner of war. When regula-
tion 21 mentioned above was revoked by Order in Council P.C. 5637 of August
16, 1945, a further provision was added to Order in Council P.C. 946 of February
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5, 1943, that all persons of the Japanese race who were detained pursuant to the
provisions of regulation 21 prior to August 15, 1945, and were so detained on
August 15, 1945, should continue to be detained subject to release by the Minister
of Justice. Order in Council P.C. 946 of February 5, 1943, confers certain powers
on the Minister of Labour and makes certain other provisions in connection with
persons of the Japanese race evacuated from the protected areas of DBritish
Columbia and for the control of persons of the Japanese race in Canada.

The second category of persons who “may be deported to Japan” includes
certain persons of the Japanese race of sixteen years of age or over resident in
10 Canada, who have made written “requests for repatriation” i.e. have requested in
writing that they be repatriated or sent to Japan (P.C. 7355, section 1(d)). Three
classes of such persons are designated in this category:—

1. every such person who is a national of Japan and who made such a request
since the date of declaration of war by the Government of Canada
against Japan on December 8, 1941, (section 2 (1)(a));

2. every such person who is a naturalized British subject who made such a
request which was not revoked in writing prior to September 1, 1945, the
day before the unconditional surrender of the armed forces of Japan,
(section 2 (2)); and

20 3. every such person who is a natural-born British subject who has not
revoked his request prior to the making by the Minister of an order for
his deportation (section 2 (3)).

Except as provided in paragraphs enumerated 2 and 3 a request for repatria-
tion is final and irrevocable for the purposes of the Order (section 3). Notwith-
standing such a request by any person or that the request has become irrevocable
by him, the Minister of Labour may, under Order in Council P.C. 7357, refer the
case of any naturalized person to the Commission established by that Order in
Council for investigation and its recommendation with reference to deportation
(P.C. 7357, section 2).

30 The third category of persons includes the wife and children under sixteen
years of age of any person against whom an order for deportation is made. They
may be included in the order. (section 2(4)).

It is apparent on examination of the Order that, in conjunction with the
later provisions of the Order, the authority conferred by the provision “may be
deported to Japan” in section 2 is two-fold, namely it contemplates the making
of orders for the compulsory deportation of certain persons within the designated
categories and it also contemplates the making of arrangements for the trans-
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portation and care of persons who have requested to be sent to Japan and who
voluntarily proceed to Japan. “Deport” is defined in the Order to mean removal
or send from Canada pursuant to the authority of the Order and “deportation”
is defined to mean the removal pursuant to the authority of the Order of any
person from any place in Canada to a place outside of Canada (section 1(a) and
(b)). In subsection 1 of section 6 of the Order, reference is made to “any
person for whom an order for deportation is made or who having made a request
for repatriation is proceeding to Japan without the issue of such an Order” and
it is provided that he “shall be entitled insofar as circumstances at the time
jopermit . . . at or immediately prior to the time of his deportation from Canada
. .” to certain rights. “Deportation” and “deport” clearly include voluntary
as well as forcible removal and provide for those persons who have requested to
be sent to Japan.

By section 4 of the Order the Minister of Labour is authorized to make
orders for the deportation of any person “subject to deportation” ie. who may be
deported under section 2, to take such measures as he deems advisable to pro-
vide or arrange for the deportation of such persons and for their transportation,
detention, discipline, feeding, shelter and welfare pending their deportation and
to make such orders, rules and regulations as he deems necessary for the purpose

20 of carrying out the provision of the Order (paragraphs (a), (b) and (c)). The
authority conferred is to make the necessary arrangements for taking to Japan
those persons who have requested to be sent as well as those who are to be
forcibly deported.

Section 6 of the Order provides that any person for whom an order for
deportation is made or who, having made a request for repatriation, is proceed-
ing to Japan without the issue of such an order shall be entitled, insofar as circum-
stances at time permit, at or immediately prior to the date of his deportation from
Canada, to purchase suitable foreign exchange to the extent of any money in his
possession or standing to his eredit in Canada or advanced to him by the Minister

30in the circumstances mentioned below and to take the foreign exchange out of
Canada with him. He may also deposit any money in his possession or standing
to his credit in Canada with the Custodian of enemy property who shall provide
him with a receipt therefor and purchase foreign exchange therewith and the
Custodian shall transfer the foreign exchange, less transfer charges, to such person
whenever it is reasonably possible following upon his deportation. The person
deported may also at the time of his deportation take with him such personal
property belonging to him as may be authorized by the Minister. The Foreign
Exchange Control Board is required to do such things and to issue such permits
as may be required to implement the foregoing provisions (section 6(1)).
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Where real or personal property of a person who has been deported or who,
having made a request for repatriation, has proceeded to Japan without the issue
of any order for deportation has not been sold or otherwise disposed of prior to
his departure, the property shall as of the date of his deportation be vested in
the Custodian of enemy property. The Custodian shall take such measures as
he deems proper for the care, maintenance and safeguarding of the property and
shall sell it as soon as, in his opinion, it is reasonably practical to do so. The net
proceeds realized from the sale shall, after deduction of reasonable handling
charges, be held to the credit of the person deported and utilized to purchase

10 foreign exchange to be transferred to the deported person whenever reasonably
possible following upon his deportation. (Section 6(2)).

The Minister of Labour is authorized to advance to a person who is being
deported or who having made a request for repatriation is proceeding to Japan
without the issue of an order for deportation, an amount in suitable foreign
exchange which will provide such person with the amount of at least two hundred
dollars together with an additional fifty dollars for each dependent when added
to the money he already possesses (section 7).

The remaining provisions of the order are largely administrative or ancillary.

The other Orders in Council referred to in the question refered to the Court

o0 for consideration and hearing (P.C. 7356 and 7357) are merely complementary to

Order in Council P.C. 7355. Both of them in the recitals and in their substantive
provisions expressly refer to Order in Council P.C. 7355.

Order in Council P.C. 7356 applies only to persons who are British subjects
by naturalization under the Naturalization Act of Canada and provides that any
such person, who is deported under the provisions of Order in Council P.C. 7355,
shall, as and from the date on which he leaves Canada in the course of his
deportation, cease to be either a British subject or a Canadian national.
“Deportation” here also is to be interpreted to mean forcible or voluntary removal

from Canada.

Order in Council P.C. 7357 provides for the establishment of a commission
to make inquiries concerning the activities, loyalty and extent of co-operation
with the Government of Canada during the war of Japanese nationals and
naturalized persons of the Japanese race in Canada in cases where their names
are referred to the Commission by the Minister of Labour for investigation with
a view to recommending whether in the circumstances of any such case the persons
should be deported. Notwithstanding that the requests for repatriation made by
naturalized persons of the Japanese race is final under Order in Council P.C. 7355,

30
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the Commission may at the request of the Minister of Labour inquire into the
case of any such person and may make such recommendations with respect to
such case as it deems advisable. Any person of the Japanese race who is recom-
mended by the Commission for deportation shall be deemed to be a person subject
to deportation under the provisions of Order in Council P.C. 7355 and as and from
the date he leaves Canada in the course of deportation shall cease to be either a
British subject or a Canadian national. The remaining provisions of the Order
in Council are administrative.

The foregoing Orders in Council were made after the authority of the Supreme

10 Commander for the Allied Powers in Japan had been obtained for the repatriation

and sending of the Japanese affected, subject only to provision of shipping

(dispatches attached to Order of Reference). Repatriation or sending of these

persons to Japan is being carried out as an act of war by the military forces of the
allied powers, the acceptance of the persons departed being imposed on Japan.

It is necessary to observe that The National Emergency Transitional Powers

Act, 1945 came into operation on January 1, 1946 and that Act provides that for

the purposes of the War Measures Act the war against Germany and Japan is

deemed no longer to exist (section 5). That Act also provides for the continuation

by the Governor in Council of Orders lawfully made under the War Measures
og Act (section 4).

Order in Council P.C. 7414 of December 28, 1945, passed pursuant to section 4
of The National Emergency Transitional Powers Act, 1945, is a general order
providing that all orders and regulations lawfully made under the War Measures
Act or pursuant to authority created under the said Act in force immediately before
the day The National Emergency Transitional Powers Act, 1945 comes into force,
shall, while the latter Act is in force, continue in full force and effect subject to
amendment or revocation under the latter Act. The Orders in Council referred
to this Honourable Court are now in force pursuant to this general order.

Part IT

30 The Attorney General of Canada submits that Orders in Council P.C. 7355,
7356 and 7357 were enacted within the authority of the Governor in Council under

the War Measures Act and continue in full force and effect by reason of Order in
Council P.C. 7414 of December 28, 1945.



Part III
ARGUMENT

The question of the validity of these Orders in Council is solely onme of wnter-
pretation and application of the provisions of the War Measures Act and the
National Emergency Transitional Powers Act, 1945.

No question of constitutionality under the British North America Acts or in
relation to any other imperial enactment is raised.

Parliament has authority to legislate to confer subordinate legislative authority
to enact these Orders in Council.

10 Parliament clearly could have enacted the provisions of the Orders in Council
directly.

The distribution of legislative authority effected by the British North America
Act between Parliament and the legislatures of the provinces 1s exhaustive of the
whole field of sovereign legislative authority subject only to such limitations
as are contained in the British North America Acts.
Bank of Toronto v. Lambe (1887) 12 A.C. 575, Lord Hobhouse at 588,
Attorney General for Canada v. Cain, 1906, A.C. 542;
Attorney General for Ontario v. Attorney General for Canada, 1912, A.C.

571, Earl Lorebourn L.C. at 581 and at 583-4;
25 Nadan v. The King, 1926, A.C. 432;
Statute of Westminster, 1931, sections 2, 3, and 7 (2) and (3).
Croft v. Dunphy, 1933, A.C. 156;

British Coal Corporation v. The King, 1935, A.C. 500, Viscount Sankey
L.C. at 517-18. i

It is clearly within the sovereign power of a state to deport or exile or banish
aliens or subjects or citizens of the state and to deprive them of citizenship or
nationality acquired by naturalization under the laws of the state and to make
such necessary ancillary arrangements as may be required. The fact that external
arrangements with other countries may be necessary to carry out such legislation
30 does not affect its legal operation within the state. In any event in the present
case external arrangements with the government of the country receiving the
persons deported are not necessary. They are deported and their acceptance is

imposed on Japan as an act of war through th .
. g e Supreme
Powers, of which Canada is a member_c P Commender of the Allied
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There is nothing in the British North America Acts restricting or limiting the
totality of legislative power conferred under those Acts with reference to the
deportation, exile or banishment of aliens or British subjects. There is no other
imperial legislation effective on these subjects in Canada which cannot be altered
in the exercise of the legislative power conferred on Parliament or the legislatures
of the provinces under the British North America Acts. Statute of Westminster,
1931, Sections 2, 3 and 7(2) and (3).

Under the British North America Acts the authority to enact legislation in

relation to the matters dealt with in Orders in Council P.C. 7355, 7356 and 7357
10is conferred on Parliament.

The matters in relation to which these Orders in Council are enacted clearly
fall within the emergency power of Parliament during time of war.

Fort Frances Pulp and Paper Company v. M anitoba Free Press Company
Limated, 1923, A.C. 695.

In any event the legislation enacted in these Orders in Councils is “in relation
to” matters falling within the normal legislative authority of Parliament under
head 25 “naturalization and aliens” and under the opening words “for the peace,
order and good government of Canada” of section 91 of the British North America
Act. The deportation of aliens and the revocation or termination of status as a

20 British subject acquired by naturalization clearly falls within head 25. The
deportation from Canada of persons other than aliens is clearly a matter which
does not fall within section 92 of the British North America Act. The legislature
of a province cannot provide for deportation from Canada or enact legislation “in
relation to” such a subject matter. Since the legislative authority conferred by
the British North America Act is exhaustive of full sovereign legislative authority,
where a matter does not fall within any of the enumerated heads of 92 it must
fall within the opening words of section 91. The omission from the text of the
Act of specific reference to any matter in relation to which legislation may be
enacted does not raise a presumption that the power to do so is omitted from the

30 Act. On the contrary it is to be taken for granted that the power is bestowed in
some quarter . . .” (Earl Loreburn L.C. in Attorney General for Ontario v. Attorney
General for Canada (Companies Reference) 1912, A.C. 571 at 583.

John Deere Plow Company Limited v. Wharton, 1915, A.C. 330, Viscount
Haldane at 340.

Great West Saddlery Company v. The King, 1921, 2 A.C. 91, Viscount
Haldane at 114-5.
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Attorney General for Alberta v. Attorney General for Canada (Debt
Adjustment Reference) 1943, A.C. 356, Viscount Maugham at 371.

Since Parliament could directly enact the provisions of Orders in Council
P.C. 7355, 7356 and 7357 it can confer subordinate authority on the Governor in
Council to legislate on these subject matters. Where there is no specific provision
in the British North America Acts restricting the legislative authority of Parlia-
ment in relation to a particular subject matter to legislating directly on such
matter itself, Parliament may confer subordinate authority to legislate in relation
to that subject matter. ‘

10 Hodge v. The Queen, (1883) 9 AC. 117.

Shannon v. Lower Mainland Dairy Products Board; Attorney General
for British Columbia intervening, 1938 A.C. 708.

Reference as to the Validity of the Regulations in Relation to Chemicals,
1943, S.C.R. 1.

There is no provision in the British North America Acts restricting the authority
of Parliament, in relation to the matters provided for by the Orders in Council,
to legislation enacted directly by Parliament itself.

It is clearly, therefore, within the authority of Parliament to confer authority
by the War Measures Act on the Governor in Council to legislate in relation to the
o0 matters provided by the Orders in Council.

Moreover no question of constitutionality under the British North America
Acts arises with reference to continuation of these Orders in force under The
National Emergency Transitional Powers Act, 1945. That Act was enacted in
recognition of the continued existence of the war to confer authority to legislate
in relation to the matters therein mentioned during the emergency period arising
out of the war, ie. the remainder of the war and the period of transition from
conditions of war to conditions of peace. The Act contemplates that the state of
war continues. Preamble; Sections 2(i)(e), 5 and 7. Section 4 confers authority
on the Governor in Council to continue in full force and effect orders and regula-

30ti0ns made under the War Measures Act. All such orders and regulations were
made by reason of the war. It is within the authority of Parliament to confer
authority to continue orders and regulations made by reason of the war for the

remaining period of the war and until the measures taken can be discontinued in
an orderly manner.

The provisions of the War Measures Act empower the Governor in Council
to enact the provisions of Orders in Council P.C. 7365, 7356 and 7357 of December
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16, 1945, and section 4 of The National Emergency Transitional Powers Act, 1946
empowers the Governor in Council to continue these Orders in Council in full
force and effect.

Section 3 of the War Measures Act provides: “The Governor in Council
may do and authorize such acts and things, and make from time to time such
orders and regulations, as he may by reason of the existence of real or apprehended
war, invasion or insurrection deem necessary or advisable for the security, defence,
peace, order and welfare of Canada; and for greater certainty, but not so as to
restrict the generality of the foregoing terms, it is hereby declared that the powers

100f the Governor in Council shall extend to all matters coming within the classes
of subjects hereinafter enumerated, that is to say:—

(b) Arrest, detention, exclusion and deportation.

(f) Appropriation, control, forfeiture and disposition of property and of the
use thereof.”

“Deportation” is defined in the following Dictionaries as follows:—
“The action of carrying away; forcible removal esp. into exile; trans-
portation”—New English Dictionary edited by Sir James Murray, LL.D. and
Henry Bradley, M.A. (Oxford English Dictionary). “Act of deporting or
state of being deported; banishment; transportation. In modern law, the
20 removal from a country of an alien considered inimicable to the public
welfare; distinguished from transportation and extradition”. Webster's New
International Dictionary. “The act of carrying away; removal; transporta-
tion; exile; banishment”. Worcester’s Dictionary.

Order in Council P.C. 7355 providing for the removal voluntarily or forcibly
of all the classes designated in Orders in Council mentioned or those recommended
for deportation under P.C. 7357 is clearly within the meaning of the term “deporta-
tion”. The provisions of the Orders in Council in relation to loss of status as a
British subject and as a Canadian national and in relation to the control and
disposition of property are necessarily incidental to effective legislation in relation

30 to deportation. They, therefore, fall within this enumerated head.

In any event it is not necessary that they should fall within the specific heads
enumerated because the authority conferred on the Governor in Council by the
general power under the War Measures Act is the fullest plenary legislative power
which Parliament can confer subject only to the two conditions that a state of
war must exist and that the Governor in Council deems the order necessary by reason
of the war for the security, defence, peace, order and welfare of Canada. Reference
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as to the Validity of the Regulations in Relation to Chemicals, 1943, S.CR. 1.
Duff C. J. at 11 and 12; Rinfret J. at 17-18; Davis J. at 24; Kerwin J. at 29;
In Re Gray (1918) 57 S.C.R. 150, the Chief Justice at 158-9; Anglin J. 178-80.
The enumeration of powers contained in section 3 does not limit the generality of
the general power but on the contrary emphasizes the comprehensive character of
the plenary power conferred by it. Re Gray, supra, the Chief Justice at 158;
Duff J. at 168; Anglin J. at 177-9.

The Orders in Council were a valid and effective exercise of the authority of
the Governor in Council under the War Measures Act and are validly continued in
10 jull force and effect under the National Emergency Transitional Powers Act, 1945.

A state of war existed between Canada and Japan at the time of the making
of the Orders in Council. By section 2 of the War Measures Act the issue of a
proclamation by His Majesty or under the authority of the Governor in Council
shall be conclusive evidence that war exists until by the issue of a further pro-
clamation it is declared that war no longer exists. By a proclamation dated
December 8, 1941, published in the Canapa GazETTE on the same date, it was
declared that a state of war with Japan exists in Canada as and from the 8th day
of December, 1941. No proclamation declaring that such a state of war no longer
exists had been issued at the time the Orders in Council were made. In fact the

20 state of war with Japan continues to exist.

Oppenheim’s International Law (5th Ed.) Vol. II, Chapter VII, page 464
et seq.

Kotzias v. Tyser, 1920, 2 K.B. 69.
Lloyd v. Bowring, 36 T.L.R. 397,

Ruffy-Arnell and Baumann Aviation Company Limited v. The King, 1922,
1 K.B. 599.

Luse Land and Development Company v. North Saskatchewan Land
Company Limited, 1920, 3 W.W.R. 571.

The Governor in Council expressly states in Order in Council P.C. 7355, and
30 by reference to that Order in Council states in Orders in Council P.C. 7356 and
7357, that the provisions thereof are considered necessary by reason of the state
of war then existing for the security, defence, peace, order and welfare of Canada.
Tt is not open to a court to investigate whether in the opinion of the court these
provisions are necessary for these purposes. The decision as to the necessity of
the measures is one entrusted exclusively to the Governor in Council and where
the Governor in Council has decided that they are necessary or advisable the
court has no jurisdiction or authority to consider the question.
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R.V. Comptroller-General of Patents, 1941, 2 AER. 677; Scott L. J. at
681 and Clawson L. J. at 683-4.

Reference re Chemicals, supra. Duff, C. J. at 12-13; Rinfret J. at 19.
Liversidge v. Anderson, 1941 3 A.E.R. 338.

Greene v. Home Secretary, 1941, 3 A E.R. 388.

Point of Ayr Collieries Limited v. Lloyd George; 1943, 2 A.E.R. 546 at 547.

Moreover it is apparent that the provisions of the Orders in Council if deemed
necessary or advisable for the welfare of Canada, are so necessary or advisable by
reason of the war. In the main the persons to be deported are persons who were

10 detained in time of war to preserve the safety of the state or who in time of war
requested repatriation or to be sent to an enemy country. The provision for the
deportation of the wife and infant children of persons in the first two categories
who are ordered to be deported is necessarily incidental to proper humanitarian pro-
visions with reference to persons in the first two categories. The deportation of
persons who have indicated by reason of and during the war the undesirability
of retaining them in Canada is being effected as an act of war namely by imposing
acceptance of these persons on Japan. The provision for revocation of naturaliza-
tion is necessary to effective deportation. The provisions for recommending
deportation of other persons of the Japanese race after investigation of their

90 activities, loyalty and the extent of their co-operation with the Government of
Canada during the war is a provision of the same type as that with reference to
the first two categories in Orders in Council P.C. 7355.

No provision of Orders in Council 7355, 7356 and 7357 is inconsistent with or
repugnant to any of the provisions of the War Measures Act itself. “Deportation”
is patently not considered for the purpose of the War Measures Act as a penalty
or a forfeiture. The restrictions relating to penalties and forfeitures do not, there-
fore, affect the power of deportation. The provision with reference to the vesting
of property in the Custodian of enemy property for the purpose of safekeeping and
realization of the value thereof is not in conflict with the provisions relating to the

g appropriation of property by the Crown. “Appropriation” means “The making of
a thing private property, whether another’s or (as now commonly) one’s own;
taking as one’s own or to one’s own use”’. (A New English Dictionary edited by
Sir James Murray L.I.D.); “Appropriation” in the War Measures Act applies to
a case where the Crown appropriates property as its own or for its own use. This
is clearly in accordance with the provisions of section 7 of the War Measures Act.

Dominion Iron and Steel Company Limited v. The King, (1920) 20
Ex.C.R. 245, Cassels J. at 256.
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14
The vesting of property in a public officer for safekeeping and for disposition for
the benefit of the owner is not an appropriation.

Order in Council P.C. 7414 of December 28, 1945, is within the powers con-
ferred on the Governor in Council by the National Emergency Transitional Powers
Act, 1945.

The authority conferred on the Governor in Council is a plenary legislative
power to continue these orders and regulations and is not subject to review in a
court.

AIME GEOFFRION
DAVID MUNDELL
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To the Right Honourable Louis St, Laurent, Prime linister,
and Honourable Members of the

Government of Canada,

o This §ubmi§sion is made by the National Japanese Canadian
Qltlzens' Agsoc1ation and its component chapter organizations
in ?he provinces of British Columbia, alberta, Saskatchewan,
Manitoba, Ontario and Quebec, This national body was founded
by a gonfgrence of representatives of various Japanese Canadian
grganlgatlons through Canada on September 2, 1947, It has as
its primary aims the protection of the economic and social
welfare of persons of Japanese ancestry in the Dominion and the
d§velopment of a truly democratic society wherein fundamental
rights and liberties are preserved for all citizens,

After Pearl Harbour in December, 1941, it was deemed expedient
to evacuate all persons of the Japanese race from the Pacific
Coast of Canada, Tt was considered to be essential to carry
out this task with the least nossible delay, Some 22,000 persons

were evacuated within 6 months, Being an emergency measure,

emergency methods had to be employed,

The B, C. Security Commission was vested with the responsibility
of the physical removal of this mass of persons, The immensity
of the task and the haste reqpired left little room for the pro-

tection of individual rights and humanitarian consideration,

To the Secretaryvof State, acting as Custodian, fell the
onerous and difficult task of protecting the personal chattels and
real property of the evacuated pépulation from vandalism, depreci-
ation and destruction. The task was difficult by reason of:

(a) the necessity to hurriedly organize a large staff;

(b) the removal on short notice of families, particularly



from remote and isolated areas, without adequate
provision for recording or protecting their property;
(c) the strong anti-Japanese attitude in the community
which lowered the moral barriers to condone theft,
destruction and exploitation in acquiring assets;
(d) he panic of uncertainty amongst the evacuees which
influenced them to overlook the taking of many precautions

for the protection of their property which might have

assisted in its preservation,

Prior to evacuation these persons were allowed to disnose of
their own assets, In certain cases they were encouraged by the
Custodian to do so, However, being under notice to evacuate, many
improvident sales were made, and all such sales were as if made on
a forced liquidation and were not free sales in a normal market,
Heavy losses wsre sustained, Exploitation was rampant and the
Government by various Orders—in—Qouncil recognized the need for pro-
tective action, P,C, 288 of January 13, 1942 creating the Japanese
Fishing Vessels Disposal Committee, recognized the nced for protection
from duress in the sale of vessels, However, other types of property

were sold at heavy sacrifices,

Once evacuated, all propefty of evacuees were vested in the
Custodian except cash and securities and until Augﬁst, 1942, vessels,
At first it waé the intention of the Govermment to preserve the pro-
perty of these hapless people. In good faith and in reliance upon

this frequently stated policy of the Government end the Custodian,
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man :
y persons left their properties in his care, In this

expectation .
t > MANy persons ofter leaving their belongings, if they

had time, did not make full inventories. Tn the same expecta-

tion, the Cu iar 3
) Custod ! 3 r
ian's field men often made only general inventories

when they were able to get around to the property, They, too,

worked under haste and pressure,

After a year's experience with the impossible task of pro-
tecting all this property, the Government changed its policy to one
of "orderly liquidation", In the meantime vandalism, theft and
depreciation had had their toll, Had this policy been established
at the time of evacuation and had time permitted, the Japanese
could have made full inventories and obtaincd valuations of their
property. However. orderly the liquidation of all of the property
of 22,000 people to the last kitchen chair may be, such a sale, it
is submitted, must remain a liquidation,  The essential difference
in price between a liquidation and voluntary sale is universal know-

ledge. Such sales are the happy hunting ground of bargain seekers,

dealers and speculators,

As indicated above, vessels at first did not vest in the Custo-
dian, It was decided at the outset to sell these as rapidly as
possible to avoid depreciation and to get them into use in the essen-
tial fishing industry. That the boats were damaged in their collec-
tion and early detention by the navy has been recognized by the
Government. However, compensation for damage and missing essential

it s paid to the purchaser. The market was flooded by the dump-




-4 -

ing of the .
nese boats in g 7 month period., The unsold boats vested

in the Custodian in august, 1942
- - .
gnizing that injustices had been done, the Government
in mid-ye:
year, 1947, after study of the problem by the Public iAccounts
Committee of the House of Commons, set up a Commission under the

Public Inquiries ict to determine the losses suffered and to recom-

mend just and equitable awards therefore, The operative portion ?

of the Orders-in-Council, P,C., 1810 of July 18, 1947 and P.C, 3737
of September 17, 1947 read as follows as amended:

"That the Honourable dMr., Justice Henry Irvine Bird be appointed

a Commissioner to inguire into the following claims, namely:-

(a) +that real and personal property vested in the Custodian
was disposed of by the Custodian for less than the fair
market value thereof at the time of sale

(b) that personal proverty vested in the Custodian was lost,
destroyed or stolen while in the possession or under the

control of the Custodian or some pPerson appointed by him."

Mr. Justice Bird, a Judge of the British Columbia Court of

Appeal, was appointed Cormissioner., The Commission held hearings

and discussions for over two years and the Corraissioner has reported
his findings.

With respect to the Bird Cormission and the awards recormended

by the Commissioner, hoving regard to the immensity and difficulty

of the problem, W€ believe the vast majority of the persons of

i sgaT awards as a measure of rough
Ccanada regard these

Japanese ancestry in

: s of reference.

justice within the 1limited term |
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We respectfully submit, however, that the people of Canada
will fall far short of providing "reasoneble and just compensation"
to evacuees if that compensation is limited to the results of the

enquiry., This submission is based upon the following considera-

tions:

1, The Difficulty Caused by Limited Scope of Terms of Referenée -

(2) Fair Market value was to be determined as at date of sale,
thus:

(i) Deterioration, in some cases adﬁitted by the Crown
to be extensivé, and not caused through any fault
of claimant, had the effect of reducing the award.

(ii) Properties which were tenanted at date of sale, by
reason of eviction freezing orders, brought less
than they would had the claimant been in occupation,
This factor was excluded by the terms of reference.
However the properties were only tenanted because of
evacuation and the evacuees were urged by the Govern-
ment to rent and if they did not do so the Custodian
rented the property himself,

(iii) Depression of market value by reason of towns or
areas becoming substantially 'ghost towns! resultiﬁg

from evacuation of Japanese,
(b) Loss of goodwill of business was cxcluded from the terms of

reference, - For-the-most part the goodwill of business :

disappeared when the owner was evacuated.,  In many cases
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tenancics of premises in which businesses were carried
on were terminnted leaving only the equipment and stock-
in-trade to secll, In some cases the Custodian sold
the busincss premises and the chattels separately, ™

(¢)  Exclusion of losscs on accounts receivable, - Evacuces
could not themselves collect these accounts by force of
law, The Custodian did not, except in a very few cases,
employ any collection agency or legal counsel,as a result,
a very large number of these accounts were never collected
and are now uncollectable,

(d) By requiring that the property must have been sold by the
Custodian the terms of reference excluded:

(i) Forced sales by individuals made in the panic of
evacuation, despite the fact that the Custodian
encouraged sales of businesses particularly,

(ii) Sales of vessels through the Japanese Fishing Vessels
Disposal Committee concurred in by the claimants
only because any further delay would mean rapid
depreciation to the vessels, (Report of Royal Com-
mission on Japanese Property, page 42, par, 2 re
rejection of claims, & page L4, par. 3.)

(e) Failure to provide for losses incidental to evacuation in
addition to the sale of property such as has been provided

by Act of Congress in the U,S,A,

The Difficulty of Strict Legal Proof of Value -~

(a) On all types of property after 6 or 7 years have elapsed,
(Report of Royal Commission on Japanese Property, page 38,
par, 3)
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(b) By reason of extensive alterations and /or deterio ation

to real property;

R T R L

(c) By reason of the inability to have appraisers examine

(T L, ¥

personal property lost or sold,

(d) By reason of inadequate records by the claimant due to:
(Report of royal Commission on Japamese Property, re
Custodian's administration, page 12, par. 1),

(i) The assurance given by the police and the Custodian
that his property would be protected, lany of the
evacuees therefore did not make detailed inventories
of all chattels or have any valuations made on pro-

perty, A large amount of vandalism occured in

many cases before the Custodian took physical posse-

ssion,
(i1) The Custodian often did not take detailed inventories
until quite late for the same reason,

(iii) In outlying places particularly, the claimants were
Ziven very short notice of removal apd did not have -
time to carefully inventory property,

(iv) In meny cases, records and evidence of value of pro-
perty were left on the premises and never recovered,
being discarded by the Custodian's field men as

unsaleable, ;=

(e) By reason of wide dispersion of claimants, counsel have not
been able to consult fully with their clients,
(f) The unwillingness of many persons to give evidence or take

part in the proceedings - a problem common to all public

enquiries,




3. Proposals -

In the light of the circumstances we have recounted
we propose to the Government that over and above the awards
made by the Comaissioner within the terms of reference, further
compensation should be allowed fully to remedy the injustices f

suffered by the claimants,

(a) A percentage of Sale Price allowance on all real pro-

perties sold subject to rental regulations,

(b) A percentage of Sale Price allowance on all real pro- F } ;
verties to cover depreciation,

(c) A percentage of Sale Price allowance for goodwill on all
businesses subject to sale,

() Percentage of all uncollected accounts receivable,

(e) Dstablishment of an adjustment agency to adjust losses

on forced sales on claims filed within 12 months with an

appeal to the Attorney General for Canada,

(f) A grant of monies to each adult evacuee to compensate

. iy

for general losses,

(g) Interest on all awards from date of .sale,

(g) Adjustments on Real Property not sold to Veterans Land
Administration where no special award at a rate équél to
the percéntage which the average special award bears to
the average sale price of properties on which special

awards were made, ' .
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L. Conclusion -~

This submission has been concerned with drawing to your
Governmeﬁt's attention issues which are relevant under the Royal ;
Commission inquiry on Japanese property and issues which were
completely excludgd or given little attention due to the inade-

quate terms of reference of the Inquiry.

We tender as an appendix to this submission, the Asso- ' {1_J
ciation's submission to the Royal Commission on Japanese
Canadian Property, deeling with the broad aspects of the evacua- {
tion property losses and the deeply human and significant experi- | ;f,;
ence of a people in Canada which no.Canadian citizen would bear

without the utmost sense of grave injustice,

We therefore respectfully suggest a broad appreciation
of all the circumstances which shaped the problem into its present
form is fully merited, if it is the intent of your Government to
provide for a measure of justice which is equal to the standards

of a truly democratic, Canadian way of life,

Reﬁgectfully sub/?;}ed, f
7, HAROLDjRObE Prosige 5

GEORGE T KA, xecutive Secretary,

National Japanesc Canadian Citizens
Association,

61 College Street, Toronto 2, Ontario, ;

September twenty-second, Nineteen hundred and fifty.




In the Supreme Court of‘Canada

IN THE MATTER OF A REFERENCE AS TO THE
VALIDITY OF ORDERS IN COUNCIL OF THE
15TH DAY OF DECEMBER, 1945 (P.C. 7355, 7356

AND 7357), IN RELATION TO PERSONS OF THE
JAPANESE RACE.



THE SUPREME COURT OF CANADA

WEDNESDAY, the twentieth day of February, A.D. 1946.

PRESENT:

The Honourable The CHIEF JUSTICE OF CANADA;
The Honourable Mr. Justice KErwIn 2

The Honourable Mr. Justice Hupsoxn;

The Honourable Mr. Justice TASCHEREAU :

The Honourable Mr. Justice Ranp;

The Honourable Mr. Justice KELLOCK;

The Honourable Mr. Justice EsTry.

IN THE MATTER of a Reference as to the Validity of Orders
in Council of the 15th day of December, 1945 (P.C.
7355, 7356 and 7357), in relation to persons of the
Japanese race.

WHEREAS by Order of His Excellency the Governor
General in Council, bearing date the eighth day of January,
in the year of our Lord, one thousand nine hundred and
forty-six (P.C. 45), the important question of law herein-
after set out was referred to the Supreme Court of Canada,
for hearing and consideration, pursuant to section 55 of
the Supreme Court Act, Revised Statutes of Canada, 1927,
chapter 35:—

“Are the Orders in Council dated the 15th day of
December, 1945, being P.C. 7355, 7356 and 7357, ultra
vires of the Governor in Council either in whole or in
part and, if so, in what particular or particulars and to
what extent?”’

AND WHEREAS the said question came before this
Court for hearing and consideration on the twenty-fourth

56639—1%
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_fifth days of January, in the year of our Lord,
hundred and forty-si%, in the presence
of Mr. Aimé Geoffrion, K.C., and MI- D. W. Mundell of
counsel for the Attorney General of Canada; the Honour-
able R. L. Maitland, K.C., Attorney General of British
Columbia, and M. Cuthbert Scott, of counsel for the said
Attorney General of British Columbia; DI F. A Brewin,
of counsel for the Attorney General of Saskatchewan and
'11\/‘[1;& JMI:(.;L(zartwrlght, K.C., Mr. F. A. Brewin and’ Mr.
mittee on Ja;ilarila;; (gagzsin: el;for fi2 CO-Opemti'Ve o

Attorneys General for the Province
Nova Scotia, ick, Manitoba, Prince

and twenty
one thousand nine

s of Ontario, Quebec
New Brunswi Edward,
Island and Alberta;

n hearing what was alleged by
t was pleased to direct that the
over for consideration, and

day for determination;

WHEREUPON and upo
counsel aforesaid, this Cour
said Reference should stand

the same having come 01 this
i HEREBY CERTIFIES to His Excellency
neral in Council, for his information
pursuant to subsection 9 of section 55 of the Supreme Cawg é
Act, that the opinions in respec he question referred

to the Court are as follows:—

The Chief Justice, Kerwin

of opinion that the Orders in
not ultra vires of the Governor n

whole or In part.
e of opinion that the Orders

Hudson and Estey, JJ. ar
n Council are not ultra vires of the Governor in Couneil
with the exception of paragraph 4 of Section 2 of P.C

7355.

Rand, J. 18 of op

(1) Order in Council 7355 is
Governor 1n Council in relation to Japanese national
S

and to persons of the Japanese race, naturalized und
the Naturalization Act of Canada, as well as to persoer
voluntarily leaving Canada; but is ultra vires in rela,ti;l °

n

THIS COUR

the Governor Ge

and Taschereau, JJ. are
Council in question are
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IN THE MATTER of a Reference as to the Validity of
Orders in Council of the 15th day of December, 1945
(P.C. 7355, 7356 and 7357), in relation to persons
of the Japanese race.

BEFORE: The Chief Justice and Kerwin, Hudson,
Taschereau, Rand, Kellock and Estey JJ.
The judgment of The Chief Justice and of Kerwin and
Taschereau JJ. was delivered by:—

THE CHiEr Justice: On the 15th day of DecembP:I‘,
1945, His Excellency, the Governor General in Council,
ordered as follows:—

2. (1) Every person of sixteen years of age or over, other than a
Canadian national, who is a national of Japan resident in Canada and who,
(a) has, since the date of declaration of war by the Government of
Canada against Japan, on December 8, 1941, made a request for
repatriation; or
(b) has been in detention at any place in virtue of an order m.ade
pursuant to the provisions of the Defence of Canada Regulations
or of Order.in Council P.C. 946, of the 5th day of February, 1943,
as amended by P.C. 5637, of the 16th day of August, 1945, and
was so detained as at midnight of September 1, 1945;
may be deported to Japan.

(2) Every naturalized British subject of the Japanese race of sixteen
years of age or over resident in Canada who has made a frequeSF for
repatriation may be deported to Japan: Provided that such person has
not revoked in writing such request prior to midnight the first day of
September, 1945,

(3) Every natural born British subject of the Japanese race of sixteen
years of age or over resident in Canada who has made a request for
repatriation may be deported to Japan: Provided that such person has not

revoked in writing such request prior to the making by the Minister of an
order for deportation.

(4) The wife and children under sixteen years of age of any person
for whom the Minister makes an order for deportation to Japan may be
included in such order and deported with such person.

The Order further provided that a request for repatria-
tion, made under the above provisions, would be deemed
final and irrevocable for the purpose of the Order or any
action taken thereunder after a fixed delay.

The Minister of Labour was thereby authorized to
“make orders for the deportation of any persons subject
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to take such measures as he deemed

ange for the deportation and for the
ete., of the persons subject

thereto, and generally to make such rules or regulations

and employ such officers or adopt such measures as he
would from time to time deem necessary for the purpose

of carrying out the Order.
Certain ancillary provisions are added to the Order with
to property and belongings of the person bein
deported, or subject to deportation, or for the pur ¢
enabling the Minister to carry out the provisi}(:nspos 3 }?f
Order. Of these ancillary provisions, section (9) Oalsn:

need be reproduced verbatim:—
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course Of deportation by virtue of any prder or measure made or taken
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made accordingly;
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s Order,

pursuant to thi
pointed

made

all inquiries and investigations
of Commissioners ap

all the powers and authority

under part one of the Inquiries Act.

As will be seen, the latter two Orders 1n Couneil (7356-
?357) have no operation except by reason of the first Order
in Council (7355); the three Orders constitute one scheme,
the validity of which depends upon the first Order in
Council-

I have outlined above the preamble of the first Order in

Council. The Order contains certain definitions. “D

tation ” is stated to mean the removal pursus-mt tep(;lr—
ity of this Order (7355), of any’person frorri) e
to a place outside Canada. “Deportedini};
ed or sent from Canada pursuant to
«)\[inister” means the Minister
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n remov
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place in
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who was detained
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pursuant to the provisions of the Defence
of Canada Regulations oOF of Order in Council P.C. 946 of
February 5th, 1943, a8 amended by Order i Gognal ¥ 01
5637 of August 16th, 1045, af midnight of September 13t
1945, the day before the formal unconditional surrender of

the military forces of Japan.
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ge or over resident in

Japanese race of sixteen years of a
Canada, who o written requests for repatriation.

It includes either & national of Japan, a person who is a
naturalized British subject, OF a natural-born British
subject, provided their requests Were made before certain
dates and were not revoked prior to the making by the
Minister of an order for deportation.

The third category of persons includes the wife and
children under sixteen years of age of any person against
whom an order for deportation is made. They may be

included in the order.
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Court held that g{ 942, made pursuant t}fa s, dated the
General in Council by authority vested in erietomid)ithis
tional validity h y the War Measures A the Governor
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that the latter is an Act to which the Colonial Laws
Validity Act applies.

Their conclusion is, 0
Canada did not have the pow
the Imperial Statute, 1t could not deleg
could not be assumed to have attempted to do so.

Then they urged that section 9 of Order in Council P.C-
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for the security,

I
B
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So that the di .
words exclusioslfu;ilgnd as to the exact '
rfeally immaterial, fo leportation 7 i, meanlpg of e
PPy i;1 Cr elther the  aots sub-section (b) is
by these two words O(l)lrniﬁ 7355, 7356 an&fllng;g things ” men-
questio; if they are not they are not. Tt }5137 are covered
powers conferred by the ﬁr:ty then come undeiythare’ cadit

Order in Council P.C, 7355p:):;r(;£s?ecﬁon . e general

Yy states:—

It is considered
necessary |
peace, order and 'welfa,reryofb(}_,‘, reason of the war
anads, that. provision po. s 0 def
e e oA ence,
cordingly

The other two Or ’
are merely ancilla.rde,f y (1)11 Copncil, 83 Blrig g e
bearing separate nl};m% rder in Councei] 7325}’ pointed out,
for Order in Council 73?_5, would have ng rea,lan(-l’ although
of the Co-operative C 0. .Indeed this is the existence but,
interdependent that ommittee, that they ar, Very argument
They are really the One cannot stand with‘e S0 completely
the purpose of carr ‘?’ubordlnate provisions out the others.
P.C. 7355. They Hiintg out the main Orde:nd means for
have been adopted bS be read together and contained in
e el ' ecause they were dee be taken to
made by the Goverson Of the war- Thls Starzled ne(}essary
concerned, cannot be or in Council, so far asetrﬁent of fact
matter before us. I Otv}fFFUIed in the circumst e Court ig
Haldane had this. 5 rsla}" :tF ort Frances case S( -la)nc%s. of the

page 706:— , Yiscount

It may be that it has bec
S ) ome clear th )
s o e
- 1;1 erference which becomes u?r T
e rl;]in §uch a case the law as laid ;m
ik thgt mstrurpgnt would have t o
justify the 'ad.t.}}e crisis had wholly pa e,
which it hailutcl)c?ry', il e L quess;ed :
exceptional ecide, in overruling the don'r
T .tz‘nIeJasures_ were still requisit =
obvio u;]deen ordships observe bhemsejl i
o andr analogous circumstances by ‘;ﬁs K
Hmm'l’ton v ,Ie(:‘ipreSSCd S e e
. Kentucky Distilleries Co (I;S) N

Later, in the Chemi
. ) emai
points out at page 13 iiftReference (3)

risis which arose is ]
zi Tceznz:ll]ued- exercise O}}OEi
b d.. en lt' Is no longer
N 1.3brbbutlon of powers
i we - But very clear
i Would be required to
i of. tis one of ultra vires
S e Government that
h e ang wha@ is almost
e écord with the view
by A ourt of the United
in October, 1919, in

) SlI‘ Lyman Duﬁ'

Governo
r General i
. 1n COU 2
or advisable, or necessa ,ncd hafi not deemed the
sary or advisable by reasnn f'measure boube hepessn
of the exi Ty
1stence
of war

(1) [1923] AC. 6
C. 695.
2
(3) [1943] S.c(.R) (1919) 251 US. 146.
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rare and certainly it
i must(.3 Sielﬁeinstallce' I repeat the four
; T
. Ot' arise 1 350:== war With Japan certain Japanese
rec1ta15 1w . e coursé "_ ,v‘fit,h or support of Japan by making
Whereas duiPE iy sympat > otherwise ;}1 v have requested or may

- . the
nifesteC . " "o Japal he Japanese ¥

: s ma y
pationd riation 1 of t

ts for rep? T
requffz where? Othezpe o Japali oo that provisions be made to deport
t they e‘S e esira
request tha -+ s dee boves d 5 the: A, Tor
. ] ereﬂrs referre ? pecessary by gﬂjzga that q)rovisioc:n t}ge
the classes °F p:s - 35 cons! ereand welfare of LRSS e
An wheré er
. fence,
security, del
ade accordmgly’ ngi—
mes t e fOHOWll & ¢ Governor General in -C_‘0un-cil, on
Then co S : Exce]lel%z'ster of Labour, .cc;ncur-r;:‘ld l'Itl by the
Now, there oti’ the Mi airs, 8D under the authority of the
he o0 aBOL ¢ Bxternd Revised Statutes of Canada, 1927,
Secretary SA ter 12 o make the following Order;
’ _1doth®

is pleas this that the Order 1; mades und;?r the
1t is clear 00 afeasures ot Lhe Japaness nakonaly
War o] are covered by the enacting

i h 1; “other persong
referil‘sions) paragrapl’l’ ’ferred to in the second recital are
g 3 2, su paragraph 2: “Naturalized
aragrapt < < race”, and by subparagraph
S et of the Japanese race”,
BnnShthS;Ithii is deemed desirable that
Se ort these classes who have re-
g made 19 T . naturalized or natural born
that they be sent to

y request .
:tal is surely @ plain statement

1d the fo i Council has deemed it neces-

Overn?ll'(h; ar to T ovide with re.ference to these

] sslelsoinv the manner cet forth in paragraph 2

yarious ¢

¢ the Order and elsewhere: ital dealing wi

0 . ticed that in the first recita 'cea g with
It will be Dot s “repatriation” is used, while

:onals, the W 3
j natiloﬁici’tal dealing with other persons of the
the reference 1s t0 requests “that they be

After these recitals surely the word
; ql is sufficient, notwithstanding

subparagrap

Japan, al
that the G

sary by 1ease

n
Japanese race,
J apan".

1t to : '
7 the third recit

udeport”’ n

D— G ———
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any argument that might
H ¢« on Oth .
the word 3 er oce
Japan of n;l:lif)l*lt,b would not, applyazlons be made that
al born Britigh g b 0 the sending t,
race. ubjects of the Jap 0
anese

Whatever might be sai
) ; said as to certgj
; ain
i e e Do 0 o o e
a ’ in Vie\V of oard Of C
i th 4 om-
ﬂ;e ﬁogli FTa@c? 5 ca_se (2); it ig quite cleealater deClsion in
gefire thz gplnlz) s In the former that noz fr(;m Wit
ourt an opinion b Only w

¥y the thep M as there
that | SRR CriErsy) nai\/hmster of Justice
.defli;llcte;tatement such as we find i :}? there wags p,
in P.C. 855. In the Price Bros. case (1) Se' fourth recitg)
referred to the recitals in the Order in C » DI Lyman Duft
20th, 1919, as being ouncil of December

in themselves sufficient to constrain an
Order of 29th January was not prec
decision,

y Court to the

eded or accomp conclusion that the

anied by any sych

i.e., a decision

that the particular measure in question i
reasori]s ﬁnjh have some relation to the peri Iy or advisable for
apprehended war. or possib]

e of real or

At page 707 of the Fort Frances cas
one statement in the Order of Dece
e

which Sir Lyman Duff must have b
it must ’

(2) appears

at least
mber 20th, 1919, to
en referring i, that

be realized that although no proclamatio
the war no.longer exists, actual war cor;
ceased to exist, and consequently existence of war can ]
no longer be ur
urged

as a reason in fact for intaini
elicfeiegian ol maintaining these extraordi

ssary or advisable for the security of Canag lnary regulations ag
a.

has been isgt
1as sued declaring t]
ditions have ip fact longg :;;

It will be noticed that notwithstandi,

Fort Frances case (2), their Lordship]

1?1tte(% had. ne dlﬁci.cu“y In determining th s

the Orders in Council there under revies & whe, yalidity, of

It is suggested that it b
Readhui? . cannot be said

Gfen?r al 1'11 Council really considered it ngzls:s oG

) 1; et for the security, defence pealcgzary by reason

\\]e zlule} of Canada that natural bor’n Brjt', hOrder ‘am_i

should be expelled. The argument is that Whj;s PSéleECtvS
gl e P.C. 7356

(1) (1920) 60 Can. S.C.R. 265.

g this reference in the
s of the Judicial Com.

(2) [1923] A.C. 695,
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g a British subject
b

who pein
ides that any P SOIZ{ from Canada und
prov} : o i depOI'te IO nder 7355
ral1z8 4 hi ‘e
p grom e date 0" ‘."}I“Ch h%rlie;;}es Canada in the
aall ?indortrntiou ase 10 pe either a sh subject Or a Ca Courge
5 such 9% Nadi
i n
pationd” . that a1
0 rovision js 108 e an}"f’hzlivho s d:tural born Brit;
R ot Japnese " canadi ported shall sh
suble®" it sh 8 pject © g Cand jan national; and Ceasq
¢ ally I would be nothing to that
from immediately re eprevent’
~enter;
1n
g

o be &
b heoretw
CI'SOD

therefore, '
nellthlle ;
bt oint out that once such

ountry d sent to Japan
eneral MacArthur’ itui:d.er the
N~

is eXPE 1o ma
nts m A :
-actlcal difficulty can €
ver .
arise

arrangemth . any
5 1 ha .
celval? e of Engla! d examplgs are not unknown
tish qubjects have been exileilf Caseg
With

the history | porD it
ral
glixter;n; ) being made that they should lose
British nationality- . theip
It has also bee? suggested that since any natur
British 8 piect Of the Japanese race Wwho has al bopy,
reques jor 10 he Illajklllg. the Minister of g such
of a1 order OF Jeportatior it eould not be said Labony,
Governo General 1 ouncil really Agemied, i that th
o provide for the peace; der and good governeces,%ry
Canada gend the™ to Japan- As to this, and nment of
to all sU h arguments: it must be borne in min dgenel‘ally
Governo Gene 15 Council Wwas dealing wi that th,
who had made requests © be sent to Japan or ith people
o5 . 7855 male such reQue;‘;ho hﬂighi
that existed during thsg;, Surely
actual

after the I :
under the . -cumstances
', Japan or i the ensuing months, t}
7 . 4 1
ght well be justified i?) Gov-
con-

hostilities wit
gl i Council mi
q menace to Canada and tl

1

n opportunity of ret
ractio
n

given 4
Governor General in C
ounci]

cannot alter hat the
i ren 1

f it turned out that ever
e Japanese race did {\.;}a gural
ithdram

vitish subject of th
it could not alter the fact as exg
xpressed i
in

his request,
. Council that it

was ider
considered advisabl
e to

General
v. Wilts Uni
nit
1), in deahn Attorney
ng with
an

Order of
the Fo
0
only question her(: _Controuer o
" Tthat Canada pOSIS; were Such&tde in April 1
s territo sessed Powe , 1919«
entered iz‘y’isor to depOrf,t}}ll? Power tssegranted?,,' The
S i a questi m ¢ xpel e
Ae;;led et i ilfo=t an alien from
de .O(;ney. General f']udgment, of ay now be
toc;hed in that Casor Canada v éhe Privy régarded &
) e . . "
extra ier)Vﬂ‘nment V?;;f the pOWZIZ.n (2). If,ounml in
-territori ] th co was
the power al constrain e authori uld be del i
Ast th. t as was n ty to impo egated
A8 10 118 se ecess se su
nil?lttee' I do rclc:';dt}? oint raised b - execu(;};
of th . ink i yt
nant ioorders in Coun(lf-llt can be sa}ilg o
L5 G the British Natl‘ now under dj that any .
to me :orge V, chapter 113 nality and stcussion arp FovIaion
o develo 7. 1 atu e repu
2 p tha t d S0 . g-
Oﬁwmmpmﬁwm??mm<ﬁw1§m”mtmfwﬁww
ders in C ions of the 1 v co g act of
Act, at ouncil. Secti atter A mparis no
ct, at the beginni ection 2 ct and on of th
sibili eginnin 6 of the ¢ e
to Tﬁﬁ of conflict %fhwould Seemt}tle British, NZ)? of the
i eem to elimi ionalit
denaturali is: Wh estion whi inate g Y
lized? r’?‘llllzelthe b erSOng’ v:}liomd Can;fi}; natul‘allyn};olir(l)s-
from th oss of the hom it had not be ab =
takes plae deportation qzahty of Bl‘itishpreviously naie to
mean th ce under the O nd the den subject, re i
only i e cessation of trders) must baturalizati;)n sulting
1 i e
ﬂ-ttemplt Sbo fa’}rl as Cana}cllz I?rlvileges ifrea% of couI.Z;hl:h
th by the Co- is co a Briti ) 1o
Op?nPrOVI-SlonS of th(; operative C(I;I(;le;]ljed MO;:h SubJect
are lgn’ ineffective bCOZOnial Laws V tt.ee to a over, the
of ; St}"tforce of tfle e;;uSe each of t}?lldity A ctpiI;lY. here
a . y
and purUte’ they have tgr Measures j Orders in C(l)n e
( PICIRGE, while th e force of 1 ct, the equ, uncil
1) (1922) 91 L.J ey stand aw, and, to ivalent
LJ. (KB.) 897. , they are ‘;Xact?n intents
(2) [1906 y on
9061 A.C. 542 the

0 .
perative Com
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¢ ar]iament- It \jvould follow,

& Act © A Jooked upon with regarq to
a8 & ush a5 bearing the date of the
miIlstef> / consequently, much Pos.
ore of that statute. So the,

; , fit of the §
; ng 1 the bene taty
15th @ e o ; and gettind thus withdrawn from tte
terior g rior 80 L they 8% Lidity Act e
peing post® or jtselh g1 Laws i

S e OO iomality Act GRImOY be saiq

gion Oihe Brits " canads. The Canadian Ay

Moreover,en adoptee actment’ which was Intendeq 1,

e : Act, wi
ve nt g its own ACL, WwWith
t0 Shalall indepe;i:ﬁament ;Lerte}n?ly said that the Bntil}eb
a : - ;
j:}r)e Cand :Ilt b it can never apphe{;l to ganada_
c g

consed™ - Aot B3 Cserence ought 0 be "4 : 0 sectiop

na 0 s eclﬂlr 9 p.C. 7355, 1r.1 respect of Which

T flicted with section 5 of ¢

CO‘Ope.t con
Tp,us. ection In qUe
.War ]"Ie resol't'
o to

tation under this Act or unde, any

tSi/ . depor .
C .. peld for ael rest or detention as ap aliey

is under ar
or 18 U . . - |
;s an alien enemy, Or to prevept hig

sop W-o er,

No per thereUP0 ¢ he i .

o made . :on that & bail or otherwise dis
regulﬂtlon apon suspiC OF 11 be rchf\SCq uponf Justice ? (hbchm‘ged
enemy: or N Canﬂd‘ 5 t of the Minister © ustice.

onsen

o, 7355 enacts:

—

deportation is made and whq s

jon 90+~ er for .
Sectlo whom an (:rd who is placed under restraint iy, the

20N 1 5
o \pfelzsiu de})ort:\t;"()-?lle of any gder BF TIEAGENS el or taken
detes edf Idel n ;b"'o‘ri;or chall, while so detained or restrained, hq
course ot ¢ this 1
tion ly.
Jer sec ) al custod! s .
B be in legal ween the two sectlons. Tt ig

flict bet

<ee any con of the Act really deals with the

1 do not & section : : .
parent b 4 order for depol‘tatlon, while sectiop
situation ntemi{l s with the situation after the order fo

_ Even if the two sections dealt
does not follow that because the
with the same situ2 - od is declared to be deemed to he

person deta nel geliy: cection 9, it could nf)t happen that
n legal custoC }n could be released upon bail, or otherwise
son ¢

tried, with the consent of the Minister of

discharged 0T
Justice-

because, if the order for dep der is really superfluous,
person detained pending g,

that the order for deportation, op dvet\sr?? the assumption
was ‘p?operly ma.de or taken under i 1on, or restraint,
provisions of section 4 are valj( and fo on 4; and, if the

consequence is that the person detaineldlogf(%’ the'nec
Jegal custody. Section 9, therefore 31; restraine
fluous, and to have been put there 69; pears to be

in other words, in order to avoid g
of the detention or restraint. T 4
resu.lt-s from the fact that any OI‘C}II ; t’ z:g;;:gahty necessarily
section 4, means precisely what it sayg thul;e’- taken under
order or measure in conformity with sec’tion‘z Is to say, an
But I do not think that it can be ¢op :
wording of section 9 that the intention
Council is that the recourse to habegs
abolished. At Bar, counsel for the Crow
tend; on the contrary, he stated that
language of section 9 refers to an order g
in Council P.C. 7355 and, therefore, g v
in legal custody. ’

essary
d, is in
Super-
abundant; cautela, or
oubt as to the legality

cluded from the
of the Order in
orpus is thereby
n did not so con-
1t was not. The
uthorized by Order
alid order resulting

In addition to any other arou - :
it may be said that it is cle;‘l;fnzgﬁ;;gi:l‘)e::;dto SeCth.n 9’
was held to be ultra vires—which, in my Op}inio » €ven if it
it is quite evident that declaring it, ultrq virersl; 1t 1s not—
in any way affect the remainder of the se would not
Council now submitted. veral Orders in
The third recital in P.C. 7355,

And whereas it is deemed desirable that provisions

the classes of persons referred to above, be made to deport

in terms appl.ies only to the classes referred to in the f

two recitals, ie., Japanese nationals who had m .F rst
their sympathy with or support of Tl ani es.ted
requests for repatriation to Japan and otherwise ¥ glakmg
persons of the Japanese race who had requesteci a:r rgg}i
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apan. Subparagraph 4

) provides o of

J
nt to

pe € er

¢ that th:}fe order howe? ears of age of ap

es ixteen Y - y

reque” I 2 Of ldien unordesrl i deportation to Japan

| The ‘Vilﬁ';isﬁer male orted With ol AR
4 1 €] .

( . der and under sixteen WoulFl & Congop,

9 h children and WIVES, it waq

hﬂdren{;e g As 0 "1 le that the Minister shoulg

adv mentioned 1n paragrap}, »

: e
&ppafenl l.cto expendfatmilies together ¢ Evein thol,lgh ho
. poy\.le keeD ‘ i Jren under sixteen 18 requlred by

9, it appears t-hat. the Govey.
of P2 e necessary for-t}.le secu?ty, defemee,
subp&w 1§’(:i1 deer™ thorize the Mmls‘cer of Labouy to
qor i OC“a ada 10 270 der covering & Person of ity
« in an That the Governgr in COuncil
classes may appear without SPecifi

.
ececsjntzolle" General of Patentg (1
V.

. i . b}
conside’ i o o, visfied upon 2 consideration of all
ds berp I am % oceurred.

: caset y thlS

and 12 s the (.)rdelazhgiders in Council 7355, 7356 4y
' conclusion_ 11S tion that could };a-Veﬂ}’ iles | oy
l\g cmtﬁi legs'® + under the War e(llsures Act, the
1557, nent s £l empowered 10 acopt any legis,
e laLnor i Cguncl i have adopted; that such legis.
Gover i parliame? e impliedly, adopted be;cause 1t wag
latioh s, expresslY & cable for the security, defence,
deemed pecessary Oelfare of Canada by [eason of the
% order and W the Governor in Council wag the
eace, OTCC op; that dvisability of these measypeg

jstence © - ecessity or &
exl . dge of the 2° ¢ to any Court to canvass the con_
ole JU etent . .
an it is nob cpllllpmay pave led the Governor in Coungj]
Wh cn ¢

siderations ! Oi-ders Lecessary Of advisable for the objectiveg
c
to deem su
et forth- .
The authority

il i lenary 1
neil is 8 P17
C(Ziurs and to contnue tJ .
R jew in & Court of Justice:

to rev

DerSQn
may be

in & from 1 Q0T

onferred On the Governor General in
® . legislative power, both to adopt the
ot . . .

hem in force, which is not subject

] 2 K.B. 306, at 314.

(1) (1941
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My answer to the question submits )
therefore, that the ’Orders in Counei eéla‘ﬁgdt}tlﬁ Collrt is,
December, 1945, being P.C. 7355 7354 ol 73567 15th of
ultra vires of the Governor Genera] ip Council are not
whole or in part. neil either in

We hereby certify to His Excellenc
. y the G
in Council that the foregoing ar overnor Generg]

€ our reason
nswer he i s fo
answer to the question referred hereip Foin . r the
consideration. hearing ang

T. RINFRET
P. KERWIN
R. TASCHEREAU

Hudson J—The question submitteq ¢

. or ou s e .
the following: I opinion is

Are the Orders in Council dated 15th Decemp
i er} 1 ~ .
7356 and 7357 ultra vires of the Governor in Couniei] zif}’l:eb?mg PC. 735.5,
part and, if so, in what particular or particulars? ’ r 1o whole or in

These Orders in Council purport to 1
authority of the War Measures Act ang provide for th
removal from Canada to Japan of 3 large number of or the
of Japanese race, the revocation of naturalization (I:fe rsslcl)?}?

of them as have been naturalized and the disposition of th
properties of such persons in Canada, )

€ made under the

The reasons given in Order P.C. 7355

, Which i -
are stated as follows: 1s basic,

Whereas during the course of the war with J
nationals manifested their sympathy with or Suppo
requests for repatriation to Japan and otherwise;

And whereas other persons of the Japanese race h
request that they be sent to Japan;

apan certain Japanege
rt of Japan by making

ave requested or may

And whereas it is deemed desirable that provisions be

mad
the classes of persons referred to above; ¢ to deport

The persons to whom this Order applies are of four
classes. The first is:
Every person of sixteen years of age or over, other than a Canadj
national, who is a national of Japan resident in Canada and who =
(a) has, since L}}e date of declaration of war by the Government of
Canada against Japan, on December 8, 1941, m
repatriation; or ]
56639-—4

ade a request for




ce in virtue of an orde
laDe fence of Canada Re g:l‘lalgade
the 5th day of February 1;;
gth day of August, 194’5 43,
tember 1, 1945, v ¥hg

a4 ae of b
he PF 0“".?“;’11.'5 , 946, of
(0 37 of the 1
A of Sep

y P idoight -
s 89 tained of the Brztzlsh North Amery,,
; . se legislative authority, ;
NG hes S Maxclusive "= Kl g
otion 77 oo gweI; : Jliens, and it was held ip thr;
.Zatlonal s Ca,i,n (1)7 that the CrOWn
Gene’ ower 10 expel an alien from
depOI‘t him to the county

or to . .
In giving the judgment of the

said at p- 546:
: Lo d . the supreme POWET I €Very Stap, ;
ttee o Ossessed b)]ien to enter that State, to annex w(‘}h ]i
118 i na -1 { ’ a
o of he " to vt i ﬂ«missm to enter it, and to expel or deport
refus s to the per - friendly alien, especially if it Conside
ver = its peace, order, and good gOVCrnmnnrtS

ed e
asure, g
te, ab DL€ spposed t0 its

] 5 ts.
ence 18 mat jal interes™=
or ¢ 1

& .Ol as the
l't its 8 h ld th& Dol'nlnl ill h . 1 p r
. bt l‘ls ' (l.-

ercise ° I. .
& the pOW® q for in the Order includes:-

execute i rovide
ot of the Japanese race of sixteen Years

C.
n A
The seco .+ subje
.4 British § o who has made a request for repatriatioy

aturalize® = ads ‘
E\’e‘;yol:,: d mn(.?nm vided that such person has not revokeq in
of ige: depor ed t&z J:g:' t'o midnight the first day of September, 1945,
may ' uest P . .
A ch red 4 y
writing U qed by section 9 of the Naturalization Act,
5 v10a€ .
% 927, chapter 135, B il i
RSC 1920 or in Council, upon the report 0 t‘QMlmsler, is
Where the 'oxjernte of mmm]izatlon grnntod by the I\/Iln}st.ex' undey
-<fied that & certlﬁc-‘lder o0 Naturalization Act .heretoforo in force in
salls Act oOF granted unt ineu by false representation or fraud, or
this i been ol?"1 tances, or that the person to whom the
Cana t of materid himself by act or speech to be disaffecteq

en hown

concealm ted has sh . i1 shs e

certificate ¥0° g’nul\hje:tv the Governor 10 Council shall by order revoke
- 1 to 1S Ui D A

or dlSlOya

he certificate i b rep&tria‘tion by a Japanese has beep

Here the rquzvemor :n Council as evidence of “disaffec-
treated by. the i His Majesty” under the conditiong
tion OrF disloya™ g at the time, that is, when this country

..+ o in Canads _ :

ey with Japan, Of just emerging therefrom.
ol 10 e ) o

was at wa

(1) [1906] AC. 542.
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As the Canadian Parliament have po
alization, they have equally the powwer to grant natuyr-
naturalization and may delegate such pov?zr to revoke such
in Council. Once the naturalization ig , er to the Governor
concerned reverts to his original statusev? ked_’ the person
and thus becomes subject to deportati of being an alien
as any other alien. On In the same way
It must also be remembered . )
for deportation, the Governor iglaéoﬁlnégakmg '?he order
the person involved himself had authoriZedls doing what
The third class of persons included in 3
7355 consists of: o

Every natural born British subject of the J
years of age or over resident in Canada who ha
.repatriation may -be deported to Japan: Provid{
not revoked in writing such request prior to thee
of an order for deportation.

der in Couneil

panese race of sixteen
as made a request for
d t‘h.at such person hag
making by the Minister

The form of request for repatriation use
was supplied to us by counsel for the Co-
mittee of Japanese Canadians and reads

d by this class
operative Com-
as follows:

U] o euveeovnssisnonosanas (
T T T R (R ), b
(M.orF.) OTR oot M E L e L

registel,'ed as a Canadian-born British subject (J. R, N (day, month, year)
Order in Counm‘l PC No. 9760, dated December' 16.190 ......... ) under
my desire to relinquish my British nationality and t » 1941, hereby declare
a National of Japan. 0 assume the status of

TFurther, I request the Government of C

) anad

et out in the Statement of the Minister of Labz’u ur(lider the conditiong

1945, to arrange for and effect my repatriation to Jap;'n ated February 13,
T declare that I fully understand the contents of éh

1 voluntarily affix my signature hereto: is document, and

Witness

] i Inter.p‘ 't ...........
Note: All persons sixteen years of age and over a re e.r

separate Declaration. Te required to sign a
Application Recommended:

Commissioner of Japanese
Placement.

DAte. cveeeeeeneeanans e 1945  Date..
.................... 1945

\.‘ .B.——‘ lllS 0 €S pCCt 7\;‘{1 1 S ect; was t 1€ same
f S > (8] t lld]lzed Bllt] h Sub
T 'l‘ m 1n ] 3 S the

with the substitution of th
. S e words ¢ i .
“Canadian born” in the above form ° "Canadisn naturalived” for
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t by the terms of the
0) :
rder in

1 be obs rved *?ha y g
C(Jltfllglll, perSOﬂS n this 0% él S ?lght to revoke ¢
g time pefore & eportation order hag he
requeés Je, 50 that the order when made is n acty.
1 such request. 0 Mmorg

en I ’

ally be compliance

his class does not impose a 1o

T : of request signed contai SS of
1p- P e n

lc;‘;;zgglslhf Jesire 10 relmgulsh British na'tionaiita dec.

tatus © national of Japan. An Y angd

ver, 18 left to action by thy change

f the NaturalizatiOn Act eprpel‘son

Ovides

in any foreign state and n
ot

A PBritish sub) who, ™ ;
A British © o ining 8 certificate of _rmtura.hzgn;io,1 or b
mes naturalized therein, shall o 2BY Other

! Il'Ceifortfh
 be

disabilitys by
formal ach
Zollrl;:ary a;ireoceased to be & British subject.
(4
say that no question could be raised ag
or in Council to facilitate the dto the
. € de
are of &% . the Japanese Trace ibic e part-
;s home 11! Japan. A question of compulsi res to
o a person cseeks to withdraw his on cgp
+ Ciovernor in Council has finally acted on Tequest,
' i . i
The relationshiP etween 2 British subject b
: d in Blackstone’s Commenmriand his
€s, V()l_

sovereign is state
370, as follows:

Ungd er

* * "

1, p-
Natural allegiance is therefore perpetual,
s a debt due from the subjects upon an implied contract wi allegian,
that so 1on€ as the oné affords protection, SO long the Ot}‘l"lth the prip o
himself faithfully- As therefore the prince is always u er will dmece,
tie to Pro ct his patural-born subjects, at all times and in nder a constaan
heir allegiance due to him is equally Imiwm1fltlllnclount‘ri&\7 fg:
sal and vpemmn’ent

this reason
al obligations there are spoken of
as those

mplied contract.
14 would seem to follow that such obligati
: i
be modified or cancelled by mutual a%'l‘eemznt ons could
in any way not forbidden by law. The facts ! expressed
lish a concurrence in some modifications 1 iere estab-
final extinguishment of all. eading to g
The request of the subject states his desire +
) i —
ality and to assume the StatIehn_
status of

quish his British nation
a national of Japan and asks the Government of C
0
anada

The mutu

arising from an 1

—— T
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to arrange for a
this he must m;;i ilfifect his repatriati
a plain indication thls naturalization lon to Japan. B
tronger than the ob?'t’ tWi’r;h him thln t‘_Iapan. This 1};
1gatio ’ 1es
By the order th ns of nationali of race a
o re
proposal with no ?1 ?Over-nor in Cou 4 o
given an option (tl alf-icatlon, except neil concurs in hi
pefore the final de(a)povrvgt%cl'd raw his reqtl}lmtt the subject i:
there is no with ation order i est at any ti
was in the langi;awal In time, it wlsuf ctually mgde mi(fa
that the deIJOrtatige of commerce “g, g seem that tiler
will be in fU1ﬁln1én(';n0f0$er when made rm contract”, ss
Government. e promise made i?ldb Cgrried ol
It remains to - eialf of the
co
power to authOriZ:Sfﬂc}ller Whether or not Parli
these orders and, if e Governor in Co arl}ament has
delegated. ’ s0, whether such p(‘)lgcﬂ to make
As to the fir er has been
. st two cl
given, I am satisfied asses, for th
¢ that Parli € Treason
can delegate it to the Goverlggmen%has that ;O‘;L;eadté
m OuHCil an

As to the thir
upholding the oci d(::lSS) there would be m .
request. Ample o , Were 1t mot for thore difficulty in
to the subject for I)lgortuplty has been Zmil ttems_ of the
the final order is m Zollslderati()n end with still is given
Governor in COuncifl e. It would be hard qrawal before
portation and rece & as soon as arrangem indeed if the
to carry out the phion. are campleted, ; P an
adequate legislati arrangement. It h’ 18 not permitted

The Blit'glis ;tlve sanction. 28, In my opinion

"111S. 3l'liament )

to order the . would undo
subject and t}?:pgt&thn from the gﬁly have power
similar powers. Uil:ladlan Parliament a of a British
it has a right to le .er ’[,h(nj British Nortl;pejrs t'o have
and good governm gislate In regard to thb merica Act
section 91, it is ent of Canada and, in Epegce, order
r?gard to aliens ailc\lfen exclusive va’Ver te&dlr}g 25 of
Flon of & British citi naturalization. Altho legislate in
ing, yet it is of the izen would not fall Wit}?lgh deporta-
could not be dealt BAIIE character and ig n fﬂhls head-
It with by a Provincial ie:‘lbllect which

' 1slature.
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asures Act, seetion 3, the Govery,

Under q,uthorized do all acts and things and ma}({)r

in COU}IGII ‘time such orders and regulations as he 1y e
from time fothe existence of real or apprehended war deea

by reaso O 1 ieable or the security, defence, peace Ordm

a ~ This enables the Governor in ’(j -

matter within the pOWeiUI;;

d welfa 'subjec ¢
to d¢ “gth' he rescribed time, which does
et :sion of the War Measures Act itsh?ft
e

parlia® rovi
conflict ¥ h 31’:13;1561}, esmblished in R.e Gray (1), and F
V. Manitoba Free Press (;;t

This Was ¢ and Pover co. V-
by SIf Lyman puff in the Chemicals Referen,
Ce

: the highest political natu

t is, © Bre. It i

The enacm;;’: Executive Governﬁ.lent of \paves legislative inlsjo th'e
on : L i terms implylng nOthl_ng ‘less than a p] el
descri®® e safety of the country in time of war. Plenary

) cter,
charac’ ~ securing
| section 2 that it shal
1 be con-

discretioB: ' '
The Act als rovides 1 ] | .
clusive eviden® that WAL nvasion, or dIDSUI_‘I‘eCtIOH, real op
apprehende , exists nd has not C;?ase }llltll e
tion it 18 59 declared- No such prf)lc amation was made up t,
the time the Orders in Councl. were passed. Even if i

were, 1 as held 11 the Fort Prances case (2) that Pa
i d power to conclude matters under wa1L
vay

Jiament st . :
was otill going On-
1, which we are here concer ,
rned plainly

The Orders wl ich Wt .
qrose out © . y .at-mg during the war, so that
., Council can be taken to be an exerei I
d in Parliament bearing on the Subf3lse
© consideration- ject,
able arguments presented by counsel for th
ommittee of Japanese Canadians have b o
come of the other members of the C een
prief reference to only two or thre ourt
It was argued that clause 9 of Order in ol B, Ce.N
ffect of depriving a person bt ;JO.

i have the €
from any right to a writ of habeas corpus. I

e with the other members of the Court that such is
i pretation of this clause. I think that wt o
any question of fact bearing on the jurisdiction of 1§}re
@) (1018) 57 Can. SCR- 150. (2) 119231 AC. 695. B

(3) [1943] SCR.1,atp. 12.

The very
Co-Operative C
dealt with by
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vern Tt vat
I?;ve aolzglﬁt(izur;(ﬁ li raised, the person ¢ .
not he had signed an it forward: for exg,moil%rned would
by misrepresentatio d requesF or had b%n? e, whether or
of the Japanese rac: Ollrcoerclon) or Whethe;nduced to sign
on the reality of the - The validity of the Oor not he was
oy Taise & question TFQuests and any indivig rders depends
not be deprived of of fact, so far as it affe l;al V,Vho wishes

e e an opportunity of eStablciSihlm’ should
gaid 1In regargc;l e:(r)n ?}11:; ‘;’Ith what Mr. Justi ing his case.

. ourth cla tice Estey ha
children. 35, that, js’ tmmeet I?Csl

'| he uesti n i i W
q (0} submltted mn thlS reference iS [
as 01].0 S:

Are the Orders i i
7356 and 7§57 l:ulij'csz 1:#3:1;?031 dated 15th December, 1945 bei
art and, if 0, i the Governor in Co " 1945, being P.C. 735
P d, , in what particular or particula ?uncll, either in whols o 5,
. rs? r in
In my opinion :
y op all the Orders in Council are int
wmira vire

s of

the Governor in Council wi
wit. .
9 (4) of P.C. 7355. 1th the exception of paragraph

1 HEREBY C \ ;
General in CounE{{TIFY to His Excellency th

P Emae cil that the foregoing are . Soyernor

ver to the question referred h Iy reasons for

and consideration. erein for hearing

Ranp J—His E
. xcellency in C .
Court the fo i y m ouncil has r
in Council wliﬁwhmg question arising out of ifezr?d to this
the J ich deal with the deportati ertain Orders
1e Japanese race:— ation of persons of
Are the Orders in Counci
being P.C. 7355 uf‘c_ll dated the 15t}
7355, 7356 and 7357, ultra wvires ofl thyGOf December, 1945
overnor in COUncii

either in whole or in
part, and if so, i
¢ what extent? nd if so, in what particular or particul
rticulars and

The Orders i
provide f .
o heiGasl Ol B or the deportation in certain circu
Sl
(a) Japanese nationals;
(b) Naturalized Briti ,
LS ritish subj
sediident 3 Chnadas jects of the Japanese race

(¢) Natural born Briti
A ritish subj
resident in Canada; ELngbjects of the Japanese race
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n under 16 years of

(b) and (c). age of

Governor in Council to enact legislat;
10n

wer 0 _
The PO™ derived from section 3 of the War Meas
. pertinent here, o't Eallllow Ureg

der 18 ]
by OI‘ A h 50 fal‘ as lt 1S p

hildre

wives and ¢
(d) The " in classes a)

rsons

do and authorize such act
5, and

Act, whic Council 7
ernor 1 ouncil may
. 3. The (;O‘;;e from time o time such orders and regulation
e £as00 the existenc® of real or apprehended war invs’.as he
may t;ct o dee pecessary OF advisable for the security, défenc aslon oy
mzufr  pelfare © ~apada; 804 for greater certainty, Bk Bk e, peace,
order : o gener ity of the foregoing terms, it 1s hereby declared S0 as to
reos‘tvr;:s i) Governor i Cou.nncil chall extend to sl mattersbhat the
hin the classes fsubjects heremafter enumerated, that is to say :2mlng
* x *

d deportation.

Apart from a consideration I shall deal with later, T
of this 'Court and of the Judiciaf . am

mittee t0 &% I‘Dal-h'ament the intention of clot }?'m—
= in Council with authority to enact by Or ng

¢ the Act, legislation in a ﬁe;éler,

as

rovisions O
Parliament itself subj
ject only
to

vide as that PO :
any restriction of the power of Parliament under

America Act to delegate to the Govern the

or in

British North
Council: PY 1., Chemicals Reference (1). Th
o exercise of that power is that the Gove ; eon-
1 should by reason of the existence of real or r;Or in
’ invasion OF insurrection deem ne ceSSaPpre_
the security, defence, peace, order and Ty or
acts and things which by Order he welfare
the courts to substitute theirp é{rports
dvisability: but 1t must al)pealew of
d that that decision has faeeni i
Parliament is not fulﬁllzgde)

ch necessity or &

the Order OF be presume
or the condition laid down by
The preamble of Order P.C. 7355 contains the follows
wing

recitals:i—
Whereas during the course of the war with Japan certai
pathy with or support of Jap.;n”{)}-]ﬂpalr\mse
¢ 7 making

nationals manifested their sym
d otherwise;

requests for repatriation to Japan an
And wher

s of the Japanese race have requested

sted or

may request tl

eas other person
1at they be sent to Japan;

And whereas it is deemed desirable that provisions be mad
S ade to deport
rt

the classes of persons referred to above;
(1) [1943]1 SCR. 1, at p. 10.

_
T i
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And whereas it is consi
. sidered
security, defence, Pe necessary by r
de accordi 'p ace, order and welfar v reason of the
made acco? ingly; re of Canada. th war, for the
Now, therefore, Hi » that provision
the recommendatién :)Sf Et‘icelleffcy the Govern i
Secretary of State for E‘;t: Minister of Laboolf General in Council
War Measures Act, ‘Ohapt;ar ;I(;gl ?fﬁtlirs, and llndre’l Ct(;ncurred s By ,t;)llg
is of the Revi - the authority
is pleased 0 make and doth hereby m-akIe{et‘gsefd Statutes olfltg(:;t)é of the
A request for re i ] he following Order: ada, 1927,
or statement of dsg:zlatmn 1s defined as a wri N
Then follow specific pr?v-b? repatriated Orzzlrlfze? request
1sions deali o J
olasses of persons aff ealing wi apan.
ected with the di
: ifferent

Of these classe :
st
The preamble quogec{‘e 15 ,ﬁrsb that of Japa
Governor in Coun 1 recites certain con ln ese nationals.
to say whether f ol. PeFULIEILY 1 jurisdict'c usIous of Jthe
rom 1
the Order we it these and the op erativ(;n’ anc? we are
prescribed og its co dzft.the decision which thprOVISlons of
Bros. and Com ndition has not been 1 e statute has
) pany (1), Duff J. (as he tl}llade: i re Price
In this connection tt . en was.) :
¥ ters in council e b tfont?ntlon in his z;ém.lnamon is that which
under the authority of seZt‘ he Governor General .lrable argument, that
I think such orders are r Pl of that Act arel o Council professed]
proceeding the validity O;ef’lewa]?]e’ in this sens n.ot judicially revis.ably
court of justice to con:{gem 2= “nller. e QII:sttihat .When in a pTOp:I:
sider and decide “‘heth::n’ 11t is the duty of :
oT ble COndi 5
tions of

jurisdiction are f ;
ulfilled and if they are not bei
eing fulfilled
, to pronoun
ce

the sentence of the law
upon the illegal
o4 order.

One of the con it ..
Geermor I8 COllnci]dlstiizﬁstf'JurlSdiCtion is, in :
is necessary or ﬂdVisajbl;.} foeCIde that Lhe pﬂl‘ti(;u?;y Judgment, thflt the
rperils : sl Grpmsibie of r reasons which have I measure in question
lnsurrection ouk of Hiew 68 hre"-?f.] or apprehended wa some relation to the
to the prosecution f having no relevan e seaferihn

of the war or the objects ocfy,)t or as having some Czlxse of
it. relation

Rez v. Comptroller (2
is not precisely tha:; érdn) The language of th
tion to this class of ployed by the statut e preamble
the Order that th B it appears, I sh e, but in rela-
words “deport” ande“ COndlt‘iiOn  —_— k;een ;)Ugd say, from
return to his nativ repatriation” are appra 1§ﬁed. The
Parliament to deale "COUntI-‘y of an alien %I;lrlate to the
fiold is under del “"I'Ch aliens is uanesé. e power of
obligation of his egation to the Governor iloned, and that
correlated with 't}?;Vn state to receive him rrrll Couneil. The

(1) (1920) 60 Can. S (IJ)OWer of the foreign stat:it be deemed
HAEE S S (2) [1941] 2 KBO3{()3: BE o

B. 306, at 316.

56639—5
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: i lemented here b :
d this has beert plen v a directi
g;ner MacArthur to which I shall refer later. ction of
: ital of the

is seemh o second recita preamble s
g he J apanese race”’, but Srote Sha oﬁ))eaks. of
ear that this languag :iae?ve
ers

“other ersons an¢
; - of the Order 1t 18 cl
the Japanese race and nag
ura]

aragrapP .
v aturahze ersons of
q who have a Japanes
3] raci‘d-l

poth I
2 .- 1, subjects of Canad
in relation to naturalized subj
]ectS m
ust,

r 7356 which deals only with that c]
clasg

s follows:
. ,cf. 7356 of 15th Decembe
pr.ovision s m od persons who, during th I 1945’
of the wir, hav requeste to e or sent to an enemy c e Course
ifested their sympavhy with or support of the ene ountry o
:ons shown themselves to be unfit for II?Y DOwers

€rmane

nt

and have
residence in nada;
Therefores .. xcellency the Governor General in Counci
‘ commendatiOH‘ of the Sgcretary of State (concurred in by th cil, on the
of State T Extern pirs) z_lnd under the authority of the Wae. Secretary
Act, chapter o6 of the Revised Statutes of Canada, 1927, i T Measureg
order and doth hereby order as follows: » 15 pleased to
1o, being & British subject by naturalizati
10n und
er

1. Any person who,
1 ct, chapter 138, RS.C. 1927, is de
i ; ) port;
o, of Order 12 Council P.C. 7355 of 15th Gi()l from Canady
s and from the date upon s'vhich he leaves Canada ineﬁember’ 194{;
cease to be either a DBritish subject or he course of
a Canad;

lan

shall publish in the Canada Ga
zette th
he

pational:
of State
d to be British subjects or C
anadian

9. The Secretary
f all persons who have cease
py virtue of this Order.

As in the case of Japanese nationals, these two Ord
isdictional Jecision of the Governor in éers show
ouncil ;
anese. ; cil
8 But a question arises in
of

mturalized Jap
between revocation by Order 735
r 7356 and
L] deport
a-

355. No doubt the expulsion was intend
a%e (;flthebdeported persons; buetd 'tfo o
ect has been brought ab , 5 0
g out by Or
der

pames 0
nationnls

relation t0 1
the relation
tion under 7
followed by alien

or only & partia-l e
7356, does that modify the operation of Order 73552
The Naturalization Act contains a number Ofo').
of naturalization f;iungs
e

upon which the revocation
he only one of Int
erest here 1s
that s
te et

effected, but t
forth 1n section 9 of chapter 138, Ravised Statut
wtatutes Of

Canada, 1927,

e
———
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Where the Gov i

¢ Canad : overnor i Council, us

o ‘ana a, 1S satisfied * P upon: report of

certl‘ﬁcate was granted has shown hi * et

or disloyal to His Majesty, the Go;mself b
ernor i

the certificate.

Order 7356 does ;
‘:disaffected or drilslt refsr t.o any naturali
tation of & person O}(Iial ; it deals onl 1zed person bei
the deportation Onuiher Order 7355, an{l Wl,th. the depc?rg
which has not been I‘e: lf{act .Of a reQuestﬂf11S in turn put;
1st, 1949. Are we to io ed in writing pri or repatriation
Governor in Council isn;z?-’ ﬁfrom this 13321:0 September
affection or di ; 1sfied in age that
is a penal prolx;sils(,)i};illz}f’ of the natul?;l(i}:e c;3"156 of the g:?
British subjects I am a drastic nature person? Here
by implica,tion.’ The ‘UHable to suppl’ and as it affects
require the aid of th;e%/(_)(’&tion for th;; that conclusion
Governor in Council ar Measures A cause seems to
of State for Canada ’ tas distinguished frOCt to enable the
put in either case a,}ct'o act under the Na;n the Secretary
yisions of the latt)er ion must be strict] ur.allzation Act
the revocation. It ;S to grounds in ord}é within the pro:
reseind the adoption atshargued that as 1§ to bring about
voke on any gl‘Ound) h © QOVernor e Carha.ment could
think, misconceives th e might see fit: b0un(;11 could re-
Act. The Jegislativ e foundation of ‘th ut that view, I
sation arises Is thate fe ficacy under Wh'e Naturalization
II of which has beenoa the British NatiICh !she naturali-
ment. That word w adopted” by the (énahty Act, part
Canadian Parliame tould seem to mea ?‘nadian Parlia
s Gl Ofn has cleared the “I,l simply that th(;
Daturalization Than Imperial Act pr ay _fol’ the exten
o Gov . at Act direct] providing an -
: ernment to exerc y authorize empire
form of the Canadi cise the powers i s the Cana-
accordance with thlan statute is not es 1t creates. The
as an exercise of ?}t COn.ceptiOH} Tk ifx facie strictly in
that jurisdiction anadian legislati Ly look upon it
ecifisinvestme tmus§ ‘be deemed tve jurisdiction the1
Tmoeri ited strictly t e British Nort} g
.pellal Act. N E the preci v Ameri
dity A 5 No question ise langua i
Y ¢t arises becau of the Coloni ge of the
statute to rescind th se of the express nial Laws Vali-
e adoption. But natllzov;;er under the
ralization eff
ect-

that 4 ecret

v zhe person thI;:VVhof State
T speech om th

n C b to ] . e

ouncil shall, by k())jdilsaﬁe%ed

I, revoke

56639—5%
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. wide status Jies outside of the lesiclas:
ing an i ;;Z ;;djnder section g1 of the COHQ&%LS?MVG
n he conditions of revocation ——— 1}(3)11&1
Act: & with, the status of British subject has not b:%
en

destroye™ these statutes might be that each
per of the onwealth w.ith cor.lcur{‘ent action oI?etm X
f}llers i nacts empi.re-vvlde leg1sla.t101? which in relhe
’(o)ion to grant © revocation of naturalization 1t woulq -
end at 1t8 pleasure without affectin be
e other members. But t hg th_e
¢ the British Nati Onalityitl i
ct.

declares & cesser also of being a C
q in this 808 peyond status. By ana.
91 of the Revised Statutth .

€s

¢ chapter =

adwan § ACL, : 1
Can o Canadial national 18 2 -Brltlsh subject who ;

ithin the definition of the I mmigmis. 8

o

Act. The latter for the purpose here requires a Cg
cile: and the right to residence in Ca .-
g to be what. the Order takes away fromnatia
deported person- Wwith .the country of origin consent; e
$0 his return, the requn‘ement for permanent exclus'ng
is obtained- In these circumstances I am unable to lon
that the failure I revocation Of naturalization is of say
ration of Order 7355. such

o nature 28 to affect the OPC
In relation to the third class, natural born Britig}
,ls-l

- ots resident in Canada, serious questions aris
grst that the expulsion of persons in et'
junction with an order or t}}ie
n order made by General MacArthur f ©
their reception 28 repatriates in Japan. The lett or
assing between! the Governments of Canada and te .
United States make it clear that what was asked for fie
S “repa.tria.tion”. That word is defined in Oflnd
t as either a «peturn” to Japan or “being Ide};
but obviously that definition is in«;’l —
of the word as it is used in the 001111?,8{1.t
the two countries. “Repatriation” mlunl~
the patria or fatherland, and it lmeans
ransfer of a natural born ‘]_f,rlilto

conceded Wé
7356 In effec
to that country;
to the meaning
cations between

simply a return to
he compulsory

relation to t
ish subject to & foreign country.
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or to enter or to remain in Japan do not apply

may conf
t0 guch @
Banishme

subject.
nt with or
as an effectiv

Wlth(.)lllt the loss of citizenship status
e exile over a period i
feasibility 1n the early polirt);ical oSéaﬁZZLiZV hat;
1d is to-day, considering the tenacity with 1;1'0
ot of land and water is now sought and hv‘;dICh
and executive impossibility. Admittedle .
has no legal power to force its own citiz Y i
. nother. It is quite the case that }(;n into
d exile were known to the common law, but i anish-
ther a dfaportation to politically ’uH in e.ach
Jands, & transpor.tafimn to a British colony b organized
jshment for a criminal offence, or a volunta}; o e
sither by W&Y of abjuration of the realm or aS}; (iglle made
a condition 1 a pardon or other remission or . lment. of
ance of puglshment requiring self-exile. In as an avoid-
situations 18 there the slightest sugges'tio I}OHG of these
invasion of another’s territory. m of Sompuieory
s and effects of deportation of natural born

or rights,
evel its

Jegislative
sovereignty
the territory of a

ment an
t was el

The proces

British subjects under the Order seem t
physlcal compulsion to leave Canadian Sho(r)esbe t;ese; a
; a de facto

t de jure entry upon Japanese territory: no citi
: izen-

put no
in Japan and a retention of the rights of C
ana-

ship rights
dian citizenship.
Now I must deal with thi
Is case as if, inste
) ad of a Can
a-

dian national of Japanese 5z
e origin, T were deal; :
;fhi n:t;mit]ﬁ.om Car}acllan national of E neailng with that
nationgl Ivjvh ized with Mosley or a F rg ish extraction
national wh (t)h supported Pétain or an ;r%ch-Canadian
oo hold tha(t); “(/)'l':}%ht deValera’s course justiﬁer;ShI-Canadian
: , without a conventi d d. Tam ask
the GOV~ entlon w1 S ed
oithout 0;21;21‘0 may, under the War ;;ethOSe countries,
rights of these negr the .national status or ats}i‘res.éct, and
to those foreiglljl Sioéls, issue an order for ’oheire q citizenship
contention. res. I am unable to agreeepqg}gation,
with th
In these da at
. yS, we are famili .
of sectior ) iliar with
agreemen]; Oorf iii)pulatlon from one ciiihtanges or transfers
of nationality as I;Ojiid, but they are carriércij to another by
ell as of country: a depriva(;-ut as changes
1on of citizen-
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and an investment of them by the
is done or intended to be done by

Ship is nOt w ling.
other Tha ith which T am 'dea . g. the W
the Orde’ parliament 11 enacting the War Meqgy,,
I think "ontemplated’ as a fundamental assumpt;q,,
c

delegation of legislative DPowep

underly%ng Jegal character only, ?Jnd must have in tendeg
of & str}cl t(’}oVernor in (?ouncﬂ {;g {niasuljes Or actiong
to restric ] 'uridical quahty would inhere: that o
in which full J d legal characw: wpuld be eXClqde d Whot
juridical: it is an ari;c envisaging .,
is propose P govereign rights (;Tf ant0t£ eljtstz,?e }?y o
yiolation © g territory and an & ron rl?h its dignity o
jnvasion © 1 the occupyng power. s quality, y
represen’ﬂe ¢ present in the case of an alien: there i
gpulsion is a necessary corollary. to that of
authort¥ i I;ude: Attorney General v. Cain (1). but
the right £0 ¢ 7 4 ction between the two cases o)

As a further illustration of the pyy;,
meiltion the presur.nption against the
ciple inVOseD tive orders, which I suggest woylq

e retroac ; <
power 1 I(I}l?\::rnor in Council, though there is no gygy
pind the parliament.

ound I would come to the same conclusion
ital which, among others, relateg to
s ‘ects, refers only to a request tg
natural born Blllrfnlls)}llng? as I think, a continuing 1'3(;“1@3}2(:3
sent to Japam, 32l of «Jesirability” that provision be mage
the general re; the declaration of the necessity to make
to d.el?ort an Ldingly, apply to all three classes. The right
B aCE]Oe retzluest by the natural born Canadian
10 .reVOkef ll-eserved up to the issue of the Order fop
nauonal. ! pnd this time limit is simply an administrative
deport%tmn é uDeportation” connotes only a single act ang
conver%lenci' time beyond the accomplishment of the expul-
1o peI‘lOdO‘ 'is nothing in the Order to prevent such g
Eioll; d;?rllelf:om returning at once to the land of his birth,
o .

The contras
leaves this country,
by the legislature to

v
Act mugt a " statute, the

ere iS nOt

On another &
In Order 7355 the rec

t with the alien is obvious; once an alien
he must establish a right given him
return; at common law he has no
(1) [1906] AC. 542
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right to enter whic.h is' recognized in oy
v. Toy (1). Con51de-r1_ng, then, that ¢
Order against thehBlﬁtlsh subject by b
on a request which implies a continy; :

E}I:is country, that the Ordel: Contempla';lsnisd;?ﬁet }Ez le.a;rle
drawal of persons voluntarily and enab]eg the Mitlist?tt-
make financial grrangemehts to that end, in conjuncii :
with the other circumstances I have detailed, T find in t(})ln
Order clear evidence that that act of expulsion is p :
deemed by the Governor in Council either necessar gr
advisable for the peace, order or welfare of thig Cou;ltg b
reason of war; ar}d the essential condition of the provisior}I
for compulsion 18 lacking.

I courts: Musgrove
he operation of the
irth is placed solely

The members of the family of a Canadian
ander Order 7355 be %ncluded in the deporta
revocation of nature.thzation takes place, the
wife and minor children may thereby be
where by the Order only incidents of the
husband and father are reached, the full citj
of the wife and minor chllo}ren continue. It wa
urged that the Governor‘ in Council has dee
sion of such persons advisable or necessary
welfare of Canada for any reason arising out of war: the
i suggested was that it was advisable to the pea.ce, and
welfare of indivdual families; but that purpose does not
<eem to be among th'e objects of Parliament’s delegation of
Jegislative power to the Governor in Council,

Mr. Cartwright argued that the war emergency must be
deemed to have ended when the War Measures Act became
inoperative on January st of this year. But that, I think
confuses the emergency with a particular period of it tc;
which particular legislation is related. The emergency as a
state of fact underlies both the War Measures Act and the
Transitional Powers Act which came into force on January
1st, 1946. ‘

Then it was argued that section 9 of Order 7355 is ultra
vires because of conflict with section 6 of the Wgr Measures
Act. But an “order” for deportation under Order 7355
means one that carries with it the force of law. The legal

(1) 18911 AC. 272.

national may
tion order. If
status of the
affected. But
status of the
zenship rights
$ not seriously
med the expul-
to the peace or
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relates only to the agents or

» which ig dec ites | '
?E:Er()ti}rrlen s by hich the restraint 18 effected: Liverside v
Sir Johm Anderso™ (1).

er the question as Sl —

d therefore answ
: .0 of the Governor in Counci]
1

: ', : e nationals and to persons
2 1elat101? na,tura-lized under the Naturalization Zf " tthe
(Canada 88 s0mS yoluntarily leaving Canad;?
put 18 ultra . ¢ in relation to the .COITlpl'llSOry deportat; ;

m British subjects resident in Canada, and on
children un er 16 who do not come within t}(l)ef}

ires of the Governor in Councj
ot it purports to revoke the naturahzatl}cll
§ the Japanese race under the Natumlimtl-on
.o s intra vires SO far as it takes away e denz_On
rights and privileges of such persons as Canadisn nation 1131

3. Order 7357 is Mird vires of the Governor in Coy a's.
subject to the observance of the requirements of neil,
Naturalization Act as to grounds for the Tevotis the
na‘tura-lization, n of

56 18 wltra v

[ HEREBY CERTIFY to His Excellency e GovErnss Cen
in Council that the foregoing are Iy reasons for the an eral
to the question referred herein for hearing and considera:-wer

10n.,

I. C. RAND

KELLOCK j—By Order in Council of the 8th d
January, 6, P.C. 45, His Excellency the Go ay of
General I erred to this Court pursuant ‘t’ernOr
provisions of ¢ the Supreme Court Ac? gle

e

following quest

Council ref

gection 89 0

ion, namely:—

Are the Orders in Council dated the 15th da
: SREAEL cd e h day of D

being P.C. 7339, 7356 and 7357, ultra vires of the Governeseh.lbery 1945,

either in whole oF in part, and, if so, in what particular or Pﬂl;tilg 1Coun-ci]
articulars and

to what extent?

The first named order, P C. 7355 contai

; y e ains t )
recitals:i— s the following

Whereas during the cour:
ifested their symp

<e of the war with J
apan certai
aln Japan
ese

nationals man athy witl
athy h or support of Ja
apan by maki
ing

requests for repatriati

on to Japan and otherwise;
(1) [1942] A.C. 206, at 273.
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And whereas other persons of the Japanese
gl e sy race have requested or may
t ig deemed desirable that isi
] ) rovis
ferred to above; e SR deport
I;Srléieered (Illecessary by reason of the war, for the
r and welfare of Canada, that prox;ision be

request t
And whereas i
the classes of persons re
4 whereas it is co
secufity» defence, PEace;
made accordingly;
Now, therefore,
the recommendation

His Excellen
of the 1\?1135;};8 O(gro:\[f;;n;)lxl'r’(}sszzal irii C_ougcil, _On
gecretary of State 'fqr External Affairs, and under the urreh in by the
War Measures Act, chapter 206 of the Revised Statute a\flt ority of the
is ,pleased to make and doth hereby make the following Cs)r(ziefinada, 1927,

By section 2 (1), it is provided that every

sixteen years of age or over, other P “%erSOn' of
national”, who is a national of Japan resident in Egladlan
ond who (@) has, since the date of declaration of anada
the Government of Canada against Japen o De?- Wsr by
1941, made 2 request for repatriation; or (b) hacegl er 8,
detention at any place In virtue of an order mad 5 been
to the provisions of the Defence of Cana 1 Re elpqrsuant
of Order in Council P.C. 946, of the 5th day O%u ;téons or
by P.C. 5637, of the 16th day ofeA;Zirsyt’
)

1043, as amended
1943 and was SO detained as at midni
’ ght of
1945, may be deported to Japan. By SUbSefteiI;Zergber 1,
, pro-

vision 1s made for the de ortati
naturalized British subject of the JlssalfsseJ;pan of every
of age or OVEr resident in Canada who has m(;il of 16 years
for repat'rlatlop,‘ provided that the same hade a request
d in Wr}tlng prior to midnight of Se‘t not been
1945. Subsection 3 makes similar provision P ?mber 1st,
to natural born British subjects of the Ja with respect
16 years of age or over, provided that requg,)sine'se race of
of these persons are not eoled i vtk s in the case
making by 'the Minister of Labour of a de & PHoT to the
By subsection 4, the Minister may includpor'tatlon order.
for deportation the wife and childr e in any order
age of any deportee. en under 16 years of
By section 3 & request fo .
final and irrevocable for therpll‘i%itsr;:t;?}[hShall be deemed
only to.the pr.ovisions for revocation alr edOrder’ subject
By section 9, it is provided that any R, menoe
ng deportation or placed under restraiigrifihdetained
ne course

revoke

pendi

of deportation shall be dee
med to be in le
gal custody.
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; ?C f356, lt iS prOvided .
epect to any person aturalized under the provi 1, with re.
aation A€ R.S.C. 1927, cap. 138 ;S;l((){ns of the
com the date upon which h Wlho is

e leay
€s

Natw! aliz
deporte ; t he chall, f
to be 2 British subject or & Canadia
. o P n natio

nal.

are Canadian Nationals, viz
g —

9. The persons
‘tish_SUbj_ecr’ who is a Canadian citizen withi
nigralion £¢ ; » within the p,
(b) The wife of any such citizen; Saling
(c) AnY persor m _out of Canada, whose fath
National t the time of that person’s birth er was a
persons | n before the third day of MD.-y’ or with Ahadiy),
pundre and pwenty-one, any person whose f,atohne thoug, ard’ ¢
such pirth, PO ess all the qualifications of er at then. nip
ped in this Act. a Canadian Ntlrne 0(;
who' by reason of his having b &tionai
National, t w‘hg at his birth 0°r gen' born ;
eat Britain Or of any self uring hj
| also of that Kimgdo-iovemin
or DO

in

sn Canagy,

& Doy ity
Ominiop

pationd
minj
On, and

pecame U :
British Empire, &

of the :
is still such & natvlona‘l; a
(b) AnY person who though

born oub
of
Canady i
a C
anad'
lan

nder disability, mak
ratio
n
y Téno
uncin,
g

an nationnlity.
y be made before
ster oaths in tha notary publ
e localityl l}bllc or oth
In  whj ‘her
ch th
e

; ma
person authori o admini
p de, and may be in the form set out i ¢
he S
ch
; eclarant shall transmit his declaration t edule tq
of Canada and upon the Secretary of State be(i)n the Secret
4 & o . Is
rd, where 4 m.l}d that it has been duly °e _Satlsﬁed o?’ af
upon the declarant shall cease t xecuted, it }fhe
" . 3 s
of the declaration shall be (;023 a Canadizll
warded £ n
o the

be filed o2 record,
National, certified €OPY
h an endorsement thereon that the original d
Zine ec]a!"lf,'
ati
Oon has

been filed of record.
hird Order, P.C. 7357, provision is made
e for
4 Or the

appomfim.ept of a Clommission to make inquir
the activities, loyalty and the extent of ‘5o ODy concernip o
‘ ) -operati
the Government of Canada during the wEP o;t3011 With
qturaliz ’ ‘ a
alized persons of the Japan Saneg
apanese r
ace

nationals and n
1Cn Can'ad.a in cases where their names are ref
ommissl Tini S erert
on by the Minister for investigation v .:]d to the
© vith a vi j
a view

to recomi i .
e el;dmg ‘;’hethel, in the circumstances of
r ances
that’ notwilzh ston ds.lould be deported. Tt is f‘“‘thck. any such
standing any provision of P.C. 7355 Itll)po\rlded
= J0, the C
~0om-

By the t
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gsion May, at the re
quest of
o of any naturali i T
ralized British Sub;:é:ter’ inquire int
of the J e
apanese

mi

a
C

rac
under the terms of the ssid: Grd

er in Counc;

uneil

final
make guch recomm .
endations with
respect to Suchand may
case g
s

the Commission d X
that any Person ofef}ﬁsJad“s@ble. It is f
Commission for deport t?paneSe race rec urther provided
under the provisions c?f lgndShaH be Subjzgzrilended by ﬂele
where any person i rder in Counci o deportati
shall, from the date ;Snsv?,hljecommendegnfgl P.C. 7355 af;zg
of such deportation CeaICh he leaves Canraélepol"tati(;n he
«(Canadian natioual_;’ se to be a Britisha in the course
All of the above ord subject or
e ers purpo i
the provisions of the War Meltjlsztr to [113e i i
es Act, R.S suant, t
) . .C_ 19()7 0

On the 28th
By this Order i?gfi? :Ce}nber, 1945, P.C

Tmnsitiona.l Dowers thed that the N ?414 was pa
the first of January, 1 ct, 1945, is to atwonal Emer o
on and after that d}; 3111 6, and by its Eome into forZ:ncy
Measures Act, shall };Ye d e war, for the erms provides thon
ection 4 o the first eemed no IOHgQII?‘;rpo§es of the Wat
Council may srder tsh mentioned Act 0 exist, that quar
made under the War Mat orders and r the Governor :
croated b orenndar 3 easures Act, or egulations lawf lln
“F January, 1946 sll? force immedi;;ulrsuant to authol;.ly
Transitional POw’e * ajl, while the 7\/53 Y before the ﬁlrty
¢ull force and effect e 1945, is i;l atiwonal Emerge g
thereunder, and thatSUbJect to amend force, COntinuen?y
and in force P— all orders and rmellt or revocati in
Dmergency Tran iately before th egulations so 10n
chall, while thatsztwn.al,[) owers Act ‘154 day the N a;(l?ade
oot subject to alflt is in force, 001;tin z T into fOrn i
i TGS y t(}elndment or revoca’clile in full force aflii

: ; 0
heard argument on e order of referen n under that Aect,
Canada, the Attorn behalf of the ACe to this Court .
Cooperative Comm?g General of Britisltltorney Generai e
f(})lr the Attorney Gle;eee (l)f Japanese Car?oéumbi& and t}(l)f
the submission ral of Briti adians 7
ish C . Coun
Canada, whi s of counsel f olumbi e
: , ile or th a sup

validity of th COunS?l for the Ce At,torney Ge*ported
e orders in questio ommittee att Illeral of
n.. acked the
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artwright argues that th‘f' Orc%ers in Council here j
h A matter which, m the absence of tln
d fall within the competence he
as being property and civil rightOf
the liberty of the subject Whers.

e

questlon 1
emergeney f wat, VO
:cial 1e islatures

the provt .
He conte trict ‘
Lo crime commltted is an interference with
b erred to the decision of the Court ?
0
(1). The contention

- 11 e re
civil right an ; :
Jtario 10 re M acKenzie
uncil are in thei
Co r nature preventive

is that the m hel
within the sphere of criminal law. T 5 a0
of war, a new aspect of tlllle;

and are 10
ceded 1 ever, t. by reason
business overnment arises which justifies legislation b
arliament in this aspect on A y
2 of the B.N.A. Act. It is zllz

within section
1 may continue to be justifieq
e

eded that such legislatio
ar has ceased bub while conditions arising
out

o is made to Fort F
Manitoba Free Pr(f; gances
however, that parliament by the e (2).
mergency Transitional Power nact-
VI, cap. 24) has recognize Cf Act,
:oh justified or required the that
War Measures Act ceased on the ﬁenact-
946. It is further contended that as the j&St of
¢ include the provisions contained in clau ¢t of
1 of section 3 of the War Measures Acze (b.)
declaration by Parliament that In res » this
neluded in such clause there is no conf.ect. to
the exercise of extraordinary powers };nlnng
Council from the first of January 194}(’5 the
f war or of any 0011tin,uing t’razy

Paper Company V-

tends,
N ational E

Pulp and
Counsel coB
ment of the

January, 1
1945 does n0
of subsection
constitutes &
the matters i
necessity for

Governor in
reason of the emergency 0

sitional post-war emergency.
Under the provisions of section 2 of the War Me
asures

Ac.t, the issue of & proclamation is to constitute »

evidence th.at. war, real or apprehended, exists or ICOllCh-lSlve

for any pfal'lod of time therein stated and of its ¢ 1as existed

until, whlqh ha..s not yet happened, by the issue Ofntmuance

proclamation, it is declared that the war no 100 a further

The Act of 1945 recites among other things asnfgjllioeXlSts'
ke ws:

And whereas U i
continued since t.h;he mtg)-n-al emergency arising out of th
unconditional surrender of Germany d?] war has
y and Japan
and

(1) [19451 OR. 787, at 796. () [1023] A.C. 69
23] A.C. 695.
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contin'u.ing; and whereas it
tranS}tIODal powers contin 1S essentia]
] during the contiDUameue to be exe
the war and it is pref of the
d he'reafter under SPecialemble t
) instead of being eXerciauthor
thfeﬁ_s in tﬁle ex1sti(;1g cir.cumstancsezdtun
an things one and au . 1
undef the War M easuresm‘l‘fcrzzf)d and certaip ssary th
that the Governor in Council qf continued inofrders and e at certgj
acts and things and make suche fa'ut'horized toorce and ¢ aiu,laﬁions
deem pecessary Or advisable b urther orders and authori 1t is essent;
purpose of the discontinuance Y reason of thand regulatizoe such furbhlal
permits of measure adopted dur;:g ilzdo{)derly ;aimergencyni;‘; he m:;
Dy reaso DeT as the emfor the
e“geney

B section 2, th . n

ize s}lllch acts and i}?ovemol‘ in Couneil i emergency

lors and lati ings and make f L may do anq .

? 523 éxistf;gu atflons’ as he may Ii:m time to t; ieon

in ce : : i

the war against (é}eltﬁhe national emel?r Téason of gll: g

qdvisable for the purpzlsanyf and J apange:ll ¢ arising Oucton-

e o0 ) , de

ing, by clause (e), certain speciﬁej?n Necessary ((i

nclud-

is still

certﬂ.in
Counci
aboub by

in the nay;

: atig 7
TCISable nal inte
| xception by the L loTeSt that
ltat 5u.ch t . b

7 B g b Orought
mdeT v I;Zr y cOﬁf

ay be nece Measuyreg erted by

e,xel‘CiSe
Parliamenf:

0 actg
made

continuing Of discontinuing in an orderl
e€rly m
manner

res adopted during and by reaso as th
son of the w € emergency permi
1ts

‘IllOﬁSU
ar,

Section 4 provides:

Wibhogt grejudice to any othe

erﬁgg H.lt} ouncil may order that tﬁlo“rer confe

e er the War Measures Act or e orders g
pursuant t

0

t in force immedi
iatel 3
¥ before the day thailsmf;orlty created
ct comes under
s Into fore
e

ree
and effect, subject, to

Gov

mad rred b .

. y th

the said Ac nd regulatiollsl Act, the

shall, while this Act is in force, conti s lawfully

amendment or revocation unde;' thl'ltliue in full fo
Is Act.

By section 5 provision i
) sion 1s mad
force on the first of January 192501‘ the Act t

On and after that day ti
y the war agai
a
f the War Measures Actg ";n:td Germany
’ eemed no

eClared tha,t

and Ja
pan sh
longer to exista 1L, for the

It would a
tion 5 just l'e?é)r?‘il;l 1;ha.t the effect of the
concerned, to rend 0 is, so far as the W eclaration in gec
o horit A dl er that statute n ar Measures 4 t'-
the stqtyt r orders or regulations t}? longer availablc h
atute of 1945 becomes the aut hereunder. e as
ority for t,

plll‘pOSCS [0}

However,
he orders

and regulations for .

" hich i .
Council L 1t pro

under lit; ! psgs' ?Sth December, ;3228, and an Order i

Interpr . isions and pursua , P.C. 7414 -

pretation Act, provides th tnt to section 12’ P;Lssed

a of the

all orders and re ulati
gulations lawful
pursuant to authority cr ully made under #
y created under the sai?ir :;ii War Measures Act
in force i 5
mmediatel
y

- T



ansitional Powers A
is in force, continue in flflti f1945,
ocation under that Act. orce
he Orders in Councgj]
T force from the provi.
h.ere LA ar Measures Act from ar}d aftel" the first of
glo0% o after that date, they der.lve their force from
January, 1950 0 o by reason of the existence of the emer.
referred tO- I do not think, therefore, that
fect can be give argument of Mr. Cartwright
effec 7 h declared by the statute of 1945 that
inuing necessity for the exercise of such
ly contained in subsection 1 of sec-

es Act.
of the above argument, 1no other

ith the exception > -
Wwith he question of severability) was made
e validity of the orderg

: me
v the Nationd

Ipstons t i 6}2’% shall, while thab Ac‘t;

comes i 'éct o amendmen‘t or Té

(0}
d effect subl
7 therefor® hat althpugh t
o to derive any

there 18 no cont
er former.

ttack (apart from t'
upon the orders which affects th
with respect 1 nationals of Japan. As I know of no othep
g respect, 1 would hold the orders

idity in thi

to this class of person.

d on behalf of the Committee that
on in so far as they provide
f persons other than alieng
ons of the War Measures

ground of inva
yalid with respect
It was next argué

the Orders in Council in questi
from Canada 0

the provisi
Act. : : v _
1t will be convenient, 11 considering this submission, tq
quote section 3 of that Act:
Council may

The Governor in
and make from time to time such orders
e of real or apprehended war, invasion or insurrectio
n

reason of the existenc
advisable for the security, defence, peace, order and
nc

deem mnecessary or
welfare of Canada; and for greater certainty, but not so as to restrict th
hereby declared that the powers 0?

generality of the foregoing terms, it 1s
the Governor i chall extend to all matters coming within th
e

classes of subjects hereinafter enumerated, that is to say;—
As will be observed, «“deportation” is not defined in the
Act but by section 1 (a) of P.C. 7353 it is defined as
pursuant to the authority of this order of any s
Canada to a place outside Canada. 2 Pemtptiom
served that the words used in subsec
¢ section 2 of P.C. 7355 are “depor-
tion on behalf of the Com-

do and authorize such acts and thin
and regulations, as he may %i,’

n Council

the removal
any place in
(It is also to be ob
tions (1) (2) and (3) o
ted to Japan.”) The conten
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100 in effect is tha
b rovisions of t these provigig,
py the P s of the War Megs DS are 4
ures AC a:uth .
2 Ollzeq

qou’l’lsel fordtl_le Attorneys Generg]

o s usod i the sttt s i qomncnd th

meaning given to it by the definiti, enough 4, ;. depor-

.| any event the definition in then in the opq, (;)lude the
order ut tha,

t

he earlier general langua .
/ (1), Fitzpatrick ¢y Of, ‘Ket e i

1ce to the specified subjects in th .. said i, o
€ subs H refer.

reason for introduci . 43
ucing specificati, eCtlon at D. 13
- 138
)

o were more or less on
t ss remote from i1 S wag th
10se Which at thOse o
Wwere ¢ Pecify
Ohnec; ed

the Waly ar}d it was therefore thought e .
the Jegislative POWEE of the Governor coflpdEdlent’ to declay

e AL

80 even thys fq, ixphcltly that

puff J., as he then was, said at 168

n the second branch of the sectig
N an

there is in

Jet it be ss.ud- rather of groups of subj enumerat;

thought .mlght pOS'SIb]y be regarded ;:C‘ES Wh{ch it ap‘;n

there might conceivably arise some cont marging] ca
rover,

within the first branch of the section) i

At 177 Anglin J., as he th .
C.J.C. also agreed, said €0 was, wit

the speciﬁcation should be deemed to i
bt as to whether they fell wt;’thbiz of i
y are—that ex abundant; 0(52;3
e

e

that
sublec

(an
enumerati()n

1 IS to |
Instanceg” ashave been

iy W}iether 0
h w .
hom Flthatrick

ses in whi
: ‘hich th
ambit ere mj
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rom the judgment of Gray

ken f
(1), as follows:—

. i videntl}’ ta
This lpstag 8" .
3. in Fong yue T9 v, United States
B King uiganspOrtation «extradition”, and “deportation”
g ot of removing & person from the country, a )
«ransportation” is xby,ware
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of the word 1n such & statute, _alt-hgugh of another juris-
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! any Thete. 8r€ also about 500 Japanese natio
to be repatrmbed ;Oiga“fm probably be desired to deport. At a later éls.tl:
now interne ipat there will be some additional deportees and voluntary
it is prood ® o aill als0 have to be removed. The Canadian Government
w; and deportation as soon as this
ssment. It is difficult to proceed

u embarrd
Japanese remaining in

control over

: :tripution 8L
with redistributl % { deportees a1 removed.
d deportees from Canada should be

that .rapatriates an i
or themselves and their effects an A phoviied
aintenance grant upon repatriation sufficient to take care of their
needs, als® that they be permlttcd to transfer remainder of
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1 wppreciute the desn'e.of th

immediate
their funds

You Wi
with these plans
be gmteful for your &
prepared to have these

It 1s to be observed

communication is use
word “repatriate” used with respect to the other persons is

properly usable only with respect to persons other than
natural born Canadian citizens. In my opinion, this com-
munication ords the best evidence as to the sense in
which the word «“deport” is understood in this country
As I have already indicated, nowhere in the communica:
tion is it used with reference to natural born Canadian
citizens and even the word «repatriate” as applied to such
persons is not appropriate. What is being done in the
case of such persons is expatriation.

Counsel for the Committee further argues that where the
personal liberty of the subject is 1n question, the view
most favourable to the preservation of that liberty should
be accepted. [n Eez V- Halliday (1), Lord Atkinson said

at 274,
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legislature not to interfere X ’ 5o BEEE

hat I nev

with it.
(1) [1917]1 A.C. 260.
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entere'd-Canada, may be removed, do f; Oa, or who, havi;?
i izens or persons with Canadian ( t .lr.lclude Canag
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under the DFOVI,SI-OHS of the Chinese I'm ame situation exisz-
cap- 95; Shin Shim v. The King (3) mgration Act R.§ CS
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nvicted of S.C.
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ne Immigration Act “relati
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(1) (1850) & Exch. 378. @) [
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’ qutho ent of the sovereignty of another
infrin-gelr; tion is clearly eXpressed. In
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Jefined ai ¢ the War MeasuT?s ACt 10 the conteyy of clayge
section 3ction 3 (1) I think it is used ag g1, €quivalent, o
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e Su
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the use of the
atter alligq to
The power of
Pinion gg the

time that the
80 at the time
t have authop.
Or regulationg

to Part IT of the British Nationality and S'ta'tus
repugnant to 1914, as Parliament, apart from a rescission
of Aliens Ac?’ ) of }that Act had not that power itself, He
of the adoption (1) [1906]1 A.C. 542.
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in question, in so far as they

iy ..ots of the Japanese race are
ed British S;:: Jj; 1S;he Imperial Act, and he
0

rliament purpf)rted to leglsla.te
contends that ev:}?ishi?aszaof person a8 in the S(zfldggsﬂlln
with r.eSpeCt th islation would be lnv,al.ld bg ieaMr i te
CounC}l, suel ;g Colonial Laws Validity lc i t. i
provisions of the ends that although Parliament, since
wright f.urtheI‘ (iOl T Westminster 1n -1931 1s not,
Sk Ofl ; 1elimitation, nevertheless, P %rllament was
subject to such 31 4 and 1927 and has not since 1931 re-
so subject in 19 sures Act so that there is no “law made

Mea ; :
enaoted the Wnamr encement of this Act” (the §tatute ~of
after t.'het eCro)l iths Parliament of a dominion”; (section
Westmins

inster). Mr. Geoffrion submits
2( 1%1 of EE;S}?Z?; iﬁigﬁiﬂi;peri;l Act of 1914 was never
' on the o
adopted by fCangsdei'tion 4 of section 9 of the Imperia% Act
Ip view quu for rescission at any time by a dominion
wh}ch Provldes ted the provisions of Part IT of the Act, it
which has a Opnecessa ry to consider the bearing, if any,
s lseegzll Laws Validity Act. Tt is first necessary to
G ﬂ?slef?c}(:: question as to whether or not there was an
consl

i rt II by Canada.

adoptl'on '?;fvf(ijltd dou}lrotless have been sufficient and per-

kel 13 rable for Parliament to have adopted the pro-
hfn')s prefeP vt II merely by legislating in express terms
s off : I think that Parliament has done the same
to_tha_t y fgtiler way. By 10-11 George V, cap. 59, passed
thg me 2tLLe rovisions of the former Naturalization Acts
H; 13?2’ Wereprevived. Mr. Geoffrion points out that the
?‘n‘st Act of 1914 was in fact passed by Parliament before
the date of the passing of the Imperial Act fmd ;cxhat t}I1e
latter when passed differed f.rom the Canadian ! ctC, n
the second Act of 1914 the dlff(?l‘ellces between the Cana-
dian and the Imperial legislation were enacted by Par-
liament and this Act contains a recital that Parliament
had “adopted” the Imperial Act by the first Act of 1914.
Mr. Geoffrion contends that in fact that was not 80.. How-
ever that may be, I think the Act of 1920 by reviving the
Acts of 1914, both of which had been repealed in 1919,

contends that the orders here

affect naturaliz sh
repugnant to the provisl
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include the declaratjq, -

ich would 1 ;aulon iy
Whtﬂ; adoption OfQ()th‘:hI{anerlal Bt S:cclond. ”
to rliament in 19’ : a tthe Imperig) legiSI&r:?tlon b
Pa 5 il In Foote’s Private International L atiop Wy
2005 the author states that Canada, Austra,liaw’ 5th ¢q
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the [mmigration AC? Ha0.0 ap. 9:.3 V‘,’hich excluded frop,
Canada Brltls_h subjects coming within the classes mep,.
tioned in section 3 of that Act are in apy Way in confliet
with the provisions of Part IT of the Imperial staty, o
the same may be Sa'l‘d of the Provisions of tp, Chinese
[manigration Act RS.C. cap. ,90‘ It follows, thereforea
that it is competent for Parliament to deny 4 British

ight of residence
Ir statug except
Ct} inC].Uding the

cubjects naturalized outsi.de of Canada the r

in Canada, but not to 1pterfere with the

upon the terms set forth in the Imperia] A
(1) (1837) 1 Moore P.C. 459
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ver other government is concerned, n
ns naturalized in Canada to re;,ol({)r
. J i ©
naturahzatlon except upoOR the terms of_ the Imperial Act
of such persons it is competent t’

0

put again in the ¢cas€ perso
ghts and liabilities growing from such

concurrence of whate
in the casé of perso

status.
Order P.C. 7355 €
that they have manl

ecites in the case of Japanese nation
fested their sympathy with or su als
of Japan by making requests for repatriation to Japagport
otherwise, ut there is no similar recital in e s and
naturalized OF natural born subjects. The recital e of
which P.C. 7356 begins is not to be interpreted iIlWlth

ning the scope of the recital in P,’ o 73my
Jeclared by Order 7356 is 1;1e 55.
removal of the persons concerrely
t upon any ground of disaﬁectl;ed
been put under the provi‘sio(l)lrsl,

of section 7 of the Imperial Act as amended in 1918
omission s0 0 place it must, in My opinion, be 'Eaker; The
deliberate, and as the ground upon which it is in fact o be
not available under the terms of the Act in question I())ut is
id in so far as it purports to revoke nf;tu::;lfr

aturali-

7356 1s inval

sation but valid otherwise, and the provisions of Ord

which deny to naturalized persons the right of COr?'Zi7355
nued

residence in Canada a
ass of persons dealt with by the ord
ers

in question, pamely, the wives and childr

of age «of any person for whom tllei\l;irllﬁzgler 16 years
order for deportation to Japan ” my opinion i~makes an
Orders in Council are invalid. It may be that sb that: tha
persons within this class are also within some Or(l)me ol s
of the other classes and their position to that £ G ier
already been dealt with. As to those who are nlo,é3 X}‘ient has
there is nothing in any of the Orders to shoW’ tIOWever,
Gov:ernor in Council considers their removai ne 2
advisable within the ambit of the War Measur CZSS&I‘y o
only attempt made in argument to support t‘hes Oct. The
the case of this class of person was the contentiz rders in
for their enforced removal was a huliaﬁl'ztlt t';he
tion of families. That li: rﬁ

opi
The loss of naturalization

consequent upon physical
from Canada. It is not pu
upon which 1t might have

re valid.

_As to the fourth cl

provision
measure to prevent separa
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wful custody: It (Bt Chiswick Police Station
Sacksteder (1), 1 think that Pickford L.J., at p. 584
t which I have expressed of this provision. T}
is to f})rovide that, once an order ;i
in the order may be kept in custod
n, even if the Secretary of Statv
lace for his internment, e

deemed to be in la
Superintendent, Bx. p.
took the same view as tha

object of the clause, in MY opinion,
rson named

detention is made, 1
and not only in a lawful priso
d in the order & particular P

of MacIinnon LJ. at p. 116. In
fer to the judgment of Viscount
t 394; Lord Wright, at 402 and 403. In my
rinciples enunciated in these judgments are
applicable to the point raised by Mr. Cartwright and T do
not think that the paragraph objected to is other than valid
Mr. Cartwright further argued that the provisions oi‘

Order 7355 relating to the sale of real and personal pro
erty of deportees by the Custodian of Enemy PFOperf-
ugnant to section 7 of the War Meab.’

was invalid as rep
sures Act. «pppropriation” 18 defined by Murray amo
eq 0 “ o . n

other definitions as «to take possession for one’s ow ’g:'
n.

I think it is in this sense that “appropriation” is

in the War Measures Act and I do not think that the used

visions of P.C. 7355 amount to appropriation in that selljro-
Mr. Cartwright next argued that the Orders in Coﬁ 18(?.

one scheme and the invalid parts are not Hotl

erable from those parts which are valid. In fact it is yt sev-

in the factum of the Attorney General of Canada tsh:ted

the latter two Orders in Council have 1 i
. ' g o operation except
{irst Or.dc.r in Congml. The three Orders in Council conpqt.ilt)gt st M
the validity of which depends on the first Order in CounLcH PGCOI;(; ol
: .C. 7355.

[n my opinion however, a i
: i _ applying the proper princi
to this question the orders are severable. per principle

anywhere,
has not specifie

Iso the judgment

See a
of Lords, I.re

the House
Maugham a
opinion the P

constitute

The question submitted on this reference is as follo

WS:
ine 11.10 15th day of December, 1245
llm.’ pires of the Governor in C:ou.bl?’
so in what particular or particulars :r(;g

. Are the Orders in Council
b'mng P.C. 7355, 7356 and 7357 1
either in whole or in part and if
to what extent.

I would answer the question as follows:
1. Order P.C. 7355 is valid except in the following pa
r-

ticulars:
(1) [19181 1 K.B. 578.
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. Council that the forego"ifllency the

eral 2 T th ti

to e question

ans\yer _ q referred hepe; Y Teasong

consldemtlon' €I for pe for the
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R.
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S

7355; 7356 and 7357, with Whicl}lll Counci
were passed under the authority of VZ}? are hep
1927., RrR.S.C., ¢ 206,. on the 15th of ]e)War ’
continued B Order in Council P.C, 74lecemb81‘, 1945
authorlty of section 4 of the Nationg] 4 passeq undo’ ang
tional Powers Act, 1945, (1945 R S Ca Emergency Ter the
Counsel for the Committee " =8), rans;.
jon respecting the validity S, apart frop,
| to be effective when YzheOthh
Na

jonal Powers Act came i
1946. He points Qut that thzséngrjor
pe within the amb1t. of the War e TS 10 be valig
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of the War Measures Act, should be’dior the purposes
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ese Orderg, t}}::yr
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therefore these Orders, even if valid
of December, 1945, ceased
day of January, 1946. Sec-
Transitional Powers

to exist, and that
when made on the 15th day
f the 1st

to be effective as O
tion 5 of the National Emergency
Act, 1945, reads as follows:

me into force oD the first day of January, one

5. This Act shall co
and on and after that day the war

thousand nine hundred and forty-si%,
against GermaDny and Japan shall, for the purposes of the War Measure
er to exist. s

Act, be deemed no long
This provision that “the war against * * * Japan shall
« % # he deemed no longer to exist” is specifically limited
in its application to the provisions of the War Measures
Act and in effect merely removes the basis on which Order
in Council may be passed under that Act. Tt is not an s
does not purport to be a proclamation under section 2 of
Act declaring “that the war, invasion

the War Measures
or insurrection 10 longer exists.” Section 2 of the Wqr

Measures Act provides:
a proclamation by His Majesty, or under the authorit
J, l y

2. Ihe issue Oi
( :OUDCiI Sh"l]l .be COD»Clllqi\'E e\’id e
d & enc t} 5 M .
hat war, 1nvasio ,

of the Governor in
apprehended, exists and has existed for any period
¢ perio

or insurrection, real or
of time therein stated, and of its continuance, until by the issu ¢
y U sue of g

further uprocl&mat-ion it is declared that the war, invasion or inst
’ irrection

no longer exists.
This section contemplates a period after the conclusio
n

of actual combat during which the period of emer
caused by the war will continue. Parliament gave eXg ency
sion to the same view when it passed The National Epres_
gency Transitional Powers Act, 1945, and embodied ilfnteh:

preamble thereof:

* : e

* %  the national emergency arising out of the war has continued
inue

since the unconditional surrender of Germany and Japan and i
) - and 1s still

continuing;
Parliament did recognize that the I i
he intensity and magnit
of the emergency ha.d changed and diminished ancglér un‘(ljlde
the Qrowsmns of this Act curtailed the extensive po il
exercised by the Governor in Council under thg ‘;:[S -
- ar

Measures Act.
The question whether
_ Th ' an emergency exists i
%rmlarlly a matter .fgr Parliament, and through the?\l}a]; S
; 7zzerg-ency Transitional Powers Act, 1945, Pa.rliamejlotm'll
oing in a general way what was done in special cases follo“l'S
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rder in Council P.C. 7414 wa
nd

ber, 1945
ted the gth day of December, 1959, and the
. . » into forcé of The National Emergr;folfe Prior
ct, 1945, on January 1, 1946 31/ T
fpuocedllie: 5 provided fop o
n Act, 1927, R.S.C for in
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the Committee submitted that if th
tive as above indicated that the ese O_rders
rt, exceeded the powers delprowsions
qnder the War Measures Act to the Gegated by
Councll- That the Governor in Council can onlovernor in
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d The Chief Justice in Re ChemiCalse 1s stated

The POWer red upon t»he. Governor in Council (1),
a law-making authority, an ﬁllthoq:iyt};e War
0 Pass

¢ constitute
h as should be deemed necessary and
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Measures

legislative enactments suc :
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 itself. He has been given a law-making po“(r)“ty as is vest 1;
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That it 15 a8 enactment to enable the governm
offectively in tIMe of emergency with matters et{lt to deal
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this Court. phasized ip
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implies, t0 clothe
Taken literally,
In re Gray (3).
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Ol:ders in Council have been passed. The‘]al-[' these three
caid for the view that they should be reql 19 1s much to he
as a code or a unit designed in the mai}l‘ ; and construed
express desires of those of the Japanese liany} out the
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¢ v. Sir John Anderson (1)

Counsel for the Corfunittee.) submitted that the worq
“deportation” as used in section 3 of the War Measures
oted to the deportation of aliens, and as these
that Act deal with other than alieng
or in Council has exceeded his authority. Thé

ies do not agree as to the precise mean-
It is restricted to aliens in Fong Y
It is applied to native-born irf
Eshugbayt Eleko V- Government of Nigeria (Officer
(3)- As defined In the Immaigration Act
93, it is not restricted to aliens. Upon thi;
ot necessary to pr_ecisely define the word
at as it is applied in law it is.,
a compulsory sending out of, or as stated in the Oxford
Dictionary 8 forcible removal,” and that while it need
not be restricted to aliens, it does apply to them.

The first of these Orders in Council, P.C. 7355, deals
with four groups Para. 2(1) provides for those Japanese
nationals who either have made a request for repatriation
since December gth, 1941, or were detained under the
Defence of Canada Regulations and so detained on Sep-

45. These Japanese nationals are aliens and

tember 1st, 19
as such are subject to deportation. The provision of the
Order in Council for their deportation is valid. Attorney-

General for Canada v. Cain (4), where Lord Atkinson at
p. 634 states as follows:
One of the rights possessed by the supreme power in every State is the

right to refuse to permit an alien to enter that State, to annex what condi
tions it pleases to the permission to enter it, and to expel or deport fron;
the State, at pleasure, even a friendly alien, especially if it considers hi
presence in the State opposed to its peace, order, and good government (;s
to its social or material interest. : 52

The second group is dealt with under para. 2 (2) of P.C
7355. It provides for the deportation of those of the Japa-.
nese race who have become naturalized, who have requested
repatriation since the declaration of war and who have
not revoked that request prior to midnight of the first
day of September, 1945. It is contended that the Parlia-
ment of Canada has no power to revoke this naturalization

(1) [1942] A.C. 206, at 219. (3) 119311 A.C. 662.
(2) (1892) 149 US. R /98 at 709. (4) 119081 A.C. 542; 1 Cam. 631

Liversidg

1927, R.S.C., ¢

reference 1t is -
It is enough to emphasize th
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under the Act; and the provisions of the At ;qs e Secretary o? the same
o as to the state
* gran hag

rtificate of naturalization apply b and
£ revo(:at.
10n

of the ¢€
This section 9 provides authority
a certificate of naturalization ‘Vhei or t
shows «pimself by act or speech to b (t]he
to His Majesty.” A revocation atel isa
¢ which has granted same anq le:sstf
sue
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therefor. This appears from the entire section, but is made
abundantly clear by subsection (6) hereafter quoted, which
goes further and envisages the cancellation by one govern-
ment of & naturalization granted by another government

t of His Majesty’s dominions. It was con-

in some other par
that Canada had not adopted Part

tended by Mr. Geoffrion
1T but had enacted a new Act modelled after the British

Act. In either view, in my opinion the legislation pro-
vides for revocation by the government granting the natura-

lization.
t if during a state of war and the

It seems to me tha
ency resulting therefrom one sO naturalized makes

writing for repatriation, he does so because
d matters associated therewith. The making
e persistence therein, as in this casz
o date after the cessation of hostil-
ities, provides evidence that with respect to such a person
his affections are not with Canada, the land of his adop-
tion, but rather with the country from which he originally
came. The effect of such conduct is a matter for the
consideration of the responsible authorities of the State.

The only question with which we are here concerned is
whether the Governor in Council had authority under the
War Measures Act to provide for the deportation and the
revocation of certificates of naturalization by Order in
Council P.C. 7355. In my opinion the authority here
exercised could in peacetime be exercised under the Natura-
lization Act. In time of emergency this can be accom-
plished under the War Measures Act through the medium
of the Governor in Council passing an Order in Council
and therefore in my opinion this paragraph in Order in
Council P.C. 7355 is valid. In Re Gray. (1)

The same section 9 contains a sub-paragraph (6) reading

emerg
a request In
of the war an
of such a request and th
to September 1st, 1945,

as follows:
6. Where a person to whom a certificate of naturalization has be
S en

granted in some other part of His Majesty’s dominions is resident in C

ada, the certificate may be revoked in accordance with this sectionfll) e

Governor in Council, with the concurrence of the Government fy -

part of His Majesty’s dominions in which the certificate was "rante(ii it
t-} .

A paragraph to the same effect is in the Imperial Act (Sec

7 (5), c. 38, 8 & 9 Geo. V). It expressly contemplates the
(1) (1918) Can. S.C.R. 150.
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son of naturalizatio )
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The th'ird group is dealt Wit}llj 1'1n Uch 4, un}éeof
7355 1% she nabirs - el sub: P2t 2(3) n
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gny B up to the moment of th(sael\l/‘l%e mayl: natural(-)
order: At the hearing counse] stateq ister
made and wouldi n_ot be made unti] no
panded ol With respect to ;g
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exel‘Cised as al?ove indicated the e right Iighy to
cJuded that with respect to such g oo Coy Voke jg
eason of the war for the SecuI?s:‘SOH it v el gop.
§ il y * % 05 neceS~
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request 3 eYldenced. by their not © Dersiste iecauSe
Overnmcnt, in compliance with thejy evoking Samen that
heir transportation, the cost they Tequest, hag oo The
rty and the dispatch of theOf’ the q
to them in Japan, qnd has arrangeq foe Dro',;.eeds
in Japan In making these arrangey, I their oy,
requests of the parties, it was only I-Clents Pursug
sary, that some date be fixed “"henarss\r,mble' if |
: Ocatioyl

a T

aft ) a
er thig J ‘d. o
roy ClSlOn iS

0
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for t
their prop¢

lOt neCes-
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t this Order in Council fixes the

rs tha ;
It appears hich revocation ought to be per-

be made. ate upon W

last pra.ctical d
mitted.

In no real s
is the procedure O

se can this be regarded as deportation, Tt
en f deportation founded upon the request
tive individuals to g0 to .Japan and to become
of the respe(jI an. It is not a “forcible removal.” There
o citizen of apf c.ompUISion: a going against the will that
is no elelllglltdo ortation. For reasons of their own thege
is present in ep otitled to the benefits and privileges and
British subjecgsy fharge the duties and responsibilities of
obligated tg tIS at a critical time in the history of thig
British sgbj.ec Ste o desire to return to the country of their
coqﬁ;r};,r ilili';lm;i d to remain and become citizens of that
racla =)

cm;;lt’:}ise same parties went to Japan and acquired g

... chip there, the Naturalizatipn Act, }927, R.S.C..,. c.
citizenship v’i des for their being deprived of British
138, s. 1'6, pl'z similar provision is contained in the
citizen.shlp. ;4 &5 Ceo. V, ¢ 13,5 17. This cancellation
[mp.ey"zal filcl s recognized by the comity of nations. The
of C'mzins fl;re is disaffection as evidenced by the volun-
basis, t e?e'tior; of nationality in the country of their now
tary acqulslThe people with whom we are here concerned
residence. ssed their disaffection for Canada and set forth
have e}iffpriion for Japan. They have coupled therewith a
il ei to Japan. The Governor in Council under the
d.851re t(; bies decided to facilitate their going by perfect-
frnvcm;:s al;rangements therefor as above indicated. This
}ng torz 2 matter of policy for the government than g
1qsu;sltion of jurisdiction for the COl.lI‘tS. > N o

It should be observed that their Bl‘l.tlSh (:1t.lzenshlp 18
not'c;ncelled by these Orders in Council. It is therefore
suggested that at some future date they may return to

X da. That is a matter for the authorities and one

Sir::h Ltjhey have no doubt considered. TIn any event, it
does not affect the validity of jche Order and is not a
matter to be considered upon this reference.

In my opinion the Parliament of Canada could so

legislate and this paragraph is valid.
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fourth group is dealt with ;

s n
The and children l.m'der sixteenpara. 2(4). I
theson for whom the M'lnlstel‘ Makeg oy ars of o :fﬁects
per B Japan and provides that they - Order fOI‘ any

gion eder and deported with g,
guc ome Of the wives may be
that 203, but apart from those il ra,
9(2) may be sent away notwithgy, o be Obseryey (1),
they o request, nor is there gp ngy th thy

°h ergop : fnelyq
cla.ssed

the
} _ Y reci Y hay
signé ot of the Governor in Couneiy ':}?; O‘r‘ Statemeit 1
tvh? . advisable for the security o oa, h I he )

5alyWa7' Measures Act. Moregye

as r 5
ghe " Under gy AUired 1,

{107 Act, ani Iiaifl;cslaljg :}}: 2 amendmey, g ther Uurgliy,
.. may be that y 1€ WIVes wepe born & LR 1937
11:.11 retain their British cxtlzenship and I Canad
stl There is, therefore, involyeq wi esir 4,
here-lement of compulsion whjgp, u
coui"il cannot be justified.

sted that this

was suggeste Paragraph )

It might not be separateq. Thatwizs eludeq g, A
¢ may be all that was contemplateq AeSII‘a,ble, anq
th?agraph goes much further. T4 m {
a

rovisions of section 4 of the Nat; ed ungge,

tTh,imI;itional Eouiers A ¢t to take care ?:ﬁl Cm ergency
not, involvethe possibility of o Brigig," eh cases ang
not signed 2 request, and therefore entitleq ¢, TonL- g
Canada, being compelled to go to Japan becayge }in aln ip
pand has requested that he go. Tt ig difficult, ,, pl(:r hug.
rule that should .apply to all of the childrep but rase g

caking the C.hlldl‘en oBEat I.lo,t to be sent unlienerally

arents are g0Ing. In my OPINION, as drafteg thisss both
graph cannot be SUPDOI‘t?d as valid, Dara-

Counsel for the Committee submitg '
7355 18 beyond the. powers of the
pecause 1t is in CO.IlﬁICt with section 7 ¢
Act. I domot think that contention ig
of the War ﬂleasu.res A(j‘t 1s dealing wit
of property b}.’ His Majesty for which Compensation ig t,
FRaes, AL 0. i ens .Of NO agreement ag to th 0
pensation it will be determined by the Exch
Jesignated Court. In para. 6 of P.C. 7355

hat parg. 6 of P
Overnor iy Councii
f the Wqp M easureg
tenab]e, Section 7
h the aPPropriation

€ com-
equer or other
His Majesty is
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ropriating property in that sense, but is taki
n of the property, disposing of same and aking
he proceeds, less expenses incurred therew-:ran&
ho has gone to Japan under one ofl h, to
Orders. No question of compensation is involved these
sections deal with entirely different matters with ;eSThe

pect,

to which there is no conflict.
Counsel for the Committee also submits that para. 9
- 9 of

.es in that it is contrary to the
pro-

p.C. 7355 is ultra v
visions of section 5 of the War Measures Act. P
" ara. 9

reads as follows:

9. Any person for who

not app
possessio
mitting t
the owner W

m an order for deportation i
ation is mad
e and who i
MNOo 18

detained pending deportation or who is placed under restraint i

of deportation by virtue of any order or measure made or ltn the course

section 4 of this Order shall, while so detained or restrained Ib 315‘311' under
3 , be deemed t

0

be in legal custody.
Section 5 of the War Measures Act reads as Eollow:
: ' S:
5. No person who is held for deportation under this A
any regulation made thereunder, or is under arrest or d £Ct'0r under
alien enemy, OT upon suspicion that he is an alien enemy e;ntthn as an
’, OT 10 prevent

his departure fr'om Qannda, chall be released upon bail
tried, without the consent of the Minister of ?Ii 3t11er\visg
1stice.

discharged or
lar Counsel contends th
at para. 9 depri
- eprives
a

In particu

person detained under Order in Council P.C

right to have the legality of his detent-ior.l .inﬁ?ifegf-the
nto

unde.r‘ha-beas corpus proceedings because by it
PbonSlOl’lS the legality of the custody is finall 11 e
in the words “deemed to be in legal custody,” chletermmed
a return to the writ that the person was so ,det ( therefore
preclude further inquiry. While section 5 s;ned b
Measures Act specifically contemplates such the War
with the consent of the Minister of Justice tIID;OC%dmgS
purports to take away the right thereto anél ey
beyond the powers of the Governor in Councills thietefors

| Tt should pe observed that there are no ex.r
lflgrpzrzj;r?tw(ilc]h geny the party detained the Figii?sti ;Vords
above indic teLcClL o provide that a retu Ers
writ and its ZV il V}:‘;fjlljlld preclude further inquiry r'ri‘h%s
7w zilt abi ty to the subject is jealously {.;u is
! ¥ : is one.of the methods by which th aI‘Fled
y question the legality of his detention and is :GSUdeect
garded

as an assurance to the subj
ject that he will not be illeg
e illegall
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\der arrest or detention

b eld plished rule th h
esta at only eXDreg er

1
al ]eﬁnit’,e as to po.int_ dil‘ectly
2 usion that xyﬂl be suffiei and Mmparet a
he penefit of this writ. Ip g;r_lt to &}tlvely ngu&ge
Rhan Shim pI‘lve th 0 Such

ul
fore, j4

e
S lg,
n a
Slage OFS beCOme

concl

ft .
of " . instanding the strong 1a o
ngllage of thv The -Sub.]EQt

e Ohinesgng, (1)

nof,Wl

gra son Act 1927, RS.C, ¢c. 95 4

wrl f habeas COTPUS Was hefd Procedyy,
tained under t%}a_t Act who des; t0 be gp, by

B L B sl gy 0 ]

of the Controller of Chinese ImmiWIth,Sta,ndin the ques?.rty
The Defence (General) Regul Sration 4 t}%t eci A3
, Government of Great Britaiitl(.)nS, 1939 5. Ont.ra.:yIOII

) i ;

g. Any person detained in pursus nelyq ) 88 aq,
in la“vflll CUStOdy and. ghi lludnCe of th e as Sect' ptEd b
all be detaip lop §.

0 be is regulat;
ut.llol‘ized py the Secretary of Stat ed ig lation S
a e and i 0 suc} 2

in L Dlace e deemed

- sue ac
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v. Secretary of State for How?ns of Sect,iocorpu
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claimed that, if the order purports t
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but despite, the regulation ]QI prisoner jg
Order, 1916, contained a ..«imitlalf e

X Provisio

the order
cuance of;
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an alien might be put on board a ship and
; and detaj

ned in

the Secretary of Stat i
wl be in lawful cusbgdcv‘dl;‘;mod’ and while so detaj
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(1) 119381 SCR. 378
(3) 119421 AC 984
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is to provide that once
: an or
he person named in the order may be keri i Eu;)tl der
o lawful prison, even if the Secretary of Sfdy
articular place for his Thternmoetit Wuh;'itﬁ
] 1C

object of the paragra,p'h, in my opinion,
of detention is made, t
and not only in

anywhere,
ified in the order & P

has not spec
he can do later.

In the House of Lords

para.
tion which is,
owers.
Liverstc
9 will indicate how apt are th
ascertaining its effect. It reade

S

Lord Wright speaks as follows:

8 of the regulation does not, in my opini

n
apart .from para. 8, unlawful and ll?n,
1t is inserted to settle possible do bn‘
ige v. Sir John Anderson (1) Al

In the first place,
render lawful a deten
warranted by the Secretary’s P
as to prison 1aw and practice.

A perusal of this section
words of Lord Goddard in

.in part:
Any person %+ * * who is detained * Kk
placed under restraint in the course of deportation ¥ ¥ O,: who is
« * * while so detained or restrained, be d shall
2 ) eeme :
custody. d to.be 1w legsl

r restraint, wherever that
will “be deemed to be in legal custody.” thIatt 52:: : = s
clude an inquiry as to whether that legal custod 'Ot' o
fied or legal within the terms of the Order in Co); sl i
does not therefore deprive the party so detained or . - -It
ed of his right to apply for a writ of habeas corp restran}-
suggested conflict between section 9 and sectiogl u58 This
opinion does not exist. e
I.t is contended that the right of a British subj
reside and to remain in Canada is a civil right aid %ect o
that para. 6 of Order in Council P.C. 7355 prov'd_urther
the .protection, sale and dispatch of the proceeds lt i R
realized from the sale of property belonging t © Japan
vsrh.o h.as been deported, is also a matter T)f r et
civil rights; that under the B.N.A. Act by s;?:t(i)perty iy
such ma’?ters are of provincial jurisdiction and il;) o O
the Parliament of Canada may purport to le islso far.as
respect th.ereto, that legislation will be ultrf v%te wih
t.berefore in s0 far as these Orders in Council bein lrfS 'and
tion purporting to deal with these matters they ireegﬁlsia,—
ra

It is his detention o

vires.
The validity and effect of these contentions und
er

normal conditions ne
ed not be her i
e examined. Th
: ese

Orders in Council constitute legislation passed under ci
(1) [19421 A.C. 206, at 273. e
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In view .Of the foregoing authop;
the provisions of these Or dersor}t}’, the ¢q
regards ultra vires the Governor In Coungj tong thy,
Measures Act are not tenable in

The second Of these Orders ;
€rs in COu 3
neil,
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Any person who, being a Briti
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ted from Canada under ;}hSh 3
« wshall * * * cease 1o

an national.
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there discussed, in My opinion this Order in Council is
valid.

The third Order in

mission of three persons:

« * * To make inquiry concerning the activities, loyalty and the extent

of co-operation With the Governmend of Canada during the war of

Japanese nationals and naturalized persons of the Japanese race in Canada

d to the Commission by the Minister

iew to recommending whether in: the

;r names are referre
circumstances of any Su¢ rson should be deported.

The authority of the government to order such an inquiry
cannot be questioned. The power of Parliament to legislate
with respect to Japanese nationals and naturalized persons
of the Japanese raceé has already been discussed when

1) and 2(2) of P.C. 7355. In any

dealing with para. 2(
event, this Commission is but a fact-finding body with
power to recommend to the Minister. Any order for de-

portation as 2 consequence thereof is upon the recom-
mendation of the Minister, and the Governor in Council
may pass such under para. 2(1) or 2(2) of P.C. 7355.

In the second paragraph thereof the Commission has
power to review the case of any person of the Japanese
race who was naturalized in Canada and who made a request,
for repatriation notwithstanding the provisions of Order
in Council P.C. 7355. This is obviously but providing an
opportunity for the reviewing of the case of one who has
been ordered to be deported as a consequence of his request,
and notwithstanding that he did not withdraw same before

the 1st day of September, 1945.

In my opinion these Orders in Council, except with
respect to one group dealt with in para. 2(4) of P.C. 7355
are as passed within the competency of the Goverhor ir;
Council under the War Measures Act; that para. 2(4) of
P.C. 7355, being as passed invalid, does not affect the vali-
dity of the other provisions of the Orders in Council. In
my opinion with respect to the different groups the provi-
sions of these Orders in Council are severable. Brooks-
Bidlake and Whittall, Ltd. V. Attorney-General for British

Columbia (1).
(1) [1923]1 A.C. 450; 2 Cam. 318.

Council, P.C. 7357, sets up a Com-

of Labour for inves i
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The question submitteq o, ,
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