This copy has been provided by the UBC Archives [or UBC Rare
Books and Special Collections] and is to be used solely for
research or private study.






T

[ p—

FOR RESEAKCH rus.
NOT TO BE REPRODUCED wIl

Rare Books & Special Collections an
The University of British Columbia

HOUT PERMISS 1w~
d University Archives




\\ 2 | </ T e : ‘
4 ‘\WA\ Vol b i “Frette.,

This

busands [ Janand f
0L Japanese from eu.rnin

’
| v
28 1 T o A0¢ 1 \
s 4 o ) R >
| &V, ’ 8 D - ...H“..,_ :
1 11in i o = s y /7“9
; . 1 s ¥ :_l ‘ . | ’ ) { 1
- ‘u‘._ 119 -y 2 ok - . + .._ qh\_. ()¢ 2 ) F
{ £L . u W,J w A0%F. O R Y i Z.r.iﬁt. ? H _.*I-.H.m.\_ :
. b o - B ..._IHHW 8 _ :
" : . 4 - 'l ) ‘
 edn, lCense - 1923 . 40%: 1925 = 15
errin - ! & \__,Jr " 10 A s ] L:ff
.\...H i . - . ’ - i . H.._x uc
| 1 ng _cq_arr-l. i i 1 3 T ™
- E ne 19 IR . on \_C\ . oL c
&L 1] ww.w .m.L._._nw Wals - - "l | H ,..@ - “_...,\k n
1CE} [ - 1 - - H \ o
8 Ty, \ S
" !

W C L FH..._M_ ..!_,.__u..m..u.
e - e 5 N L R g
J b | 4 QI I ....W.. - .
& o d 87 dy . 1 h 9 £ 43 5 p
id vnw.ﬂ. o fwfhu ﬁ* m, Ww-._ﬁ. O&. o £ 5
“Je€Ct of further elimination
J A J C P.M mt ....\‘. c Y r ~ 3y 4 =1 £, ) P
H_..v _.u;., ﬂ.r..h.... .Lﬁwn\,”m.;...ﬁ. .m.\,“ m, .“...p:,_ J_d_. J.P U.«..J ; "
~eiral cil Ofderea thmat =

MU« q : 22 T4 oo s ~
] JEC 1n Salteries be resident White

ar .l.n. “ rh P\.nu. L Qﬁ ol .MH

.“,._.. i q.w\_ H"\: ian N1y - .y
lans only are employed in these estatilisy t
LN ¢ R o el [ . r\.. ) m.-w__ (=] m .

olicy of gr: 1imi
Licy oi .H:&::H €limination still stands at the -
ands a 1€ Present time as

m

tar as SALMON Salteries are concerned but r
TwE 84% Concerned but as to Herrine i i
LIring calteries th
Ce 5 e

‘ 1cae qf.m..w...m .......%...‘..n. g Y Y commle+ - v .
o > 0! ,....P(Cﬁ...uu..\ ..Ewa ”..H#a.mau_h,..__._.q m..u.m ....u..._ le .muf n X i X
o s o o 211 ! . &l orce

L

- -

that all employees »f heypyd a
OEEE B RETTing Salteries must be resias nt %h
3 : Y 2 ' O i y 3 4

...11. 14 3 ...._ W 4, 4+ o - |
ritish subjects or Canadian Indian: This
ans, (Nnis

order does not alffect

”, S Y £ m.. s N . —1.\V- _. AR 2t ™ 3 1 " ¥ ~ n”— | — H 1.
n | i 7 L = s - A g e )4 -a wCL J >1ﬁ..‘ m....‘ ¥ H 0 —.Hr :...Unn e " - CL om AVH
) ] ” : J ! e

I can find hing i that v
ci » H H-mo | no } -] 'y o :
thi 1f in .ﬁ:m AH.I,_;.H..J_.OU Act that r ] €8 pover to ti
: -2 D . & ne

_ - ._' & _ﬂ ” un - H v M‘H — H H - - ) $ ﬁ 1 - } & ._
H i o 0 ﬁ n" ! Amw 1} O ~d '] H L N ._,_ ! ﬂ - 4 ._n. - _ \ H =L -~ 11

4
- g
fne A r ¥ . = ~
1I1E ct gives the ﬁ_.Oe.PH..JOH. In=Council pover to ke r 1
& 'd 3 el € eculations

VA W, L A. - ek - .
Y - - T4 wal F".r(. ,

etails 01 ] admin 4 . =
+ the administration of the Fisheries Act is forced

rOR RESEARCI x «- <
NOT TO BE REPRODUCED WI [HOU

Rare Books & Special Collections and C:._::.f.:
The University of British Columbia

T PERMI15 0w
y Archives




et 2 Y
e — — "

Q

c+

D
cr
-

h -
- " d _...w,w..._ . __..._ & q
{ 1 . vil€ Qe - &
1 , sti
L L ] ™ J L on
= - & unt ) -
| _.l_.r.ﬁ nee _. £
’ ¢ 1 T \ 1 2 WL _nu ~ ‘" 1\
i icy orf ¢
v -~ L . L v A.
] . ) 1 ™Y” > s
w..ﬁ\.. LA 1y " dﬁ
HC COM ] et 3
e from the £y : w,dﬂ‘ouu5usv,u;:
. | | H.b 1y +.,.4-
k. L ritis) Yl
" | ssd . ” v * { G . y .
rio t€er 't 5N B 7 Columbia, phy
.- - v QO Ll . e
. p "y < O A} -.M » 4 »
- d v ' | d 1 ] ¢ :
o » it wi 4 égal and j
| <\ 0O nﬁ.
i 11 3
i nas of ¥ N o
; i, . +10m e ju.:
_ s yllo ;
. ™ = I "
! Wl £ Y ..
. i b A L ..J_l, ‘.k_ M s &
- ] L ' umw .na ﬁ ﬁ
- N ) g ’ ;_-
_ O Other ¢ Y hit
) L ¥) f_._...w LA lm c- W. -
k . lans: - “ubgject: nad
] -
i : 111 4nad "
- - | L, i ) Yy 7
L = o - \h— % 1008 -
ling « ° et 1925 -« 157.
Lo . - & / 3
1 - . ]
. d L - o L« P 4 » » o . ) - um . -w o Hﬁ 2
’ - D0)C « ~o - F . F i J ¢ ) E P,
YEer icense - 2 : 1926<15 ; +2=10%; 1925-159:
{ “,._.. . & _ 4 ) s .ﬂ‘. . lm - T o
P ! - £l . - ; ) A e e o e T
T I 5 e e - u._-n :
< e U — c A_rl‘_. == H P ’ _C‘ -
J N hw\».. ( - ~ - < o) - \M . e l~ P ) =
ol 1C¢ T S - H‘,u.....l 4 - Hh.« N
- s L) L ]
1 - ofl
in 1925 the 3
S 1 - ﬁ ‘.‘N\ b
N 1 T e
( . lsherie tte d ] o s
’ 1 10n . s £ 1 } 2 L3
4 0N { . - . - a3 d { m H.ﬁ r
4 '1%18h Coi 1. 2 e b o
3 F o 1wy +) LY
.I-':H. ﬁ..‘ [ = Nauh! : 4
J & o £
J A1 [ o 4 ~ ?_ DF ;H. h“_Ha.ﬁ‘.w er i MM. L g %
ese, i el i ilnation
- ey Y11 b1l # n
e 5 ¢ ,. o) L3
- J CIer e 1
. i F H. | v 4 ,\. ._.ﬁ_ qg -
A 5 L Ordered +1.+4
= st . — = 5 i

™ 1 : a
igth S v | } 1ul 2 )..ﬁ L
L e y &
. < Il ! 3 . - »
St £ - i24n ..lm, .ﬁ.__. L &Y b
i N e 5 Aat thisg exrcent e ]
= 7 P o — \ e
b ' B VH. ve - -4 Vo n.m
car ) - e
> ..._ 17T 9 1 3 .
L .m.rh I'eE M..u.«f.”\.‘..ﬁ my_.u.‘. 2 1y .
4 L E h..u.ﬁ.u..r\._ r-N.wr-m hJﬂ H-
wmivigsv o o) )

5 to €rring valteries the

4
.

5]
(8]
L]
[}
cr
-
e
Q
o
[ -
(D
ck
~
[ .
]
~
<
o
A4
r-—J
l'\
N
—
M- |
[
A
|
D
ot
[
.
cF
P

o
c+
e
=
[4))]
_5
3
3
c
"3
ale
~~
ct
-l
1]
1
[
»
)
3
«
b
0

o/

2 ¢ - ” 2 S
- 4 v dwll U D] nu._..v..hi. v, : ..M "
- sl L 1A ( e in ;“:......._....“.._ miy s

s LIl1

Q
{

|}

L |
L ]
N
jote
P
ct
[
fa g
i
(
et
’ -
—d
~
.
=
=
et
-

_.C_A_A_.:J_::,,f:_C_:

NOT TO BE REPRODUCED WII IC:\_. _U_.N_w?:u.v‘—: :”/

Rare Books & Special Collections and University Archive
The University of British Columbia




. a Wi

-2
s
tter
o o L i \V b | M 10
"l L LA( _ ) :
. 60 ¢ :
e L6 “NE81ty, to
ntubey sedeni’ vr V0 entrust ¢
v <) i h Al 1 1~ \ i ¢ ﬁ‘
[ < ) 5 \ =] - . z M.m
APH-..,'..., e o ’
Y ‘A=Council the
L L10 ) nH.. ,ﬁo T .
CCensary for g . SK€ rules
4 wil( fnu.u_.._fn..Juﬁa_—,.m. ( g
WAIl18 T Y *4n .
"wesOR of tha Act
L

v 4
AW § 4 1 ]
4 vJl0 l& Or -
| Suitr 2 "% 40llowi it
- 4 L - £ - 4 | = :
~ \ L ,U..l- Il S = :
“il L i k'
‘ - 428 L.’». -..“ £ < - ~
¢Cil10n y f ﬁ;ﬂ
t - i . - - .
i ) e AU ; ..AU
I-CIJ a
G [y NJ.
il L or v §
v 4 a C eQq T ”~
\ o vl ___ IM\J 11/ & .
o . fuctior n -
" ) | 4 1( 8% a4 + &
\ Ire Lat ] r,u.-_,ﬂ....._._.w,. of sty
7 o - J & ¥
' ' HJ ru ﬂ o e m : . - m/— ) “
: . v 4JA8111ln -
\G ) %o rohibit |
L N id f T % - ~ .
A 4 L9 L SN ...l-.p. 114 nm\.m 1 .
- "t ol i ] m..- ... -
=t - & ot )

cr
| -
bt
- ’
-~
—~
)
T
c
a
o
£

¢ as = ) .
4 & _..br?.:.lw.h__.w,.._. y 4 e
T ANBBOR OF licentas:
—dd T
’

2
7 \ .
l.4” Y Y SN E v
- VALJL 11 E
- I Y - me 25 1 y T+ .
4L L I g
any N et L any fisj
18] ~ e .
J n fro & or £ V. SARE W s portion of
. via wile t r 4 : . y
< G 11 N w ! .
: T Carrviine 0 9o
o =450 VL FH.(J. GH.
4 ..SA -
—Pha‘.\ .uA.VHouﬁ_”-h\ 7
JI1

b=
-
]
)
<
)
- ]
r
-
1

thereo;
CL €01,
4 .._“wk.-hL.(M‘._l ’ i ——
L < ( r |ﬁ ) I a2 P
id & - -
4 VE Y1 ) y E
U i wer to an ; p
vV é&an F ,ﬁmﬁ.‘:.\ e =
- [ - YL 1lE5Y
: 4 | O L
: L-\\x GO ~C .VW

or t _
=4 = | T ;
- v l.;._../_
L} I 3
i
ol L€ T v
{ \._ -~ .
In Bpd vtAtbed to British y
In Britisy S TR SuRJee
ti : . e it i
: Vrlr__u | 2 . : e g L Y
4 110 18hij
L wd t
: - - r._.rw.. "_,.fﬁ
_ . o m : E ﬁu. I Y+ 3
uerl Ereo g . » i A.”Q ,.(S.W,_.
i 7 o e b C .W..l.., .. -—_ ‘TR
m d LVLIG] o LU cct 3
A 0 Ythin woRE BRS UNRL) V e
" 4 { N _ :
£ ! neg + L 1 . e 4
. L Glle Y ] .
Ctionality
o " N € Hﬂ 2 0:
s A H s

m.. “ V € : ] :
J vV & ‘.__._ 1 h _
- - A i .F ~ | [ -iJ '
I ﬂ..u..._.a.. Ca L ___..._b .~..
& b 0J a U A\ nL i A“ ]
L ] \ 0 t } } A i 2.
16 ¢ ' o y P
Ll . .Z...n., w.n...m.u,\rw- M.ﬁ..v\

_ O
={ €T ! ! ;
ic . . - % € alien L e
! €1 it Somai g . > O countires
= ¥ L & Ui ; ! : ﬁ.
' neCh contain 3
- 21 j -~ »
oct Hm..,..ﬂ_.v._H.T.l /

-
(
=
—
o
O
ct
-
Q
ct
~
-
(—“-ﬁ-
bt
Q
[
-
ck
s
o
i
™
s |
-
pars
[
2

FOR KESEARCIT T Ura - :
NOT TO BE REPRODUCED E_._,ICC,_. _u_.._wg_vu.,:.: H,.
Rare Books & Special Collections and University Archive
The University of British Columbia




¥
o
r-’
r&.
.
L
(¢
ct
o
et
P
—
—
ct+
-
Q
(—-L
i,

.
Q
c+

-
ci

0

~

=
<5
o
!
c+
- 3
o)
(R
H
&)
o
i ]
Q
@

' § < ) ~
4 - fl( __.f \
» 1( \ -
’ M o )
- - 4 Xl H_ 1 3
- L T- ) &
Co re f 43 : NRATIRS il fierchandise of 1
“is nru‘__ﬂ.“r\d .n. . L < oJ rﬁ—. JJHMI.M.
a4 [ i or 24
OV .n
: v agents gij \ “ d
frdaifida b , 1NZ81ly or in purtnershi .
/1 Ll V( ) Ct " bl ) HA\WF
v e R ]
u e . )1 rtice?
. vl '8 O3 . } +
J c lh-ﬁ hHor LllH
Quy I 18 ¢
B e o
~ | [ ¥ J \ _.(.m(.
“ v +4 CC T4
" & “wilg 7 |5
\f‘ s " L_t. ub! s uhh.ﬁf.‘_r... .\J_ } P = o
; l.(LI.._.x.. ,H.C.mf.\. 4_ .”_. v
s r ot - ’
Z L \M / 4 P L-b
4 - o~

- - W e

ket til €Y ence i
disi f.ﬁ. cen v L¢ :_..m. D . ~ o
F ¥~ ~ all b ) I ! 2 .
: ~ W . = . :
in Clan e 2 ¢ G r ,.,.n.ww 18 this:
- i€ SRV Qﬁ s ~ 5 Wione 2
e ¢ Vi vl an ...<a(\| .ﬁw .
britis) u 4 : v TERe Dighk as the 3
s U L v o ﬁ_ ) C 7 . - . 4 £
s mn\k_. /4l L MHJ nfu i FH-
-+ v€ and manufacture et
- » 00 _...Hl_i,
I} iU

rignts g; a , e
L& - CL .H.HFF,.v_ .ﬁ..am ‘ ;- .
ad b L \: - | ¥ “un..”..._.\ . P LT 2 17
Ha 11 you are a _..CH..\u..._._.l,h.. n Ci
oA, artisan e
\n, ete,,

—
ct+
o
=
=
cr
o)
H
._
o
(\
c+
g
c.l.
£
ot
4}
-
B
kl
[
-
-~
)
>:
o
[ =
o
o
=
o
(&
&
(g7
o
@
u
=
DJ
€
"
0
c—‘.
W

n
«Q
c

| .
-~
-
-
0
(L
C
-
c+
L}

L
~
(N
L
L4
e
-
=

}-...'
"
ct
—
e
®
=
cr
@
&
=
cr
—
.
[N
-

Q.,_.... 1Nu. 1€ .CL. .
v LAl | 2 ) LTV
: "€n pronounced Ultra Vires in 4
v ~ & j 4 i€ .U_..;»..,__.Mﬂvﬂu > 5
| - s wd wH

er ..m.n..._m,..‘ T coun ! !
2 ] 53 ¢ H » .
5 .h.. L..J . _wnn,\.r [ (J.n -W.‘J ﬁﬂ).\) __._ﬁ.v.au m\r
Act, ever, would remedy thi
r : tJHml.

- L] w - - - - ¢ . — ’ e d
\ rOh L F] L. - ol PAHH -~ .L-l P F\H-ﬁ‘ n& AH lh.. L s .

_AV_A_A—.}::C.'. ,,.

NOT TO BE REPRODUCED WITHOU _\_,.__/:::‘...l -

Rare Books & Special Collections and University Archi
The University of British Columbia




oy, (T

=
=9
)
>
ct
ct
:—)J
o
-
ct
@
o
o
n
-
5
¥
=t
-
b—ta
c+
H
Q
=
f=ta
]
ds
[N
c*

ritish . 2
- a [ - :\J.
YJ €C1 r 3 /
" clll € m_ uw\._.. .m
, e i1 :.4.N_..._ : dHh. ks .
| buraliza| e Ultra Vi
| . T PR n ..\aml - A .._.H..A.
~ k. L O E 2 . S
;s . rali no limit tion
i £ L /Al ONn +h & :
2 4623 _.. U il ¢ o9 S :
] Ly ,:p"_ O.Wo ._.1..., g ﬁ .WH \m...pu.._\..u.,
ol _ : 4 ! p-ﬂ rayr
Ris ) & ik TR W m T
tever doubt may exi A NATURATL-BOR
M. n_.m ﬁ L+ u_-._.”. < ﬁ_.\u_ .ﬂvﬁu »q & .ﬁ
¥ o ¥ R vy . i J ~
ubt about the e 1
- - E x Cyl ._Ma.‘ ~nf -
turalebor: Ly o1 British 3
Ny ¥ - - e
: LY [ ] 3 » . pakar Ao Dﬂf
¢ (i ﬂ ) 1 p
0 the pursuit of
4 7e & means of

M

N N W)

1 _u_._.x?:yw_cz
Archives

rOK _A—..V_.\,:_/r 111 v
NOT TO BE REPRODUCED WITHOU
Books & Special Collections and University

Rare
The University of British Columbia




[e10adg 2 syood 1LY
¥ 404

OMd=d 94 O.L LON

VdS

pIquin[o)) ysnug jo Ayis1oaru) YL
1d LNOH.LIM agonNd

LNSIOATU) PUE SUONII[[OD
X INO SASOdMNd HOA

SAAIYOTY
NOISSTIAE

"_'_—-___--—

R ON

>

urot1dc

"
) -

I9PTSUOD g3snul 9T

213

30

BOSUSDTIT Jutquex?

‘Teef enoTAezd oug I0I DPeNssSt sesu

R —

: 8T j0u eaep Se8UeOTT sury % AOOH USTzheIn pue OUI'T ¥ JOOH poy - 930K
._ pPensSeT ogom ¢26T Uur Penes 1 zequnu °Y3l JO ssooxs ur ﬁQQIIEA 8TU3 Jo 888 UL0TT %u;nuygszetunsrm € 031 JSUTM) - "2# ©90N
o *3ur TN Si3usmyaedag 10 3dTe00a jo0 ©3®D 3% panssy Iequmu 03 pejrmrg - "T# 30K
2’ 3 ¥ 9 G ’ S ey ""'“"‘““f“’”‘ “““"‘“"‘T""‘""“’"“"“' EEGE 70 e u SNOSUBTTS o8 ﬁﬂ;“
® e 99T %0t : | _ ! UT Dp8pniour snotaszd
e ™ !_ e Rt o gggg'ggggg%t§+wﬂ)ambnxsmm
< j = ‘ | ?gggw (DmEH ’fwa |
E YOU-TT15 POO uorgdeoxe yqya | , 5606 o S 000 |o Sé?&ﬁ ‘0% ‘20u-17T8 pop
0 %SI £86'[ pansst Ja2qunu 013 PegTWT g ; %0t : S PR é:_ :D*J g. H g, !g g - E,‘ U:SI_IT“UHO.IO‘C:'LEIIUS Surpnto
;'1786'[ (2# o30N seg) I Sggag gg&g ;g.ggg]-ut SeSU20TT snosueTTo0S TR
F > 3 ) : ; -
!penssligﬂ °% POITWIT (26T pomsst Tequmu o3 pagtmyq/ | PaTwr TUp REShS | e ;giﬁ::SI SUTT ¥ JOOH ustzhern
: ggéngzxz/oat : %Ooh i PeITwrTUn e tas / o fug ] SUIT ¥ JOOH pop
£ N ©03 pegturq ¢26T PeNSET Jaqunu O} pejturq %01 | P aaB S B8 o853 }8U~-TTTH US TI4eay
; 7] £26T DPONSST zoqumu of D81 Twy %0t s 538, |BEom o 38U-TTTH 3Tomg
%51 £26T PeNSST Iequmu O3 PosTwmIT %0t (& 8 o 0t S pB s i 5 Sk Sures-3e1q 3Tomg
%S T (26T pPensSsT Jaqamu O} PegtTwmTn e - c”-g o gbg O o @ l OO0 m Azeystg qBI)
i %41 (T#e30N sog) HdB o - R 180@ sures-rzey-gdey
°Tq®TT®A® SUO ‘PanussT auoy %00T e o o - i s 1B0g oursg‘TBg - 3dep
‘PeNSST ussq Apeeate PEY sos e TR 5 Q | - B'a
o rL 304 paTTdde ea®Yy pTnoys el B et 58 | BRg
uoT]onpax %ST Jo Burna 1 U808y S = ot o | cuide
%41 €26T PemssST zaqunuy 03 DPeqTwWEq %0h | L] e Rt R L TOU=TTTH Burazen
6 oa oQ %G T %0t ' - &rgg ® © @ @ g.(;o" Sures-ssIng Stz';.I.IaH
“he6T 509 o ey o M o
PSS ou 09 pegymyq %51 %o (o mebel n BUTInY Surrzen
%g-[ C26hT Penes T Joqunu O3 pegtwmyq %0t 5o o Cwan C wao 1S I84ng
%91 col Pensst zsqunu oq Pa3TWT] %0t b5 3 b A (S 1I840g) 2e0g
STejustaQ og °TqEITBAR 888 ueoT T }8U-TTT13 70 I8qunu oq PO TWT g Qgg Qgg 189U~-TTTH uowres‘qssv
%gt tl ¢26T pemssT Iequnu 09 pagwyq %0h ¢ o+ £ o E < 3UTany uomreg
0 '[ ! () 9 o . o 3
%S €261 pons 3o s 5 : FUITTOI] uomeg
»9T 0l PeMSsT Jequnu 04 pegyuyq %0t % R OU-TTTD womrsg
G26T | 726 T €261 226T 1261
UoT3onpay UOT3onpey UOT 30npay
*AToAtg000853

0261 . = —
UoT20npsy UoTyonpey  UOTLOnpey 8SUsSOTT yoO £39TaR)

. OUT G2RT-02hT SUVH X
HSIITYg @zTmy

NVHL ¥IHIO Of IENSSI SASNTH

- SNVIGNT

————— — = == _t"z—-_"—-—.——-__._—..__.______—"—-—-————_______
®0TT J0 sIsqunu OU3 01 A7dde usouys suo-;:;onpeg

NVIQYNYD qNv SIDALENS
IT NT SNOIIONATY 40 LNINALV IS




RE JAPANISE FISHERMEN IN BRITISH COLUMBIA

-

JOINT OPINION
qHJe.qw ca S DD eéears A; g Wl ! 41 @ 1 v 4+ 4
tis case appears to raise two distinect questions,
J;h)a J.JJ— " “N-%al . . * 2 A e 1 r
witdCll call 1or Separate considerations,
\/. » L - - - v - > - -
| Vi€ concerns people of Japanese race who are British
!
, Subjects either by naturalization or because they were born British,
: The other concerns persons who are subjects of the “
| | |
. —l"peror ol Japan and therefore are not British subjects at all,
) A A8 regard persons of Japanese race who are British subjects,
We are clear that it makes no difference for the purpose of
construing the phrase "British Subject® in seec. 15 .(2).2.
: f
: | oI the Fisheries Regulations for British Columbia adopted
_ [ % . 2 o - - - .
* N by Order in Council of March 30th, 1925, whether the British

British subjects, and

1 )

subject by birth. Both are equally

-

persons of Japanese race who are British subjects for either

e

| reason are as a matter of construction within Sec. 15 (2)
_ 2 1f they are residents in the Province of British Columbia .
' _ This however by no means exhausts the matter, for the question

1 ™

next arises whether the Minister of Marine and *isheries, when

4

P the Regulations give him the power to grant a license to a
British subject, has an unfettered right so that he can, if

he chooses, rule out from possible licenseés British subjects

who are of Japanese race according to some pre-arranged

scheme for their entire exclusion. We assume that it could ,

S— —————————

be established that such a scheme has been deliberately /

N

i - : ' . > . i
ka adopted and is being systematically put into force by
! | refusing licenses to persons otherwise gqualified and desirable

-

m rerely in pursuvance of a policy of getting rid of all
oriental fishermen in a few years time. We do not think
W as a matter of construction of the present regulations,

that the Minister is given any such power and if he ean be shown

to be acting as above suggested we think he is not really

e

exerclsing the discretion given him under the Regulation.

Generally speaking, when a Public Authority is given the duty

4

P

| ” ol granting licenses to applicants, it must consider the

_‘»y_A_»nb.u...,.,fk...- ,., _,
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: case of each applicant as it arisges wit T in luci
X a § without introducing

)

~ 2 T 1 O e t - =l ol ..—. 5= 3 Y D 3 1 « ’ £ o y
cxiraneous matter allld 1% may exceed 1ts POWEYrs and fail in

-

1t3 duty 1f owing to the adoption of & fixed rule in advance

:
W 1t debars itself from the proper exercise of its discretion
] at the time. This well established princinle of law may be
f
; usefully illustrated by comparing the case of Rex -v=- London
| : County Council exparte Corris {1918) 1 K.B. page 68. (where
| § |
| M the County Council was held not to be exercising its discretion m
| N according to law vhen it bhag passed a general resolution which
__
” w would cover all future cases and thereafter merely acted on the
| _
w m resolution ) with R, =-wye Port of ILondon Authority Exparte Kynoch
_“ w (1919).1 K.B.176. vhere the Court was satisfied that there had
m | been a bona fide consideration of a particular application
m “ for a license on its merits, The broad principle is expressed
_ in a famous passage of Lord Cairns in Julius -v- Lord Bishop
*A of Oxford 5. A.C. at the bottom of page 224.
| \ Taking the Regulation therefore as it stands and
| | assuming that the matters of fact could be established
M. which we have assumed, we think a Court ought hold that
_,
w the discretion conferred on the Minister by the Regulation
w | is not being duly exercised .
4 | We must however point out that so far as British subjects
| | of Japanese race are concerned they are covered, if they live
|
w in Canada, by any and every valid law made by the appropriate _
M Canadlan Legislature and it would therefore appear to be possible |
J“ for the Dominion Parliament, in the exercising of its pover to |
W regulate fisheries, to impose conditions which as between British
MM subjects might in practice tend to exclude British subjects of
| g Jupanese race, This part of our opinion must be understood as
dealing solely with the regulation as it stands.
| W h = vecondly, as regards individuals who are subjects of the
m m Emperor of Japan. There can be no question that if Section
ﬁ M S5t (2) 818 valid, any such individual could be refused a
_
) _ fishing licence. The question therefore comes be be whether the
\ Regulation is valid, and this in turn amounts to this - whether
m _

the Regulation is of a sort which the Tisheries Act of 1914

MU NI L %
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authorises, ‘€ are inclined . nat it i
S € 1nclined to think that it is not, for the

follows y ' Pl o e m s : .
10LI10W1N; reason a ] } Y5 An F :

Phs S The Fisheries ACt of 1914 does not purvort
to be authorising anything which would conflict with the

Tae Y o - ®
vapariese Treaty Act 1913 an

a AL we confine ourselves to the

valUives There seems no reason to snu 08e that the latter statute

.- : 4+ - i

1S an attempt lmpliedly to repeal the earlier one. This beine S0,

1t seems to follow that the only regulations which the Act of

~ -
-

r..._ .‘.‘-_f....)...nu. I ol = & \ Y & . -~ 9 -2 o . .
1914 authorises are Regulations vhich are not in confliect with

-

the Anglo=-Japanesec Treaty. That Treaty is to be found wcheduled

T ~

+ -~ ol , ‘ M- L~ A 3 A
vO ull€ Japanese Treaty Act 1913 and by Article 1 (2), alil

o -

subjects of the Emperor of Japan are to have right equally with

e

R » 5 ) 11} v a <3 b ’ v \ - A - . , | o
Britlish subjects "to carry on their commerce and manuiacture,

v

and to trade in all kxinds of nerchandise and lawful cormerce, "

-

It will be observed that the equality with British Subjects.

" 1 )

In the next sub. paragraph of Article 1, of the Treaty a

different standard of equality is set up, for this sub. paragraph

~

stipulates that the Subjects of the Emperor of Japan "shall in

all that relates to the pursuit of their industries, callings,

. 3 1 3 » .

professions and educational studies be placed in all respects

P

on the same footing as the subjects or citizens of the most

-

favoured nation, and the "most favoured mation," in this

connection means any other foreign nation. It is therefore
@& nice question whether the claim of a subject of the Emperor
of Japan to carry on the business of fishing or to follow

the pursuit of cannine fish comes within the words "carrying

on cormerce and manufacture," or only comes within the wWords
"pursuing industries, callings, etc." But we are inclined
to think that on a proper construction it ought to be held

that a subject of the BEmperor of Japan who establishes that

his bona fide business is that of fishing or fanning is a

person who by the terms of the Treaty should have the right to
: b J

»
carry this business on equally with British subjects. This is
not to say that he would not be subject to Regulation or licenc ,

but it would seem to be a reason for saying that no regulation

validly rade under the Fisheries Act of 1914 could deny to him

)

the possibility of a licence for this would be to conflict with

the Treaty and thene. ig no reason for supposing that upon 1ts
N

D UIN INEAT e i v
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true construction the Fisheries Act 1914 intended to

. r....;/:.‘n. ‘ T y . » : 1
authorize anything of the kind,

e,
v

Here acain we mn: yO 3 out :
Here agaln we must point out that we are only dealing

| -

e +) r TN 4 - - .
with the legislation and Regulations as they stand, The
3 e LI Pl 3 2 : -
&Gl L .ﬂw»ﬁd A\.—.,Mn T O1 Uv.ﬂ 1 OnN .ﬂu-.lp.,ﬂ;”_r i1an mn.;_._.ﬁu r.g\_ Q.Du‘.rﬁ Hﬁsim..ru. -ﬁUm.w«v.w .ﬁ_.—\_T a..\_‘m nNanese

Lrealty AcCct seems 1o be no reason for saying that they could

not repeal i1t in whole or in part, expressly or impliedly,

though this would undoubtedly be a very strong measure to take.
But the point is that the subsequent legislation does not g

_ purport to do so and therefore if it could be shown that

a glven subject of the Emperor of. Japan was a person whose
cormerce and manufacture was fishing or canning an argument

ol considerable force might be put forward te say that the

Regulation which denies to him the possibility of a license

while it contemplates granting a corresponding license to a

4

British Subject who is carrying on the same trade is not a
Regulation vhich the Dominion Parliarent has ever authorized.
to raise this question, the matter is
really better dealt with by a lawyer whose principal business
to deal with the conduct and procedure of cases in Canada.
In this country the procedure in the first case might be by
application for a rule nisi for a mandamus to compel the
Minister to consider and deal with the application of a British

subject of Japanese birth, while the second case we have

v

5 3

discussed would be naturally raised by action for a declaration

that the individual who is a subject of Japan i8 not on that

._v w
1 account excluded from the right to have his application consider-
| ‘ ed and that the Regulation in so far as it purports to limit

licences to British subjects is ultra vires, not authorized by
the FPisheries Act 1914, in conflict with the Japanese Treaty
Act 1913, and veie:

No doubt those whom we are advising will consider whether

}

; . : s et : g

} the questions could not be conveniently litligated under a
| _
_q .~ o - p :
h ﬁ reference to the Supreme Court, but care vould have to be taken |

|  to secure that the facts as to the case which is taken or

\ assumed are ‘ite plainly admitted for the purpose of the

argument. "John Simon" nGeoffery Lawrence" - -
_ I'\UIN s o0
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March 4, 1926,

I think with respect that Sir John Simon and Mr, Geoffery
Lawrence, the autnors of the joint opinion, huave not directed their
minds to the real difficulty im this matter,

It is obvious that section 7 and section 40 of the Fisheries
ACL are facultaVe and not obligatory, conferring a power on the
Minister in the exercising of which he is entitled to use his dis-
cretion, It follows, therefore, that if the Minister has applied him-
Self to the consideration of these sections, and has, no matter how
erroneously, determined the qQuestion which arises upon them before him,
his decision cannot be reviewed by any process. This principle has
been applied in many cases, and I will therefore Satisfy myself with g
quotation from the opinion of Lord Justice Farwell in Rex.V. The Board
of Education (1910, 2 {(B. at page 179):- "if the tribunal has ERER-
cised the discretion entrusted to bona fide, not influenced by ex-
traneous or irrelevant considerations, and not arbitrarily or illegally,
the Courts cannot interfere; they are not a Court of Appeal from the
tribunal but they have power to prevent the intentional usurpation or
mistaken assumption of a Jurisdiction beyond that given to the tribunal
oy law and also the refusal of their true jurisdiction by the adopt-

ion of extraneous considerations in arriving at their conclusion or

deciding the point other than that brought tefore them, in which cases
the Courts have regarded them as declining jurisdiction.™

It is quite obvious that the Minister must be held to have a
discretion in the grant or refusal of licences, since there is no
limitation in the Act upon the class or classes who may apply or the
number of the applications which may be made. Clearly the lMinister
would be entitled to inform himself as to the circumstances which might
Justify or necessitate a restriction in the nurber of licences wanted
and would, I should think, be entitled and indeed bound to have regard
to the character of the applicant.

I will assume for the time being that section 15, sub-section
(a), Sub-paragraph 2, is ultra vires the Governor General in Council,

and that the lMinister has no right to differentiate bTetween applicants

on the ground of their nationality. But even with these assumptions

SRS ARIVS NFAN
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ems to me to be very great for the reason that the

ilnister 1s not bound to give any reason for his decision in any par-
L

ar case, so that he may either remain silent as to his reasons,

: At E L L L ! B .
in which there will be nothing to show that he has wrongly exercised

Nnls discretion, or he may even declare that he was in no way influenced

)y the regulations or by any consideration of the nationalitvy of the

applicant,

-
-

2 ) R 4 : . . :
n the other hand, of course, in an appropriate proceeding it

would be open to the avplicant whose application had been refused to

M

the regulations and possible also to the report of the Fisher-
1es Commission of 1922, and to argue thence that the Minister's dis-

Aot g

cretion could not have been properly exercised, since he must be taken
to have acted according to invalid regulations and according to the
improper recommendations of the Commission, and, of course, this argu-
rment would be immensely strengthened by any admissions which could be
extracted from the Minister to the effect that he had really acted in
confromity with these improper recommendations.

This brings me to the formidable part of task, namely, how the
matter is to be put in train for adjudication. To my mind it 1s clear
that the only available process is by an application for a rule nisi fer
the prerogative writ of mandamus, and in such a procedure the person to
be served is the Minister himself. Now as the Minister is not within
the Province it seems to me that the application, failing any consentgn
the part of the Minister, must be made in Ontario. Upon that applicat-
ion I take it that evidence could be given of the report and recommend=-
ations of the Fisheries Commission, and it could be argued from that,
coupled with the ultra vires regulation, that the discretion of the
Minister could not have been properly exercised. I doubt very much
whether in the absence of any affdidavit by the Minister, there is any
process of discovery available to the applicant, I notice that the
authors of the joint opinion suggest an action for a declaration, but
I am unable to think at the moment who would be the defendant in such an
action unless, which I do not think to be the case, the matter could be
brought under the authority of the decision in Dyson V. The Attorney-
General., If such an action is competent then again It would have to be

brought in Ontario for the purpose of serving the Attorney-General of

Canada.
FUK RCOLAINCIL T VIN UoLw ViINLd .
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102 BRITISII COLUMBIA REPORTS. [Vor. ‘; XXXIX.] BRITISH COLUMEIA REPORTS.
f HUNTER, “WE CoMMAND you to attach A. C. McAdam, so that you may have him
l 8l - - . . . ~ . % - '.
it CJ.B.C.  pefore us, sitting as a Royal Commission for the investization of the
_l-—-”)- Customs ])L-lw.r:‘.n,vnt of (';»”_-1.]_1‘ at the l'I:ICC where we will be -;'TEHI'!, at
e the time of suech :li‘Illt‘!u‘H-illll, to answer to us for certain frespasses and : - ’\ll l i ('A \\- -\—l l.-}' (‘”'H» \ N ‘,' ALD,
~ ~ v . . . . - . B » T4 y = ¥ { q ] | N \ / 1% T,
Feb. 18. contempts Lrouwht against him in our said Commission, and lLave you then REX v. SOMER 1418 \ v o
—————— there this'writ” LIMITED.
REX R . - - AT 1
= [he speeific contempt consisted in failing to appear as a PR e D : \cer— ped
\ b ‘”‘ = . ) @i i). "(,f, "“ L LT 1L 17 ) H1G | :
‘\f(‘_\‘l‘,\.t\[ \\IEII("‘\ \\]l(’!l (';l]](‘[l on. ( n I’(f l'flf).i'fll I .‘- ; .l 1 \ \ " : ) ; 1,; A ['lira J.‘ £5 N ;.T_ 23,
J"i ’.I,”‘I ””J f{.,ni-w‘f} ,{,}[.{ (Tann q [aclory i / ST = L
X o, [t is to be noted that there is a material difference between a —Can. Stats. 1917, Cap. 16, Sec. 2. REX
= g power to issue a bench warrant to bring in an absenting witness . . . P e
i » . . . L P - The Dominion in enacting that part of tl F151erid ’ g 4 SOMERVILLE
g’ 8 for the purpose of sccuring his evidence and to detain him, if ] for licensing and taxing eanncries ha led its powers under the caxxEgY Co.
B & o necessary, until he gives it and a power to issue an attachment British North America Act. It is not by any : aaren
! - £ X - - Fonfyin rulation ! lien of ci
=N .;OU { to punish the contempt involved in wilful refusal to appear necessary to the proper or effectual regu ik
Ad W x ; -\-] - l P g = - - 1 4 ﬁ-]""li"* It 1s Il""i*—! :[ill]l as Lo r]\il I'i"}!|- and a sueh ¢ l,:«’.-'i riate
'8 9 r’g : which 1s a criminal offence if the subpena has been lesally ) -
st 38 ( : k = Y to the Province.
= e ;Cg “ | issued and properly served together with adequate pavment or
e = > : e ) - b d - | sl
é' 9 8 ?é } ltll(ILI. L\I’I’l':.\lj ])\' fll() Crown 1;\' Wway o1 case staited 1rom tne "-’]*1
- = i ] 11 . o - o ] [ e ok 5 - o3 . . y s S t e
o & Oz I,::_, [ do not think that this tribunal has the latter power but, : of TI. O. Alexander, Esquire, stipendiary magistrate, dismiss
i ' 1SS 1N o at it has . ] ; . ~ i o e P L O
= 5 o "(g ‘ assuming that it has, the applicant was not under the legal ing a charge against the defendant Company for unlawfully
=5 : n1as TR 1 . : 1 = N :
= g % { compulsion of the subpena as he had admittedls not been operating a elam cannery for commercial purposes contrary to
7= 4 e lavadl e o ¥ AR Rty SR MY BRI P o : Statement
(':_r} 3 % 8 bk tendered any conduct money. The argument, that he had the provisions of The Fisheries Act, 1914, without first obtaining
= S&= & ! waived his right by being present on several occasions,, 1s futile. an annual licence therefor from the Minister of Marine and
—_ ._] .! 1 Y o s : p ; '-r' r e L s ol . - - p ek oy = C . ‘ s g 3 - . _
g- :‘:p = % :i' -}l.lc.!l(llt II( Il.l‘{ |]lL ll\%]lt ol i(”(, (llllﬂhlt.} to ])Q t]](l(’,’, 11 ]l(: .'.[-}1#;11_ l,he [“i\h('l'IC'S. r[‘}l(‘ {Il('l.‘; are set out Iin '[}l{,' reasons ftor .i‘-‘-!"_l_“l(‘_;{_
=. = : richt of 8 Witness in o Ao Ty o ey S TN A R Eey ; 5 Y : X7 b
= g ~< ; S5 Lihaggy ness 18 gl provc HiNTD bEbesr el conduct Aroued before Macvoxarp, J. in Chambers at Vancouver on
= : N Arg
. noneyv and expenses and fro has bee rell settled since . - Q - oM
e | money an l.(\p(n es to and fro has been well settled since the the 13th of September, 1927.
§- A i."" time of Elizabeth and there are numerous cases in the Courts .
?D. % i which shew that the Court does not weigh the amount required A. B. Macdonald, K.C., for appellant.
1 to place the party under legal compulsion in too nice a scale _ V. E. Williams, for respondent.
f Sy . ¥ ~ st ar=
1 when 1T 18 w;fl"_'_ltl to use the I;Ilillltn"\' process and the same prin- ' 23rd September, 1927.
3 ciple which applies to a ecivil proceeding in one of Iis Majesty’s i MacponaLp, J.: The appellant, hereafter called the “Domin-
¥ : Superior Courts of Record must g Jortwore apply to a Royal ! ion,” appeals, by way of a case stated, from an order of H. O.
#H Commission in the absence of express statutory power. Alexander, Esquire, stipendiary magistrate, whereby the
> . < = s . 1 - TMmite hereafter o -
% [ may add that out of deference to the Commission, if it had Somerville Cannery Company Limited, hereafter called “Com
% been still sitting in Vancouver, I would have insisted on an pany,” was acquitted, upon a charge, that the said Company,
E . : : : . = i ] ' i 8 (= o Sy 1l 1 5 T D e
# application being made first to the Commission but I do not on the 25th of Mareh, 1927, at the City of Prince Rupert,— Judgment
K . - . 5 & o . - : 2 v . R 1 lan ANt 'y for ommer-
' think it l'l.'_;llt that the ll[>llllt':lllt :'-]lf)lllll be f]l'll&:’g(;f_l off in (:ll:i[Ody “unlawfully did operate a fish k.llll’!ll}i to \\—11, a cl -z .\lll\hl-.\' : I k‘"rll‘ 1-"
1] to a remot art of the X 1 . = : - cial purposes, contrary to and in violation of the provisions of The Fisheries
O a remote l)tllt ol the (1)111111.} A11C 1)0:*3-_-[])1.)' ]cit SIl‘u?lflC"l on }]15 \ct, 1914, and amending Aects, without first obtaining an annual licence
iy - Ten ot A b . . . I : = _ . s . s
sccuring Illb f]l:-(,]l.llc',(?. l ]l(? Elppll(_‘ﬂflOll 1S 21”0\‘-’(;‘]. therefor from the Minister of Marine and Fisheries.
2 Upon the trial, before the magistrate, certain facts were
(lofon granted. . admitted, which may be shortly stated as follows: The Company

- p ¥ P ~ ) 1 - ..I‘
was duly incorporated under the laws of British Colunbia, with




March, 1997 :
aren, 1927. : s - : o =3 o
' Act, concerning which, it was declared that the exclusive legis-

The magistrate held that “section 74 of The Figl

7 lative authority of the Parliament of Canada (,-.\'Ir-lulcd, in all
. YT T il » . )
, ulfra vires of the Parliament of Canada and,

(.I'l{._- ! [.t,’ 1..'
{ 7 “. \ 1 (. < "'l lil‘l I]l]dll‘l [ l.‘llf'l](."‘. [ !lf']] 1)\ ‘}1(.'
l]!ll 1(1 Ty (A E) D ti. ( 1 « . )

upon application

IO—L I%I) m . :
lIIIS][ ) ) TN . - w \ FC {
COLUMBIA REPORTS,. [Vor. XXXIX.] BRITISII COLUMPBIA REPORTS. 1075
-‘f-\lI‘U.\'A\I.D S ¥ i .
' Powers anthorizine AN O . : 2 : o ; \ACDON A
o C‘;r;b : ;n : : Ill? 111“ ;0 engage 1 the canning ])II:)IN'C-S. inelud- for such a licence should be $90. and. in addition: the Ticenses X _(;;_ LD,
hambers g the canning of fish < I : TSR : y ' b :
'm_l was t] : f], “11“"‘11, clagislang other fish products was required to pay the Dominion four cents for cach caze of (In ¢ irabers)
]92? & ( das 1¢ “\\-]101' 0 a Canneryv -« P P . ) v > . - . o . s i
Prince Ry ert. Tt tery at Seal Cove in the City of sockeye salmon and three eents for cach case of any other species 1927
Sept. 2 | Y - o - : k
__Sept. 23, Sl >1;]I B ( ;1{1}11)0:1 clams for commereia] purposes of salinon, canned in such cannery. Sept. 23,
G 2oth of March, 19957 o: - I : ‘ . + Deph.
REX Minister of \ap: '] I" ‘]" without having a licence from the When you consider the large amount which is annnally ___}_____
) 3 sier Marine m “1sheries < 2 Sl - - . XEX
.Ql)'\l}'z"‘.\'“l'E Furt ] ee oueoaglo received by the Dominion Government for such eani ry licences, v:
it e A ‘urther, th: A A . . 2 y - . Sy
CANXNERY Co, Al ot it the clams, so canned, were purchazed by the the importance of the question, to be decided, hecomes apparent, (S:’( '_!!.',‘."l'-:,
ompany, at 1ts c: o N ~ : p k _ . - o : b NNERY :
éc % from 1I ]' bed f““;(".‘- rom diggers and were legally removed because a consideration of said section 7a involves a determina-
‘'om the bed o R L : : _ s e h : _ : LT 3
; — marks in Britiq the foreshore, between high and [ow-water tion, also as to the validity of said section 18. If the Dominion
S arks 1m Britis T o . : ; : : ; ]
5 8 .1 ] ] I ] l] 1 ?O]HII]]H.]. flnlll Ll]l(l ])O]f)llgi]]'__r to pl'l\'ate cannot ](,:‘””\- 1,1-(.\-(,]” T]lt,' (]!,p]';”lu][ o an llil]lm‘l]»f'fl Canit l‘\,
~ mdividuals or the own - s i ' s i ; - &
;; & eea e Crown, in the right of the Provinee of British then it follows that it cannot restrict the output of such cannery
olumbia. :
3 F?J It ] s by what amounts to taxation.
-c “':'lq ;] < g 3 P vla 5 . 3 _ » : - . . . . .
8 3 ¢ ° admitted that, while the Company had no licence [t is contended, on behalf of the Dominion, that the legislation
bt o O Operate ad cannervyw . £ AT : % N : g j . : . e -
o f | the P - [““.\ e Domlmon, it had such a licence I question was properly enacted under item 12 of the class of
¥ rom the Prov T Britis . e s S - - e . o
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Of_[]fe “Dominion” he reserved the following question for the 5th paragraph of the “Terms of the Union” amongst the services
S 01"1131011 of this Court: “Has the Pal'liamm]{ of Canada IPis- assumed by Canada is that of protection and encouragement of
(_"§ i f_h(,“m'] to enact section 7 of The Fisheries Act?’ Such Qf;](‘tion fisheries, British Columbia being thus relieved from respon- e
g Bk e sibility or liability in that behalf, but not debarred of any right, 7"dgmen
= ! ﬁr.~t-\2}.::];,;,]:ilI.Il,f?f;::::ﬁlulﬁgh cannery for commercial purpozes without 1t might possess, to tax or licence a building used and operated
‘§: § other fee is in tllu-_q '_\,_,t 1\.\(2(:(:1]::?5 ;hf"_.crm' rrf"' ,tl”" Minister. Where no In canning salmon or other sea products. Then 'does the exclu-
3 ‘Lé each such licence shall be o do”“f,l, * cannery licence, the annual fee for | sive legislative authority conferred upon the Dominion Parlia-
t: Pt [')l'm'l'sim]} as to licensing a figh cannery, which mjoht ment, with respeet to “Sea Coast and Inland Fisheries,” remove
{ operate for commereia] X , 2

Ak 4 a i vy, owned by the Company, from the class of subjects
purposes, was enacted in 1¢ A et : e

amendment to The Fisheries \et, 1914

- - - ¥ , : :
provided for the Issuance of ﬁshery ,
fisheries and fishing, Tt

5 ry b b - ? L 1 ‘ - : ;
; L7, by an ; concerning which, the Legislature of a Province may make
which had already ' 1

leases and licences for
Was a re-enactment more broadly

limwe

exclusive laws, and render it amenable to the enactment, whieh

-

1s the subject of attack ?

! i b g - Ta =3 3 - . R -y AT o

L worded of section 234, 1 & 2 Geo. V Cap. 9, Sec 9 [t is contended by the ¢ Company,” that being the owner of the

o While the annual FOo L G it e . building, although used as a cannery, it is property on land

| 1 nominal, still, the reyen ] s | Oty licence was thus only within the Province and comes under the heading of ““Property

[ | < , - Mkl Y lle ( . - v - . = % =N . iz -

' i operation “..lq’,l._ far as Brit: ]0]80]( b'l} the Dominion from its and Civil Rights of a Province” and exclusively subject to

} i < as, d5 14r as bhritis 1 olum ”'“ Was econcerne v 3 E ] : i

. mented by section 18 of The Fisheries A 7:)-1(.('”]{'4’ Supple- Provincial legislation. :

i g vided, in up-u-l' that 110_ I ]\I o hfsgeation bePs It is contended, on the contrary, on behalf of the “Dominion”

A ) < H ole s 101 " 7 2 b . ‘. = 3 =

i S oo g : to operate a salmon cannery, or hat the enactment giving it jurisdiction over “Sea Coast and

. r-:thncm—(-m-mg f‘-‘r:l]'IIS]lIIIC'llT in Britis] C . A that the enactinent g g 3 g : '

Ly a licence from {] \Lin: ,f o 2usa Columbia except under 4 Inland Fisheries” should receive a liberal interpretation and

an H ‘0 "\ -’ l l(_‘ g ] S 3y ‘-\‘ ". : « g t o : . £
nister of Fisheries and that the annual fee that it was broad enough, to enable the Dominion even to regu-
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late and licence wholesalers or retailers who might deal in fich
far from the waters from which they had been obtained. T do
[f it were
accepted, it would, to my mind, be contrary to the spirit and
intention of the British North Ameriea Act. Tt would mean
Dominion ownership of “fish,” as distinguished from control
and regulation of “fisheries.”

not require to consider, however, such contention.
1 ; y

The definition of a "["ishm‘}'"
.\('t, as follows:

o

is afforded by section 2 of the

“‘Fishery’ means and includes the area, locality, place or station in or
on which a pound, seine. net, weir or other fishing appliance is used. set,
Placed or located, and the area, tract or streteh of water in or from which

fish may be taken by the said pound, seine, net, weir or other fishing appli-

ance, and also the pound, seine, net, weir, or other fishine
in connection therewith,”

appliance used

A “fishery,” is the right to take fish in a certain place or in
particular waters—Webster’s New International Dictionary——
Hart v. 1111 (1836), 1 Whart. 124. Tt has the right to employ
within a particular stretch of water lawful means for the taking
of fish which may be found there, Vide Hume v. Rogue River
:”rlr'.r'.'r'n‘rj ("o. (1!}“7), 21 Ore. 237; 92 Pae. 1065. The latter
case refers to the incidents attached to the Rogue River, being
a navigable stream, as to the common right of user and fishing
and, pointedly, as concerns the
“fishery”

present case, states that a
“is to be distinguished from a fishing place, which is the right to use a
particular shore or beach as a basis for carrying on the business, and is
always vested in the shore owner.”

Lefroy, in his work on “Legislative Power in Canada,” lays
down two Propositions, at pp. 982-3, which may he profitably
used.as a guide, in considering the power vested in the Dominicn
Parliament, in dealing with a cannery, utilized for rendering
more merchantable, or fit for sale, sea produets:

“53. We are not to assume, without CXpress words or unavoidable

implication, that it was the intention of the Impe

rial Legislature to confer
upon the Dominion Parliament the power to en

croach upon private and
local rights of property, which by other sections of the Act have been
especially confided to the protection and disposition of another Legislature.
“24. When a question arises as to whether the Dominjon I’;:_rlium(fnt
has power in Any case over any property or ejvil rights in a Province, it is
always necessary to form an accurate judgment upon what is the particular
subject-matter. inceaeh case, for the extent of the control of Parliament over
the subjdetanatter may possibly be limited by the nature of the object.”
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. I 41 P F the deciar '.fjf;
'[l' }l.'l'] i[]I'l".'i'].\' {‘UJI'H](I" ! clicet ol .]] aAcclsion Ol i

Privy Council in Tennant v. |

Danle ’ff Canada {]“'ll): (r"f..l _”_;L rY)

1 i - AT P 097
A.C. 31 which, at p. 45, states: | 1927
t1af r ne | this
“Qeetion 01 expres v declares 1 candir ! " Sent. 23.
o i, b YRy e [ P Lia Sej
Act? flie: exelusive lewislative authori . i e Parlinment of aT g R
: { | 1thin t} erated elasses: 1 piainly =
extend to all matters comine within rated « ; L] : I. REx
. . - » ¢ lomner Lrictly "
indieates that the leislation of men ) ] 1 I A v
. - £ . ] L .:“ i .-{ '.'-‘T':
relates to these matters, is to bLe of uthority. Lo ref ‘ (.\’ ..-r'rr;
3 : < y he leericl ".‘ NOWEers I 1 .
to the deelaration would render nu Iy me of the lexislatiy ] 11
] ' ) ian P t | C ipl ng the
specially assigned to the Canadian 1 ] ] \mong :
: f 1 ) ( J be 311 f Invention an
cnumerated elasses ol ‘ilu_|w=f~ m - 91, are ‘Paf 3 OI In 10N |
’ v =i ! nractieall ) ible { the
Discovery,” and “ opyrights.” It ) practicall : 1.
e o - - p = = hpeo “:l:l oot out
Dominion Parliament to lerislate pon €ither or th : .,)
4 - a iy £ A gr = 11 he rOVincs
affecting the property and ecivil richt= of individ in the Pro
[t is on the strenoth of such decisions that the Dominion
; - ) 1
y . 3 . :1 A d . 21T T nor heh 1S
contends that the ]t"';‘.lw:HmI}. i TespPeCL 1o canning nsh, a
distinguished from fishing, comes within its jurisdiction as part
; . . - (3]
of the “fisheries or, 1n the lanzuzee of I Iroy, at p. o%o:
“That there may be cases where. in accordance with the principle
" =1 41 " T ‘'rliamment . y
embodied in Proposition 37, [at p. 225] the Dominion Parliament may
. r . . =1 Jorr o 4 he offeot ;
have power to interfere with Provincial operty in order to the effectual
exercise of the enuwmerated powers 1 upon it by section 91.
\s to the right of the Dominion to tax and licence a
: e s . . . ] ATraeT A }“1; II'.'i"T"I' TTl'i‘l
“ecannery,” the exercise of s ‘a4 pPOower exten urtn nal
. Judeoment

Was l]!(';'lt'(} ill 1/{”}”!.‘1/_{!"(/( .‘:" ‘!’rr(—l /)“;'!'["‘”“ U/ r‘ ”H”’,f'i
LA A% L -

- 7 £ Y, / r’ - {
v. Attorneys-General for the Pirorinces of Onlario, Quebec, and
,\‘u:'r[ ,\Is‘r;/.'.f! {_l\\f'ﬁ_), \( ( UL,
p. 716, that

“the enactment of fishery regulations

I,i J.-('it’lwl in Ih:l[ case, at

ind restrictions is within the exelu-
ini islature. 2 is not within the lesis-

sive competence of the Dominion Lezis ire, and is not within the egis

g : - .y

lative powers of Provincial Legislatures.

Aud at p. 713, as to taxation, as follows: }

“It is impossible to exclude as within this power [1 1ising money]
the provision imposing a tax by way of licence as a con.;uu,n-m the right
to fish. It is true that, by virtue of s. 92, the Provincial Legislature may
L =dle = . 5
unpose the obligation to obtain a
Provincial purposes; but this canno:. in o :
from the taxing power of the Dominion Parliament to which they have
already called attention,” . :
viz., power to licence, giving the right to fish. In this connec-

-‘) L. L .‘L4 X A r 3 -
tion, the Company submits that while the power of the Dominion

2 v - - - 3 1 4
to tax fishing, by way of licence, may be conceded, it could not be
b : o) YV “ = w X Ak
reasonably contended that such right could be extended, so as to
include a power of licence or taxation after fish had been legally

1at] - f1zh { « pasp
canght and the control and regulation of fishing had ceased.

in order to raise a revenue for

their Lordships’ opinion, derogate

e g T
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The question, as to the right of the Dominion, to grant a lease
of a salmon fishery and raising a question as to the scope of the
various classes of sections 91 and 99 of the British North
America Aet, was decided in 7The Queen v. Robertson (1882),
6 S.C.R. 52./

Ritchie, C.J., at pp. 120-1, discussed the limitations of Class
No. 12 of section 91 as follows:

“I am of opinion that the legislation in regard to ‘Inland and Sea Fish-
eries’ [Sea Coast and Inland Fisheries] contemplated by the British North
America Act was not in reference to ‘property and ecivil rights’—that is
to say, not as to the ownership of the beds of the rivers, or of the fisheries,
or the rights of individuals therein. but to subjects affecting the fisheries
generally, tending to their regulation, protection and preservation, matters
of a national and general concern and important to the publie, such as the
forbidding fish to be taken at improper seasons in an improper manner, or
with destructive instruments, laws with reference to the improvement and
increase of the fisheries; in other words, all such general laws as enure
as well to the benefit of the owners of the fisheries as to the public at large

as a source of national or Provincial wealth.”

Then Strong, J., at pp- 134-5, S.C. after referring to it being
“A sound and well-recognized maxim of construction that in the inter-
pretation of statutes we are to assume nothing ecaleulated to impair private
rights of ownership, unless compelled to do so by express words or necessary
implication and that this principle was well fixed as a canon of
construction and not open to the least doubt or question”
said, as to “Inland Fisheries,” and his expressions are equally
applicable to “Sea Coast Fisheries,” as follows:

“We are not to assume, without express words or unavoidable implica-
tion, that it was the intention of the Inperial Legislature to confer upon
Parliament the power to encroach upon private and local rights of property
which by other sections of the Act have bLeen especially confided to the
protection and disposition of another Legislature. I am of opinion, there-
fore, that the thirteenfhi enumeration of section 91, by the single expression
‘Inland Fisheries,” conferred upon Parliament no power of taking away
exclusive rights of fishery vested in the private proprietors of non-navigable
rivers, and that such exclusive rights, being in every sense of the word
‘property,’” cam only be interfered with by the Provincial Legislatures in
excrcise of the powers given them by the provision of section 92 before
referred to. This does not by any means leave the sub-clause referred to
im section 91 without cflect, for it may well be considered as authorizing
Parlianment to pass laws for the regulation and conservation of all fisheries,
inland as well as sea coast, by enacting, for Instance, that fish shall not be
taken during particeular seasons, in ovder that protection may be aflorded
whilst breeding, prohibiting obstructions in ascending rivers from the sea;
preventing the undue destruction of fish by taking them in a particular
manner or with forbidden engines, and in many other ways providing for
what may be ealled the police of the fisheries.”

B e ——
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o : > S 1 2 MACDONALD,
This view was substantially affirmed by the Privy Couneil in s
; . ‘ s, iz : & Mgt
the Fisheries Case (].‘\flh), AC. ;fJf); 67 L.J., P.C. 90. Lord (In Chambers)

. ’ . . ) - 4 h- NSO =
[Terschell, in delivering the judgment of the Board in that case 1927
said (ll 7]3) ~ept. 23.
- ( ’ P f+he P : 4 \". .c‘

“Their Lordships are of opinion that the 91st section of f LTIt . e
America Act did not convey to the Dominion of Canada any proprietars FEX
rights in relation to fisheries. Their Lordships have already noticed the . v. ha

i . . : irhita of nro: | OMERVILLE
distinction whiech must be borne in mind ]“'L'\“l,].ug o % IJ-I l| Caxxery Co
lecislative illl'i"!il’1i(3ll. It was the latter nn]_\' viiieh - conjerred undel
the heading ‘Sea-Coast and Inland Fisheries’ in s. 91, Whatever proprietary

3 s 5 . . dw 4 sndividuals
rights in relation to “fisheries’ were previously vested in private individu:

or in the Provinces respectively remained untouched by that enactme

Consideration then followed in the judgment, as to the pro-
prietary rights being affected by proper enactment under the
91st section, such as preseribing the times of the vear, during
which fishing might be allowed or the instruments which micht
be employed for that purpose (p. 713) :

“The extent, character, and scope of such legislation is left entirely to

N ; ¢ - S P B e SERRR
the Dominion Legislature, [f, however, the Legislature purports

to confer upon others proprietary rights where it possesses none itself, that
i their Lordships’ opinion is not an exercise of the I aislative jurisdiction

. : S e S 5 1 «1y
conferred by s. 91. If the contrary were held, it would follow that the

Dominion might praectically transfer to itself property which has, by the
British North Ameriea Act, been left to the Provinces and not vested in 1t.”

Lefroy, at p. 585, states that the Proposition 53, supra, has Judgment
been followed and reaffirmed by the Supreme Court in In re
Provincial Fisheries (1896), 26 S.C.R. 444 and that such
decision follows The Queen v. Robertson, supra. In his opinion
(p. 586),— ’ ! _

“The legislative authority of Parliament under section 91, No. 12. of the
Act, is confined to the conservation of the fisheries, by what may be con-
veniently designated as police regulations.”

It may thus be contended that, while the Dominion Parlia-
ment has the right to dispose of any property belonging to the
Dominion, it has only, as far as fishing is concerned, the right
to regulate, and incidentally licence, persons seeking to obtain
the right to fish within waters under the control of the Dominion.

As already mentioned, the submission, on behalf of the Com-
pany, is that fish, legally caught, become the property of the
fishermen and that, in any event, a cannery either Ihl'ough

licensing or placing a tax upon its output is not within the juris-
diction of the Dominion Government but comes within that of
the Provinee under the class termed “property and eivil rights.
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=32 = provisions of the Canad R ody politie of the Domini R ICES  respect ively in relation t : 1.1 : - g
B & with matter A i Grain Act, with son o but the fisheries and otl ' ation to rivers, lakes, hai s
2. g _:_3 "OU ' o & alters which, as (.“\.i‘;t"ml !)\"“l i : .1.}0 l,nh-luIQ L-x‘--pp“”ni deal i1 CS and other coenate T‘Tl]’i"('f.- Were o |1k:’:‘ 1 } 1 X .' .
=9 A # e lass of :\[;I[tqil'_:, o — v a P:_rl,\'!;gji,,n. do e ; "- : (-”l‘l“t.i] X . - . )] jdered '.-’» the ‘)7 17y
9 - (@) = 4 sively to the Lo l- of a loeal or Pl'i\':lte Sy : 10t :.-mu,- within 5 : l,.:.cl Hvlr.-}l(-”, al Pp- 7109-10. savs-
= =B Cw Jude - I €g1slatures of the Provi .3 «+ . . assigned exelu- It must also be borne in mind that tl L
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) E “The o AYS 3 it spect o it Weraransfe % : : Judgment
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business of generally elevators as 1s also la was called into e ] . ! ] ion
ALoS I la']pl'”til( | x . S as “:1]'(']]0”;.~ B e ! J i . & ) CXIstence i)\' Lhe I:l'i".._'-. Tty X
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288, condemmi (:'“{ Atty-Gen'l of British 0 ,' L 0Ty, Att’y- !I by any of its express enactments 1 -3 {U il them except suci
e emning ) ey 3 olu ] y . f K : LS ansferred to the Sy .
) 2 the Insurance Act of 1910 (C mbia [(1916) ], 26 D.I.R ‘ A s "' y the Dominion of
Mionault : (Can.) TR Ay, e other authorities were cite .
onaulit ,I P s 3 s C. 32. a8 ultr 'l 23S Were (1'[({1 I‘. Gy oA c
A » J, at p. 21, after referyi » as ultra vires.” ey > _ earing upon the s "
Cll]llllllzltiu:: in the thex r'ing to numerous authoritie consideration, I think it will suffice to simpl _
- s e, ‘1l recen . Nt S .onclusi n a E o e SIMPLy TeIer 11
COHE)”('SSlOIIC" = Q . t (IC(]:\IOII 1n ’l 01'C [ i : b COI(C llk!ull {O l]llf / (‘j"(}“[r) /; ..’C(,'[j‘ . (- - L £ Il
rs V. Smder (1925), A.C. 3 ronto lilectric (1925), A.C. 396 ¢ Comnussioners v. Suid
ments in support of 20 ), A.C. 396 states, th: 925), A.C. 396. In that case, it was held t ' ’
1 support of the validity P es, that all argu- of e ¢ 1se, it was held that the /; :
: i 7 - S 'S eS8 A 1 0nn : s
addressed to the Court = y of the Grain Act e putes Investigaltions Act, 1907 (6 & T Edw. 7, e. 20, C
s = were e 2 ‘as N¢ S0 R JAMW. 1, €. ZU, LUan
decisions gl ere all finally answere was not within the competence of Y : -)
; Ie considered that tl 1 1swered ]).}" these und ] ) i ce of the Parliament of Cunad
- =2 - € 1 e 11 s L - e T ; E: L : nadaa
tion could not be sustai e statute then under eonei ider the British North America Acet. That it w i
- e sustained on the oy er considera- relation t B i U LS ey
tion of trade and commerce S ound that it was » AR | property and civil rights within the Provine It
Canada nor cg : or for the gencral o+ ) ends support to the argume £ the C . B
anada nor could it be contended 2 esiera advantace of 1 : : argument of the Company in this respeet
with a national emeroe 7 ed that it was e toc: im( the first portion of the judgment of their I S i e 1
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n added : : J i it Haldane covers the contention of the “Dominion”
as to the portion of The I h L cminion
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112 BRITISH COLUMBIA REPORTS.

MACDONALD

[\'rﬂ L.

: » declared ultra vires, after it had been in force for a number of

(In Chambers ) \(‘“\ as lﬂ”ll\\'~ (I [) lr]ﬂ 1)

;_}': a conclusion

3 adverse to the constituti nal validity of any Canadian statute that has
Pt. 23 been before the public for years as having been validly enacted, but the
—duty ineumbent on the Judicial Committee, now as always,
I-llf"l'[‘ll

STt S 11\\1\~ with reluctance that their I.nr'hhiln come to

S

is simply to

R!_‘\' the British North Am ieriea Aet and to decide whether the statute
SO L'”” In question has been within the competence of the Dominion Pa rliament
CAXxERY Co, Under the terms of s. 91 of that Act. In this case the Judicial Committee

have come to the conclusion that it was not.

To that coneclusion th ey find
£1

e by the structure of s, 9] and by the interpreta-
tion of the terms [L.lt has now been est tblished by

|

181 llw]\\‘ ((Jll'll ”L' II]I\

a series of authorities.”?

[t was argued, or rather drawn to my attention, that the Prov-
1

ince though interested. he yond question, in the o utcome of this
contest, was not assisting nor supporting the attack

upon the
Dominion legislation.

[ do not think this is material, as taxa-
: tion was sought to he imposed upon the Company and its busi-
Judgment £ :
ness was affected. It thus had the right to take advantage of
any legal means of defence,

In my opinion, the “Don ninion,” in enacting that part of The

[Fisheries Aet, which provides for hr-:»ndn“‘ and I:‘n‘inrr canneries,

has exceeded its powers under the British N North \muu.l \('

.

The portion of the Act in question is not

lrult\ ancilli 1ary”’ to

legislation with respect to the fisheries which are within the
jurisdiction of the Do minion. Tt is nof by any

111 plication neecessary

reasonable

to the proper or effectual regulation or

“lmlit-in;:" of such fisheries,

It is legislation as to civil rights
and as such ap propriate to the Province,

The question, as to the .:lu]m of section TA, is answered n

In view of " this ans swer, the orhr-r, less important
question ~nlnnufrm] does not require r,-onsirlm-:ttion.

the negative,

Ap peal dismissed.

‘.’.
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XXXIX.] BRITISH COLUMBIA RIEPORTS.

GOODWIN ET AL. v. THE ROYAL TRUST COMPANY.

.b‘l-’u’l?f' cnt l'(‘f'.rt'flf“’/ (!"‘[ ll."’]".‘"‘fllrlfi ],"\’l'r / () on.,
. . : e of mind is nof - it Lo induer
Mere alteration of intention or change of mind is n Wliel due
. . . e =T -- - o f ttlement 1ich -
the Court to interfere with or vary a voluntary tru ]

was fully understood and deliberately exccuted by the grantor.

L\ PPEAL by plaintiffs from the decision of Muepiry
25th of _\!:1‘\'J 1927, in an action to rc Tlf ] '3
: X m T ]l ‘ . YU D
deed of the 25th ol M:lv\', 1926. I'he j«]:!_f.’lil;i nad received a
legacy from his mother amounting to about $60,000. He wa

2
was subject to

Jluntary tIrust
“

L2

. . 1 8. o
a man who was threatened with tuberculo: Is and

: . S e T o he h-
goINng on severe drinking bouts. Owing to his drin! king he had
g .

pru\'m::sl‘\' dissipated large sums of money and in fear of con-

g g RS St hoR s
tinuing this he decided to leave one-third of his mother legacy

to his wife and one-third to his o nly child, a boy of nine years

v

e then entered into a ‘-UI“”[ELI'.) trust deed whereby

(¥

of A0 €,
- m ' - R R e

he assigned to The Royal Trust ( ompany a one-third Iinterest
2 3 o 283 : : e FLICRN

of the legacy with directions to pay the income to his son for
life and after his son’s death the corpus to be paid to his chil-

dren and failing
whom he may will the estate and failing will to his next of kin.

The plaintift claimed he intended to f"irc his son $10,000 of

children to his son’s wife and failing wife to

+1 - PR
the capital when he reached the age of 25 years and thereafter

—t

the income on the balance of the corpus until he attained the
age of 30 years when he should receive the entire balance of the
corpus. He claimed that he was not in proper condition at th«_:
time he signed the deed having been on a drinking bout and
owing to this he did not notice the error in the deed. The
solicitor who drew the deed testified that it was drat n in accord-
ance with the instruetions he received and the trial judge relying
on his evidence dismissed the action concluding that after the
deed had been executed the plaintiff merely chang ged his mind.
Lhe appeal was argued at Vietoria on the 4th of J uly, 1927,

before Macpoxarp, C.J.A., GaLLiner and \[LP'HILIP\ JJ.A.

- - < - -')fl I:‘ :lg'_' T‘-
Whittal: [he amount involve ou

8

er, for appellants:
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THE KING v, LONDON COUNTY COUNCIL..

EX parte Corrie

~2

) =
O

(—-J
9]
ct jd

O

London - ﬁﬁ:pmaﬁn:ﬁuwﬁwanw%ahksnbucowmﬁuo:apmpm of Literature

-Consent of Public >:ﬁ:owMﬁwnmmcowcﬁuo: to refuse Consent-

H::qﬁ?zc.

The London County Council, in €Xercise of statutory Powers,
made a by-lgw relating to pbarks, gardens, angd oren spaces
whereby the Selling of any article Without the consent in
Writing of the Council was constituted gn offence, After
granting Pe€rmission to Sell literature at meetings in certain
parks, they passegq @ resolution that the existing Permissions
should be determinegd and that no new Permission should be :
m granted ﬁwmzomwOHﬁr. Acting on this resolution they refused :
: an application rmade by g certain Society for bermission to
| Sell pamphlets at its meetings in one of the parkg:-
w Held, that there was vVested in the London County Councii
1 by virtue of the by-law g discretion Similar to that of Justices
at Hmomnmusm Sessions, gng that they did not Properly exercis
W“ tha discretion by Passing a general resolution to grant no
1 | Pe€rmission ang acting on that resolution,
& Rule made absolute for & nandamus to hear the application,
| Reg. v. Sylvester (1862) 21 1.7, (M.C. )93 applieg.

! Rule Nisij for a mandamus to the London County Councii

commanding them to hear ang Qm&mwawsm‘ bursuvant to the Statutes
in that behalf, an application by one Linda Corrie, the
bProsecutrix for their consent under No, 27 of No. 1 of theijr

by-laws relating to parks, gardens, and OP€n Spaces made
Pursuant to the London Council (General Powers) Act, 1890 (53

| & 54 Vie, s, Coxliidy )k (1953 %e the sale of pamphlets entitleg

"The British Blind® in the barks belonging to the County

_ Couricil in Connection with Publie reeting in such varks held

by the National League of the Blind of Great Britain ang

Ireland,

The Groung for the rule nisi was that the Councii could not
by general resolution to refuse consent to all Cates, fetter \
their discretion to give or refuse consent on & particular
application for consent,

The Prosecutrix was the wife of frederick Davig Corrie, of
Junction Road, Holloway. From her affidavit on the motion for

the rule nisi the following facts appeared; -

1.2 The Prosecutrix was the Secretary of the West London

branch of the National League of the Blind, which has its office

. R ————
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1. London Counci1l (General vested in or under the
Powers) Act, 1890, (53 & 54 Vict. control of the Councii
G GOXIENT D ip 14, "It shall be . y

lawful for the Council from time
ﬁo time to make, alter and repeal
HS.H¢HQﬁuo: to the parks, gardens "Subjects of General B
and open spaces vested in or under
the control of the Councii by=-laws
for all or any of the purposes o3 "29. Selling
which under ss. 3 & e of the U

ochedule B,

Y=-laws for
parks, gardens and open spaces,

. any article or dis-
tributing any bill or like thing

Mo v * 4+~ NAae | Jj . .~ ‘
rwwwohowper: roard of Works Act, Without the consent of the Council

r - e e + : . = ; 2 . = :
Hrum. they are authorized to make N writing under the hand of their
by-laws whether a8 regards the clerk,

parks or the heaths and commons Metropolitan Boargd of VWorks
&S referred to and defined in that Act, 1877 (40 <M0d.o.<wum.v

S,
ACt which purposes shall (without 3; "The Board may, subject to the
restricting the generality of this Provisions of this Act, from time
énactment) be deemed to extend to time rake by-laws as regards
to and include the various ratters the parks for all or any of the
set out in scheduyle B. to this Act, following purposes; (that is to
"For the purpose of this part say. )
I this Act and of the Schedule B, *l, Their government, con-
to this Act the €xpression 'park trol and management and

garden or open Space' includes the preservation of order
€very park heath common recreation and good conduct among
ground garden ornamentsal enclosure Pe€rsons frequenting them.
OT open space noe or herafter i B4 RN R

at the Vhite Hart Hotel, Windmil1 Street, Tottenham Court Road, in
the County of London, On June 19, 1917, she made an application

in writing for permission to sell pamphlets of the Society at meetings
held by the society in Finsbury Park and on Parliament,

o In reply she received a letter dated June 19, which concluded
as follows; "The sale of literature at the Council's parks ang open
Spaces 1s not now allowed,"

% On or about July 6, 1917, she again write to the chief officer
of the Parks Department of the London County Council explaining
that the society of which she was the secretary did not wish to
sell literature in the ordinary way, but to sell a pamphlet, of which
she enclosed a COpy, Solely for the benefit of the society's funds;
and again asking for permission.

4. ohe received the following reply. July 9, ﬂowq. Madam: =
In reply to your letter (undated) I have to state that the Council
has decided that no permits for the sale mw literature at the Council's
parks and open spaces are to be issued. I regret that it is not
possible to make exception to this rule even in g most deserving

case. (Signed) F.W. Parker, Second Officer,"

— ———————
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€ by=-laws relating to parks and Open spaces contain the

following; w3, The acts ang things Specified in the following

clauses, nurbered 1 to 43 reéSpectively, are hereby Prohibited ang
: declared to be oh&a:oam“““n““ 241 o0 velling or letting for hire any
article or qutdwwﬁ:dwzm any bill or like thing, or Placing any chair
Or Seat for hire without the consent of the Council in writing under
the hand of its clerk." fThe affidavit Proceeded as follows:-

"6. It appears that the refusal of the officer of the Parks
Devartment to grant the permit for the sale of the Said pamphlet _
1s in accordance with the resolution passeg by the London County
Council on May 30th, 1916, in the words and figures following:-
"That the existing permits to sell literature at meetings at certain
Parks and open Sbaces under the control of the Council be deter-
mined as from S€ptember 30, 1916, and that no NEew permits be issued
after that date " For 25 years and upvards prior to the passing
of the resolution get out in baragraph 6 herein it wWas, I am
informed ang believe, the bPractice of the London County Councii
to issue permits for the sale of literature at meetings held in

arks and open Spaces,

4 £ I hereby submit that the London County Councii ox its

pProper officer must take into consideration the nature of the

pamphlet which T Submitted and determine Judicially vhether it

| 1s a fit and proper pamphlet to be s0l1d in the rarks in connection
with the meeting of the National League of the Blind and must ,
f issue the saig permit for the sale thereof unless they should determine
m Judicially that the said pamphlet is an improper one to be sold im
| connection with saig meeting Sworn," &c
y The affidavit of the clerk to the County Council showing cause
against the rule contained the following baragraphs; -
L At a meeting of the Council held on May 20, 1916, the
Parks and Small Holdings and Allotments Committee of the Council,

hereinafter called the Parks Committee, presented a report of

ﬁ FOR RESEARCH PURPOSES ONLY
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wWhich the part material to the bresent application Vas as follows:-
No. 27 of the by=-laws governing the management of parks and
OP€n Spaces under the control of the Council prohibits the sale of
any article at those places without the consent of the Councii,
Under this by-law permits to sell literature have been issued from
time to time, but such Sale is confined to the sites on which
public meetings are held,

"'For some time bast, however, we have entertained doubts
as to the necessity for allowing the sale of literature, even to this
limited extend, as there are Such ample facilities for obtaining
books and other forms of literature elsewvhere and we cannot elimi-
nate the Po08Ssibility of the parks being utilizeg for the purpose of
private gain or profit. After giving the matter full consideration
we have come to the conclusion that, in the public interest, it is
desirable that the issue of the rermits should be QMmoozﬁM:cma.
this bringing the council's policy in this matter into line with

permits to sell literature should bve annulled as from the end of

44

oeptember, 1916, It is not proposed to vary the practice of issuing,
under another provision of the same by-law, permits to distribute
literature at meetings free of charge. We recormend that the
existing permits to Sell literature at reetings at certain varks and
OP€én spaces under the control of the Council be determined as from
vertember 30, 1916, and that no new permits be issued after that
date,"

6. That said report was received and approved by the Council
at the said meeting and the recommendation therein contained became
& resolution of the Council,

Y In pursuance of the said resolution all permits then
existing for the sale of literature at reetings in the Council's
parks were determined as from September 30, 1916, and no new permit
has been issued since that date."

The Affidavit went on to state that representations had been
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made to the Council by various Societies ang that the Councii
referred the ratter to the Parks oOz§mﬂﬁmm. who on Vay 11,
réported as follows:-

"Arart from the merits of the question, we uncerstand that,
owing to the depletion of staff, it would bYe MBthOﬂHodem. during
the period of the war, to modify the resolution to the Council of
Map 30, 1916, to issue no further permits for the Sale of literature
and we have therefore decided to Postpone the further consideration
of the matter until gfter the declaration of peace, "

This report was received and approved by the Council, 1t

- f—%@ﬁ m
in consequence and in pursuance of the resolution of May 30, 1916

that the application of the Prosecutrix was refused,

A rule nisiji having been obtained as aforesaiqd,

SIR ERNEST POLLOCK, K.cC. (Craig Henderson wWith him, ) showed
cause, The granting of leave to sell literature in the publie

parks is a ratter within the discretion of the County Council. A
mandamus will not lie to command

them to exercise their discretion

11 any particular Way, Reg.V. Lewisham Union (1); Julius V, Bishop
of Oxford. (2)

)
.

IACMORRAN, K.C., and Ww.H. Eldridge, in Support of the rule,

This discretion of the County Council in g€iving or wWithholding their

ey 18 like thafies Justices of licensing sessioned in granting
Or refusing a certifi

Llcate for a licence to sell MsﬁoxMoﬁﬁmsm liquors,

It has been helg that justices cannot pass a general resolution to

refuse a certificate to every applicant for an ale ang beer house
licence who refuses to take out also g licence for the sale of

Spirits; Reg. V.Sylvester (3), Sharp wv. Wakefield (4) They must
congider each application on its merits., So in this case the

County Council do not properly exercise their

discretion by pvassinege

~

a resolution that they will not consent to the sale of literature

in parks under their control. They must hear the application

of the prosecutrix ang decide it on its merits.

_ ,.., ES ONLY
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_ ERNEST PO 4 . 3
S IR ERNES? POLIOCK, K.cC. ‘Nl reply, The analogy of Justices gt

Hﬁom:mmsw Se3sions is pot a treu one, A licence to sell HsﬁoxMomﬁM:a
liguors 1s a Xking °l DProperty, The wﬁom:puzﬁ distriect jis not vested
in the Justices as the parks are in the County Couneil, There ig
lacle right at common law to 8ell goods on the Droperty

of another; there ijg Prima facie & right at Cormon law to Sell

goods, Msow:auzﬁ MJﬁoHHopﬁH:m Huczowu in the vendor'sg house,

DARLING « This ruile must be made absolute, The Court can

,

Come to no other decision Without stwH:mM:m the Principles governing
the hearing of 4bplications fop licenses to sell M:ﬂoxwomawsm liquors,
It has been lgig down that the body on whom 18 conferred the
Jurisdietion of granting such licences must bear such application

on its merits and cannot come to g general resolution to refuse g

licence to €verybody who “O€S not conform to some Particular

the County Council in the sense that a man's house is hig broperty,
They are only the broperty of the Council for the publie benefit ang
for purposes o1 control ang management , By 8., 14 dng Sched, b,s,

39, of their General Purnoses Act of 1890, the Councii may make by-laws
relating to ﬁxh.amwpnsm of any article Without theirp wWwritten consent
and they have rade a by-law, Ne .« ‘298 by force of which it jig an
offence, excent perhaps g trespass, to Sell a book without cormitting
an offence, ghe has g right to'ask the Council for their consent,

efuse to hear her application, They have passed g

-3
()
Q
O
c
=
0
'_i
[
H

general rule to the effect that no one shall sel} books in the parks,
o0 the bProsecutrix comes to this Court for a mandamys to commang
them to hear her application to be allowed to do that which without

their consent would be unlawful, In My view this cage is not like

»ﬂU.m_\.a.- Ll <0
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LWEISHAM UNION (1), but 18 within the Principle of the HuomSaMmm
ases, and the applicant has g right to move the Court in this

The rule must be made ﬁdaowgﬁm.

AVYORY . J. 7 have come to the same conclusion, though Sormewhat
reluctantly, because I doubt whether t

€ rule will be of any effective
S€rvice to the prosecutrix, inasmuych as, when the application for
Permission is considered, the Council wilz probably refuse to give it.
We have to decide whether the Prosecutrix has any legal right
which is beine withheld, I think she has a lecal riecht to have her
application considered, TFrom he affidavit filed on behalf of the
Louncil it appears that the application was refused

in consequence
and pursuance of the resolution of May 30, 1916, that no new per-
mits were to be granted after September, 1916, S1r XErnest Pollock

Was invited to point out any distinction in

Principle between that

refusal and the refusal to grant the license in Reg.V. Sylvester.

(2) . He faifeniene Satisfy me that there is any valid distinction,
It is unlawful to sell intoxicating liguor without a Justices!
certificate and g ligcence: it is unlawful to sell any article in g
park without the consent in writing of the Council, 1In éxercising
their functions Justices cannot Pass a general resolution to refuse

certificates; that is not a judiecial €éxercise of their discretion,
somilarly in the present case the exercise
of the discretion which is vested in the County Council. The

analogy seems to be complete. The by-law, whether it be made under
8, 3, of the Metropolitan Roard of Works Act, 1875, or under the

General Powvers Act of 1890, does not empower the Council to forbid the

sale of articles altogether, bvut only a sale without the consent of

the Council,

I desire to add that I do not assent to the submission of the
prosecutrix t

hat the County Council must give their consent unless

they determine that the pamphlet is an improper one to be sold in

parks in connection with meetings of the National League of the Blind,
No such duty is cast upon them by the By-laws. They may refuse their

H/e 7
"ON ¥20103
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Consent although, as an article, no “Xcéption can be taken to the

Pamphlet which it 1s proposed to Sell,

OANKEY J. 1 agree. Before we deny a person his primg facie

right to be heard we ought to be Satisfied that the Legislature

intended to take away the right of the prosecutrix by enabling the

County Counciy to pass g g€neral resolution depriving her of that

right. The right L0 be heard is one of those publie Safeguards

ld always struggle to preserve,

Rule absolute,

Solicitor for pProsecutrix; CHALTON HUBRBARD.

So0licitor for Lond on County Council; EDWARD TANN]

F¢M.h - *

& & o o 9 T & o » @ ® @ o 8 @ * & o

!O.t.'-|01000000|.l.

s T - y

FOR RESEARCH PURPOSES Czr N
NOT TO BE REPRODUCED E_\_,:C:._. _u__“_w?\__vw_ﬁvj
Rare Books & Special Collections and :_:,cﬂf:wquc:_frf
The University of British Columbia

- A2 A .




Bl o e

VARSI ¥ 5dBSe ™

- A2 A~ .

(IN THE COURT OF APPIAL)
THE KING V. PORT OF LONDON AUTHORITY

)_ wxw:wﬁm Kynick, Limited.
VeA,

1918
Nov.4,11.

London-Port Authority-Construction of Wharf-Application for

Licence Refusal Without mmmwwsxuzmzamscmumm5mwmp Policy in

granting Licences - Alternative Remedy-Limitation of Time-

Thames Coservancy Act,

1894 (57 & 58 Viet. ¢, clxxxvii.) s, 109-Port of London Act.1908

8:Badw. 7. cey 8L am: 2, 7=Public Authorities Protection Act, 1893

(56 & 57 Viet. c. 61) il

A
[

The Port of London Authority are, by s. 2, sub-s. 1 of the
Port of London Act, 1908, charged with the duty of considering
the state of the river and the accommodation afforded in the
Port of London, and of taking such steps as they may consider
necessary for the improvement thereof; and for those purposes
they are enabled to consiruct, equip, maintain, or manage any
docks, quays, wharves, Jetties, &c. By s. 109 of the Thames
concervancy Act, 1894, and s, 7 of the Port of London Act,
1908, the Bort authority may grant to any owner of land adjoin
ing the Thames a licence or make any dock basin, pier, Jetty,
wharf, &c. Byra; 7. Sub-a 2, of the later Act, if the Port
Authority refuses to grant a licence for such a purnose on
reasonable terms the applicant may appeal to the Board of
Trade.

Owners of land adjoining the Thames having applied for
permission to construct a deep water wharf and other extensive
works, the Port authority in November, 1917, decid ed to refuse
the application on the ground that the accommodation applied
for,was of the character of that which Parliament had charged
the authority with the duty of providing. 1In September, 1918,
the applicants applied for, and later obtained, a rule nisi
for a mandamus commanding the authority to consider and
exercise their discretion according to law upon the application,
insisting that they had not done so:-

Held (1) on the facts that there had been no refusal by
the Port authority to consider and exercise their discretion
according to law,

(2) that the Port authority, in view of their position,
powers and duties, were warranted in adopting a general
policy in granting licences under s. 109 of the Thames Conservancy
Act, 1894

Reg. v. Sylvester (1862) 31 L.J. (M.C.)93 and Rex v.

London County Council (1918) 1 K.B. 68 considered and
distinguished.

(3) That if the decision of the Port authority amounted
to a refusal to exercise their discretion accordi ng to law,
an appeal to the Board of Trade, under s, 7, smbh-s.2, of the
Port of London Act,1908 (assuming it to lie), was as convenient,
beneficial, and effectual a remedy as that by vay of mandamus.

wmxdhu_awsmwooamcwuﬁposApoouvHm.m.upqawmawzmcwmwma.
The rouﬁ. without deciding, inclined to the view that

the six months limitation to actions, prosecutions, and

proceedings prescribed by s.1 of the Public Authorities

Protection Act, 1898, does not apply to the prerogative writ

of mandamus,

Rule nisi for a write of mandamus directed to the Port of
London Authority commanding them to consider and exercise their

discretion according to law upon the application hereinafter

H/e 7
BN ¥30103
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mentioned of Kynoch, Limited, the Prosecutors,

The prosecutors were the owners of contiguous freehold
lands on the northern bank of the Thames in the Parish of Canvay
Island, in the County of Hssex, and the owners of lands adjoining
the Thames within the meaning of s, 109 of the Thames Conservancy

Act, 1894, (1) One June, 8, 1917.

) Mwm,eswﬁma Oudaﬁwdﬁﬂm% ?md.um©® HNOHHMdem afforded in the
(57 & 58 Vie, cC. clxxxvii,) S. 109 Port of London, and, subject
"The Conservators may from time to time to the provisions of this
for a fair and reasonabbae consideration AcCt to take such steps as
«+re...8rant to any owner or occupier they may consider necessary
of any land adjoining the Thames a for the improvement thereof
licence under the hand of the Chairman "2. For the purposes
of the Conservators or the secretary aforesaid the Port Autha ity
for all or any of the following may, subject to the provisiors
purposes, namely:- of this Act, do allt or any

"l. For the making of any dock of the following things,
basin, pier, Jetty, wharf, bank, quay "A. Carry on the under-
or embankment wall or other work taking of any dock company
immediately in front of his land and transferred to the Port
into the body of the said TLPER o s Authority by this Act:

‘'ort of London Act, 1908 (8 Edw. "B. Acquire and carry on
7+, So. 68),° 8, 2% n{(q Yag L Srean pe any undertaking affording
the duty of the Port Authority.. kg or intended to afford accomm-
to take into consideration the state odation or facilities for the

of the river and the accommodation and

They made an application under that section and 8. 7, sub.s 1
and 2 of the Port of ILondon Act, 1908, to the Port Authority
for permission to ecarry out the following works to the river-

-

varge canal, and barge quays, with

A

namely, a deep water whazf,
the necessary approaches thereto, to the executed according to
plans accompanying the application. The works were required for
the loading and unloading of vessels and dealing with passengers
and general merchandise,

On November 2, 1917, the Port of London Authority replied
to the application in the following terms; "The authority have
considered the application of June 8, last......The decision of the
ARuthority was that the application be declined onthe ground that

the accommodation applied for

L] * . L L L LI T I I B R T R ] L & o

loading unloading, or ware- "C Construct, equip, maintain,
housing of goods in the Port or manage any docks, quays,
of London; wharves, jetties, locks, or

‘x FOR RESEARCH PURPOSES ONLY

NOT TO BE REPRODUCED WITHOUT PERMISSION
Rare Books & Special Collections and University Archives
The University of British Columbia

-QAIAHJ




‘ ldlings, railways
)Ther works in connect j ons

. . *® @& o 8 g .

28 s M(1l) Sudbjdat ts the

ns o1l

this

Authority s11 rights,
Cuties of the

River Thames belov

Hrﬁ.ﬁ. & % .ﬁTﬂH.Q
transferred to the Port
OOwWers and
8% QuzganerWu of the
“ -+ 11 respect of the

. and the decizion of the Board
of Trade Shall be fing)l and
binding on both parties
Public Authorities
Protection Act,1893 (56 & 57
Viet: o. 81)"a 1, Wherg: |'= 8
any action Prosecution, or other
Proceeding is commenced

® @ & 0 o #

River

& & 2 ®» 2 0 8 & »

5 g i against any Peérson for any act
vf€ landward limit d i S1¢ , . ion
“ of the Port of London cone 1n ncwczasoo..ow exXecution,
(2) 11 empaenyy s S OT 1ntended execution of any Act
. 2 All enactments relating to of %waurﬁmzﬁ.
M o conservators. (except those
!

regulating the fu

NA8. . .:iys) ehkds

of of any Public

duty or authority, or in

. respect of any alleged neglect
as far 25 not repealed by this pet of default in the execution

and as tar as they relate to the rights, ol any such «Cl, auty, or
PowWers, duties, Property, and authority, the following

A8 _muﬂpmm.ﬁww:hmowfma. have Provisions shall have effect;
anmo o um.wnwmww:cmc to the "(a) The action, prosecution
~ Ot Authority were substituted Or proceeding shall not lie

or references to the Conservators; or be instituted unless it
wwwwwmmw #w:w.uﬂ.. ...WHV if the Port 18 commenced within six months
po LIty revoke .any . lieence iext after the act, neglect,
10or any of the Purposes mentioneg -

S. 109 and 110 of the T
nServancy Act, 1894
€

fus

use to grant a licence

Thames

o-‘-.-_--co.

or default complainegd of , oT,

in case of a centinuance of
injury or damage, within

w AN A .

8ix months next after the
Ceasing thereof o

* 8 8 2 & e &

I any such purpose on reasonable
rns, the licencee or applicant
4 appeal against the revication
I reiusal to the Board of Trade
1s of the characted of that which Parliarent has charges the Authority

with the duty of provicing in the Port "

prosecutors being dissatisfied with this reply gave notice

of apreal to the Board of Trade on April 14. 19TR: Meanwhile in

November, 1917, a Bill was introduced into Parliarment to incorporate

o
(@
&)

orpany vwith power to construct a deep water vharf and railway at

envey Island. The prosecutors and others opposed this Bill and in

1€ 1918, 1t was dismissed, In September, 1918, the prosecutors actin

R

on legal wdvice withdrew their a . peal to the Board of Trade and applied

to the King's Bench Division for a rule nisi for a writ of mandamus

directed to the Port Authority command ing them to consigder the exercise

their discretion according to law

upon the application of the prosecutors

| on the ground that the Port Authority declined the arplication without

considered or exercised their discretion upon it. On October

18 the divisional Court (Darllng and avery JJ., Salter J, dissenting)

refused the rule, ‘rom this refusal the prosecutors appealed to the

-

/e 7
DN ¥20703
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vourt of Abpeal, and that Court on October 21 granted a rule,

rHiereupon the secretarv of the Port Authority, on their

behalf, filec an affidavit contained the following
paragraphs: -

. 'he application of June 8, 1917 ++..Was on receipt
thereof duly referred to and considered by the River Cormittee

01 the Port of London Authority in the I'irst instance, and
y the General Purposes Committee of the Seid Authority,

and finally by the Board of the saig authority.

consideration of the facts of the particular application an the

P

acCompanying documents and oI the reports of the officials of the
said authority and of the Said cormittees thereof,
O The Port of ILondon Authority in this case in accordance

with their general practice in connection with applications under
. 109 of the Thames Conservancy Act, 1894, considered the
particular case on its own merits, but in so doing no doubt,
acting as the Port Authority, considered those merits in relation
+

to The public interests of the Port of London ang to their duties

as such authority under s, 2 of the Port of London Act, 1908

» and
aiter such full consideration of the whole matter in the exercise
of their discretion came to their concilusion as reported in my
letter of November 24 1918

SIR JOHN SIMON K.C. and Wotten showed cause, A writ, of
mandarus is a "pro=ecution or other proceeding against the Port
Authority in respect of an alleged "neglect or default in the
€xecution of "a public duty - namely, the duty to hear and

determine the aprplication of the prosecutors. By s, 1 of the

b=

“ublic Authorities Protection Act. 1893, that prosecution or

uwoommcmﬁnr:rpw:oa~m instituted unless it is commenced within

8ix months next after the neglect or defualt complained of. The

alleged neglect or defualt in this case took place on Neovember 2.
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which, it 'is Said, has not been exercised,

o -

1017 vhen the ‘ort Autl . LS Supposed :

5 1 0 Autnority is POSsSed :  PaYuaed 4 1 sd 5 .

‘ “UPposed to have refused Jurisdiction:

1lw ~ Y. 5 ~F 19 YA =y 17 « R ey o - Y ) N : y
ihe writ of mandamus was not applied 10r unti] “€Ptember, 1918 It
£ - . = a0 & & 1 . “ - -, 3
Lollows that 118 rule should be (Glscharged, No doubt Avery, J
AN e v Hartforg Union (1) sai . t

Sald obiter that he Was inclined to

think the Act and no &pplication to the brerogative writ o Mandamus

’
.w._r“.,r' A M n..w.. L Seem: . = - I . : . . . . 3
vHel'e seems to be no authority foy that V1iew; and, as is pointed
Out in Short ang Meller's Crown mamOﬁMcw. ong B . ok 219, the
words of the ACt are wide enough to include the vrit.

vecondly, the Port Authority has heard ang determined the

application according to law, ., This is clear form the affidavit

oI the S€Cretary: but  &4$ fNecessary, the authority might rely oh

1 . : A vr ) . . + 3 : : ]
the letter of November 2, alone, It is Sald that in accordance with

@ policy adopted ceforehand the authority refused the application,

stitution ang duties of the authority are considered

—
—r
'd i
{
—
=
-
—

Pl&ln that it was incor orated for the Purpose of giving

)
Vs

a policy. It is their duty to take Such steps agg they may

€ improverent of the Port of London, and

¥ ¥ cllil

Or That purpose to ‘onstruct vharves, They may permit others to construct

wharves if they consider that a suitzable methof of

[

providing

accommodation; but jif they think it inadvisable to set up

imperium in imperio, of if they think the Port is m:wwmommnﬁww

- ' oA (] .._. 2L T &y ¢ " ‘p 3 - 3
iC€d with wharves ailreadv

Yy they are not bound to go through

arine an application for rermission, They may adopt

& policy is a mistaken one the applicant's remedy is not by was of

mandamus, but by appeal to the Board of Trade, of finally to

Furliament, Rex v. London County Council (1), on wvhich this
rule was grarnted, was g very different case, There the London

County Council had passed a res

olution brecluding themselves from

€xercising their discretion, The Port Authority have in no way

tied their hands. ‘further, that case was based on Reg.v. Sylvester

2), which, being g Proceeding to question the exercise of

a discretion
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Thirdly, an apbeal to the Boarg of Trade is an €qually

| IS F . . A T . . N

Convenient, y@rmenpﬁp_ anad effectuygln reémedy,; Rep., v Registrary
o . L . 4 - (=] L

0L Joint otock Companies ﬁuvh per Field J.

‘ourthly, the &bplication for & Mmandamus isg rade too late
TALBOT K.C. ang ocholfield in Support of the

, rule. The

P Pont
aut

ct
bt
.
O
[~
3
-

”ﬁv

F

have not brought an °pen mind to bear on this application,

without hearing h B 5

P

‘aVe determined Rex v, London ¢

( The affi.a. : At A A . - :
5 ST " alfidavit of the S€cretary to the Tort authority ¢
Cé&Se no further than hig 1e

ounty Council

arried the

tter does, ang that shows that this
aprlication for g licence hasg

not been considered I "Tte merits,

The Port

oﬁﬁ:owuﬁa have taken into account »

Sorething extraneous

and extra-judicial which ought not to have affected their decision, "
= narely, the POSSibility of Competition with their own c:amwdﬁwuﬁmc.
that is, the same as declining Jurisdiction, Rex, V. Adamamson (4),

Reg. v. De. Rutzon. (5)

An 1improper rejection of €vidence may amount
to a refusal to hear ang determine: Reg. v. Marsham, ()
No doubt g mandamus will not be granteqd Where trere is another
remedy €qually convenient, dm:@&MoMcH, and effectual, In re
rfarlow, (1) ir there had been & hearing an appeal might pe such
@ remedy, but where there has been no hearing to have thre decision

inferjior tribungl before it enters upon the appeal, Rex v,
Stepney oowvowﬁﬂwo:. «ou

—

N0 undue delay in applying for the Weit of mandamus,
SRS L.J. This rule must be discharged, in showing cause
four points were taken; first, that the arplication for the writ was
cut of time by reason of tl Publié authorities Protection Act, 1893
Secondly, that the =0rt authority had in

lact heard ang determined
the application for

=
-

a& licence; thirdly, that there was tesides the
Wirt of mandamus an equally convenient ang effective reredy by way
of appeal; and fourthly, that there was undue delay in applyving for

last ground s #ab o o B

the mandamus I take the

?

There seems to me to
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‘@ve been undyur delay, but I do not g

Point, becuase

OH:nw Hsucwﬂﬁzw atters were discusg
the Parties gy

€ed upon Which
are €ntitlegd

to the decision 0 the Court,
The main ground wag that the Port author
det

ity hag not hearg and
‘ctermined the &pPblication

of June 8, 1917. feoy PE€rmission t,
carry out ¥roks of g Very important Ccharactep With g very €xtensive
wthdfﬁm on the river. The QPPlication was r

ade under s, 109 of the
Thamesg OC:umwdﬁso% Act, 1894,

oect, 111 of that Act forbigs the
making of any such Works Without g licence. The origin of this
umwmnoMOﬁHo: to grant licences Was a dispute between the Crosn,
the City of London, ang the Thames cc:mmw<¢:o% Cconcerning the
oWnership orf the 1

ced and soij] oL the tidaj river, Application
having C€en made ung

SOore interval & reply was
1Z, as the bProsecutors contend, that the Port mcﬁ:uwudw
© entertain the @Pplication op to hear apg determine o I A
t reply this application for g randamus wag made,

Every case rnust depeng on its own particular oMHocsmﬁwsommh
but Geclded cases furnish “O0me rule wk
m

ich ought to ¢
vourt in the

Zovern the
CX€rcigse of jts discretion to grant O refuse the
Prerogative Writ of randamus . There muyst be Something ip the
Nature of gz refusal to exercise Jurisdiection by the tribunal
or wcﬁrowuﬁw L0 whom the writ is to Le directed, 4 refusal may
be conveyed in one of two Wals ; there may be an gbs
in te

H

olute refusal
NS, or there ray- be conduct amounting to g refusal, 1Ip
the latter case it ig often diffecult to draw the line between thos
CaSes vhere the tribunal or authority has heard ang determinegd
€rroneously upon grounds which it vas entitlegqg to take Mmﬁo con=-
Sideration and those case where it has heard and determ

ined upron
outside ang beyond its Jurisg

grounds iction. byt this conclusion may
be drawn from deciged cases,

Q

is no refusal to hear ang
unal or authority has

ﬁjm_ﬁﬁ .nw._m.u.m

determine Unless the trit

in Substance Shut
it ears to the application which was made to it, gng has determineq
upon an arplication which was not rade to it. On this point I woulgd
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tne words of FarwellL.J. in Rex v. Board of Education (1).

| the tribunal has exercised the discretion entrusted to it bona

1ice, no influenced by extraneous or irrelevant considerations,
@ not arbitrarily or ellegally, the Courts cannot interfere;

they are not a Court oL Appeal from the tribunal, but they have

| M vower to prevent the intentional usurpation or mistaken assumption

| 0 a jurisdiction beyond that given to the tribunal by law, and also

the refusal of their tiue Jurisdiction by the adoption of extraneous

considerations in arriving at their conclusion or deciding a point

other than that brought tefore them, in which cases the Courts

have regarded them as declining jurisdiction. " Again; in regi vi

Bowman (2), where licencing justices had allowed their decision to
be influenced by extranéous considerations, Wills J. gaid; "there

has been no real hearing, and the mandamus must therefore go.,"

Those tvo cases furnish a rough test for deciding when a tribunal,

in considering matters outside its Jurisdiction, has refused to

exercise its true and proper jurisdiction,

In the present case there is another matter to be borne in mind.

There are on the one hand cases where a tritunal in the honest

€xercise of its discretion has adopted a policy, and, without

refusing to hear an applicant, intimated to him what its rolicy
is, and that after hearing him it will in accordance with its policy

decide against him, unless there is something exceptional in his
case. I think councel for the applicante would admit that, if the

policy has been adopted for reasons which the tribunal may legitimately

éntertain, no objection could be taken to such a course,

On ,the other hand there are cases vhere a tribunal has passed & rule

or come to a determination, not to hear any application of a par-

ticular character by whomsoever rade. There is a wide distinction
to be drawn between these two classes. Of the cases cited on this
branch of the argurent 1 would refer to two. The first is Reg.V..

Sylvester, (1) An undue significance has been given to certain

| words of Wightman J. in that case. Justices had come to an annual

DN ¥
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g meetlng resolved to refuse any application for a& beer-

1 S e T ~ -~ O \ - Y \ Wa e ey 3
house licence unless the applicant was Prepared to take out an exXxcise

licence for the sale of 8pirits in addition to the licence for the

Sale oI beer. Now a decision of a tribunal may be wrong in point

f laun R N e : : : o
01 law, but it does not follow that it involves a refusal to hear
and determine. Reg.v. Syslvester (1) was a special case stated

1 3 : R e - Lggtl e : :
Oy tTie Justices upon the question whether they had acted lllegally
in refusing to renew certain beerhouse licences because the applicants

declined to take out licences for the sale of spirits also. On

such
& case 11 was not only open to the Court, but necessary for the
Court, to consider whether the decision of the justices was or was

not correct in point of law. The question whether the justices had
or had not refused jurisdiction was not before the Court. Wightman
L. 'in his decision uses these words; "They came to the meeting

with a general resolution already prepared: and I answer the question

PRE . o 12

n

by saying that they were wrong in the way in which they

exercised the discretion which is given to them." Those words have

-

been cited as applicable to a proceedlng based upon a refusal by

A

a tribunal to exercise its discretion., The second case to which

I would refer is Rex V. london County Council, (1) It is very material
to see the rule which the County Council had adopted, and which was
the foundation of the application for the randamus in that case,

An applicant having asked for permission to sell pamphlets in one

ol the public parks received this reply, "In reply to your letter

-

5]

I have to state that the Council has decided that no permits for

-+

the sale of literature at the Council's parks and open spaces are to
be issued. I regret that it is not possible to make exception to
this rule even in a most deserving case." The Divisional Court
regarded that not as the adoption of a policy ih the exercise of a
discretion but as a refusal to emercise any discretion.
Now to apply those principles to the facts of this case. There is

the letter of November 2, written on behalf of the Port authority by

their secretary, and much relied on by the prosecutors, and there is
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his 41 davi 4 . 1) i
118 alfidavit, It negatives the suggestion that the only matter
considered by the Port authority was that Specified in the letter

:mﬁ:rc;acppadwpaonac upon the arfidavit, Read carefully and
| | fairly it amounts

to a statement that the Port authority did nothing

Properly described as a refusal to hear and determine,

& Step further.

'

Even assuming that the letter contains

Lthe only ground on which the application was refused, I think,
considering the position of the Port authority, that the matters

involved in that decision were rightly and properly considered by

, &nd warrant the adoption of a general policy in granting

f this particular class. Therefore on the
must be discharged.

It is not iecessary 1o go at any length into the other matters

raised. The exact meaning of s. 7, Sub-s 2 (1) of the Act of

1908, giving a right of appeal, may some day have to be considered,

In this case it is not in dispute. Mr. Talbot did however contend

"

hat admitting the right of appeal,

[

the remedy by appeal was not

€qually convenient and beneficial, He referred to Rex.v. Stepney

Corporation (1), a case so sissimilar from this that the decision is

of no practical help. There an avpeal lay to the Treasary from a

public authority, who, instead of deciding the case on their own

view, conceived themselves bound by some rule of the Treasury, with

which they might or might not have agreed, In these circumstances

the Court might well thirnk and appeal to the Treasury from its own

decision was not so convenient and beneficial as an appeal from the

C
@

cision of another tribunal, especially where the question was

of the amount due to a rarticular officer. In the ovresent case the
question is one of policy to be decided ultimately by the Board

of Trade. It can hardly be said that an appeal to that department
18 not as convenient and beneficial a remedy as a mandamus to the
<ort authority with an appeal from them to the department. I think

the rule should be discharcsed on that ground also.

o™

/e OO7
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M AS to the effect of the Public authorities Protective 4ot

4o
23Q B TUP R e o il R NIRRT pehlpr :
1893, I express 10 conildent opinion without further considering

the alct: *1+ a2 1 y N o il : . .
“ie dicta cited, but my present impression is that the language

8 ,_,. +J)\IL|

v L vildd U ;Qﬁ Qomm :C_« mﬁ.ﬁm—\wrf, ﬁC » H.OO.H.CDJ,.H.L.;.HU. O.H .ﬂw_..mc OHM»."LU. ‘H_”:m

3

€isence ol the prerogative writ of mandamus is a command to a

» 3 hiina 1 ; N SIS e . Fenss * 2 2 - -
tribunal to do Something which it has omitted or refused to do,

£

m and an application for the writ is not an action, prosecution,
or other roceeding for any act done in pursuance or execution
or intended €xecution, nor, as I ﬁrpswh 1or any neglect or default in
the execution of any Act ol Parliament or public duty or authority.
Bul apart from that, the Act seems to contemplate something which
esults, if Successiul, in the payment of damages or in the
enforcing of some penalty, and the words "action, Prosecution, or
other proceeding" were not intended to include a prerogative writ
calling upon a publiec authority to perform a public duty. The
rule must be discharged,
WARRINGTON L.J. I thoroughly agree, and having to add,.
oCRUTTON L.J. As the grounds on which a mandamus will be
granted are difficult to state accurately, I prefer to adopt
the words of Willis J. in Reg.V. Cotham (1) "I take the governing

(-

principle to be that if the Justices have applied themselves to the

consideration of a section of an act of Parliament, and have no matter

how erroneously, determined the question which arises upon it before

them, their decision cannot be reviewed by process of mandamus. That is

SO0 whether there is an appeal from their decision or not. If there is X
an appeal, mandamus will not lie; if there 18 not, their decision is

final, But when it appears that they have taken into considerat ion

matiers which are absolutely outside the ambit of their jurisdiction,

and absolutely apart from the matters which by law ought to be taken

into consideration, then they have not heard and determined according

to law." I may add that if, before they sit to hear a ratter

!
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y have absolutely come to a determination their sitting may not

- « .w -1 h ol x B o 3 ¥ - T s ~ s ~p P ' . - e "
vE a nearing and determining because they have determined before

o YA
aearing. mxr

r. Talbot, says that the Port Authority determined,
vefore hearing this application, that they would grant no licence

| 1or a wharf likely to compete with the accommédation with which, by the

Act constituting them they themselves are bound to provide, and that
1t was not open to them to take into account the question of com-petition.

Now I state it as my view, because it is the substantial

question in this case and that which the parties want decided,

that the Port authority representing the various interests in the Port _

are by virtue of the Act entitled in this matter of granting

licences to regard the effect of the proposed accommodation upon

tnne accommodation which they themselves have provided, or may have
to provide, in discharge of their statutory duty. Anm applicant who
cannot obtain a licence from the Port authority has his rermedy by
appeal to the Board of Trade, or he may promote a Bill in Parliament
authorising his undertaking. On this point, which goes to
the merits, Mr., Talbot fails to show that the Port authority has
taken into consideration, in the words of Wills (1) "matters
which are absolutely outside the ambit of their jurisdiction."
Another reason against granting a mandamus is the existence
of another and an equally convenient remedy. On a matter of
trade policy an appeal to a Government charged with the trade of
England 1s a very convenient remedy.
As to the Public Authorities Protection Act, 1893, the writ
of mandamus, like that of certiorari and prohibition, is a high

o

mH:wUﬁﬂﬁudmﬁHMﬁ.w:qﬁdoak<rw:wdpwwpmﬁ&wc&ﬁmowcssHoH
keeping subordinate tribunals within their jurisdiction. Clear
words are necessary to impair such a right, and the words of this
Act, "action, prosecution, or other proceeding against any person,"
are no such clear words as to have that effect. There is less

% inconvenience in coming to this decision because the Court has

always a discretion to refuse the writ of mandamus after an undue

_
Hﬂ

"ON 83
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lapse of time

I agree that the rulemust be dischareged

5 1

- In this case I should ha ve been Prepared

t the prosecutors had, by delay, precluded themselves

wJ

as I have said, I prefer to decide the case upon the

Rule discha ged,

4 & ‘Ll ™ . ~ _L....— - -~ y = - ' - ’ i )
1citors for -Lrosecutors; ‘Kerly, Sons & Karath,

volicitor for defendants: Arnest Glenshaw,
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(HOUSE OF LORDS)

FREDERIC GUILDER JULIUG cecvrsineshevabaranes soDDBLIIENE
and

THE RIGHT REV. THE LORD BISHOP OF )
OXFORD: THE REV. THOMAS THELLUSSON )

™ .-N-I.Jdc
A AL D 8 " B " 8 8 B a

RESPONDENTS.

wiainie o g aie fmkene giuee RUTE NI

vhurch Descipline Act - Discretionary Power of Bishop - "It
shall be lawful."

. ds in a statute "It shall be lawful" of themselves
merely make that legal and possible which there would other-
ise

wise, be no right or authority to do. Their natural meaning
is permissive and enabling only.
But there may be circumstances which may couple the power
ith a duty to exercise it. It lies upon these who call for

the exercise of the power to show that there is an obligation

The 3rd section of the Church Discipline Act (3 & 4 Vict.
c. 86.) provides that in every case of any clerk in holy orde
who may be charged with any offence against the laws Hcclesias-
tical, or concerning who there may exist scandal or evil
report as having offended against the said laws, it shall be
lawful for the bishop of the diocese within which the offence
is alleged or reported to have been committed, on the applicatin
of any party complaining thereof, or, if he shall think Tift,
of his own more motion, to issue a commission under his hand ard
seal to certain persons for the purpose of making inquiry as to
the grounds of such charge or report:-

Held, that this section gave the bishop complete discretion
to issue or decline to issue such commission,

The Act recites that the manner of proceeding in cases
for the correction of clerks requires amendment. Its provisions
therefore may be construed independently of the practice under
the previously existing law,

Per LORD BLACKBURN:- There is no duty cast on the bishop
by the statute, unless perhaps a duty to hear and consider the
application, which in this case he has performed.

Enabling words are always compulsory where they are words
to effecuate a legal right.

Reg. v. the Tithe Commissioners (1) and Ditcher v. Denision
(2) commented on, and explained,

THE LORD CHANCELLOR (EARY CAIRNS):-

My lords, in this case Dr. Frederick Guilder Julius, of
Clower, in the County of Borks,preferred a complaint to the
Bishop oi Oxford against the Rev, Thomas Thellusson Carter,
rector of the parish, in respect of unauthorized deviations
from the ritual of the Church in the Communion Service, and

the use of unauthorized vestments, and required the Bishop

to issue a commission under the Church Discipline Act (3 & 4
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Vict, c¢. 86) to inquire into this charge. This commission

the Bishop, in the exercise of his discretion, declined to issue,

The Court of Queen's Bench,

on the application of Dr. Julius, Directed

& writ of mandamus to issue commanding the bishop wither to issue the

commission which Dr, Julius has applied for, or to send the case by

letters of request to the Court of Appeal of the province under the

Statute,.

The question is, was the Court of Queen's Bench right in

awarding this mandamus? The Court of Appeal has reversed the |

decision of the Court of Queen's Bench. The Court of Queen's Bench

in awarding the mandamus, and the Court of Appeal in

reversing this decision, were both unanimous, and it is for your
Lordships now to decide between them,
The case appears to me to turn upon the use of the words

"it shall be lawful" in the 3rd section of the Church Discipline

e

Act., I cannot think that the practice of the Ecclesiastical

Courts, before the ACt, need be the subject of much examination.

The Act, states in the preamble that "the manner of proceeding in
cases for the correction of clerks requires amendment, " Whether,

therefore, the office of the Judge could, before the Act be

Promoted by any person as of right, or whether a discretion could

be exercised by the Judge as to allowing himself to be‘pnt In
motion, or as to the terms on which he could be put in motion,
is not, as it seems to me, of much importance, inasmuch as the practice :
in this respect may have been Just one of the matters which the
Act was intended to amend.

The 3rd section of the Act enacts;- omitting words which for
the present purposes are immaterial, - that in every case of any
clerk who may be chraged with any offence against the Laws
Beelesiastical it shall be lawful for the bishop 6f the diocese

within which the offence is alleged to have been committed, on

the application of any party complaining thereof, to ussue a

BN ¥30103
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a Commission for the burpose of making H:ccuww as to the grounds
of such charge, And the question 18, under the worgs "it shaljl
be lawfylw if the cﬁatow bound, on the @pplication of any party,
to issye a coﬂzmauHo:. Or has he a QMaOHmHHos as to Whether he
Will issye 1t or not?

The QUeStion has been argued and has been Spoken of by
Some of the learnegd Judges in the Courts below as if the words
"it shall be lawfyln

might have a different Meéaning,
be auw%QWm:wHw Msdmwtwmﬁma in different adrd:ﬁmmg or in Qumﬁme:ﬂ.
Parts of the

the same Statute, it cannot think that thig

and mipght

is Correct,
The worgs "it shal} be lawrfyyw are not €quivoeg], They are
Plain apng unambiguoys . They are woerds merely making that legal
and possible Which there Would othery

ise be no right op authority

to do, They confer a faculty Or power, and they do not of
themselves do more than conferp & faculty or bower., But there

may be SOmething in the natyre of the thing €Mpowered to pe done,
Somethineg jn the object L'or which jt is to be done, Something ip the
Conditions under which jt is to be done, Something in the
title of the person °T persons for whos e benefit the power is
to be CX€rcised, whieh may couple the Power with g duty,

Person in whom the

and make
it the duty of the

Power ig Teposed, to

€Xeércised, that bower when called ugon tg do so, Whether the
bower is one Coupled with g duty such gs I have described jig
@& question Which, according to our system of law, Speaking
generally, it falls to the Court of Queen's Bench to decide

°n an application for g mandamus, And the words "1t shg1y be
lawfyln being according theirp natural meaning Dermissive op

en

A

bling words only. ¢ lies upon those, ag it seems to me,
wWho conteng that gn obligation exists to €Xercise this povwer,
to show in the ouwo:TQﬁQSOmm 0f the cagse Something which
Bccording ta Eic Principles I have mentioned, creates this

owHMmmwMos.
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I think that is these principles are kept in kind it will
be found that all the cuses on this subject are €easily under-
Stood and reconciled, and I will refer shortly to the most
important of those which were mentioned to your Lordships before
eXxamining further the circumstances connected with the present
case,
1 The earliest case which is generally referred to is that
of Alderman Backwell (1) before Lord Keeper North. The creditors
of Alderman Backwell petitioned for a commission of bankruptcy
. against him, and they would have been obviously exposed to pre-
Judice and hasard, if it has not been granted. The words of
the statute were that the Chancellor "may grant a commission,"
Keeper held that he was bound to exercise the power
_ which was in effect reposed in him for the benefit of those who
asked for its exercise.
The next case is the King v. Barlow (2). That was not a

mandamus but an indictment on the 14 Car. 2. e. 12, againgk

~

the churchwardens for not making a rate to reimburse the constables,

The statute appears to have used the words "may make a rate." but

1t was naturally held that the constables were entitled to be

that the churchwardens, veing made the depositaries

QJ

reimbursed; an

>

01 a vower Ior that purpose, could not refuse to exercise i s

The Kind v. Havering-atte-Bower (1) was the case of a mandamus
in reference to a power granted by royal charter to the steward
and suitors of the manor giving them authority to hear and

_amdmwaSm civil suits. It was held that this was in effect the
establishment of a Court for the Public benefit, and that the
stewards and suitors of the manor were bound to hold the Court

In Macdougall v, Paterons (2) the gquestion was whetherthe
Plaintiff in a County Court action who had recovered his debt
should not have his costs taxed and allowed in a particular way.
The statute had provided there, that under the circumstances in

which the Plaintiff stood, the Court might by rule or order
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€ct that he might recover his debts: ang Chief Justice

Tavwes o A - S wy L Ty Y \
Jarvis, delivering the OPlnion of the Court, Stated that the

conclusion to be drawn from the caces was that when s Statute

opshwﬂur: authority to do @ Judicial act i

n a certain case,
& B imperative 1 those so authorized to exercise the authority,
vhen the case arises, ang its exercise i1s duly applied for by

& party H:amam;ﬂn:. and having the right (that is having by
Statute the right) to make the application.

ihe case of Irisse v, Royal British Bank (3) was a case

of the same kind, ang decided thgt under the words "it shall bpe

lawful for the Court", a creditor who hag obtained Judgment

against a joint Stock banking Company, and had failed to recover
his debt against the Corpany, was entitlegd as of right to execution

against g prrwnxopamw. On complying with the conditions imposed by

!—-J
<
=
o)
H

ds, the only other case that I wiil refer to is one
which was decided in the Court of Queen's Benech in 1840, Reg.
V. Tithe Cormissioners LA ) s power was there given to the
Pithe Cormissioners in dealing with certain Hmsqoaznuu. to
confirm agreerents for commutation of tithe under certain speciazl
circumstances ang *onditions, which I need not refer to at length.
The Court held, upon the construction of the whole statute, that
1f a ease Occurred, coming within the terms of the statute, the
Commissioners were bound to confirm the agreements there men-
tioned,

In delivering the opinion of the Court, Mr, Justice Coleridge
uses these words; "dphe words undoubtedly are only eémpowering,
but it has been S0 often decided as to have become an axiom, that
in public statutes words only cirecdtory, permissory, or aﬁwwHMsm
may have a compulsory force where the thing to be done is for

-

the publiec venefit or in advancement of public justice, " To

the rule thus guardedly expressed there is not, perhaps, much

W g W . J PN <
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to object, and I only refer to the words for the purposes of

‘ PO01nting out that I am unable to see that they justify the
| €EXPressions of the Lord Chief Justice of the Queen's Bench in
the present case., Who

0 Speaks of them as (1) "Now finding
nothing in the €nactments or language of the 3rd sectj

1€ Church Discipline aAct, which shoulgd have

on or

€lfect of controlling or Gualifying the words "It shall

on the contrary, finding the language of the

p Section Pointing, as it seems to us, the contrary vay, we can see

would Justify us

L

in giving to these words any

han the reaning which the €stablished canon of construction
has assigned to them, a canon of construction so thoroughly

Settled, that Mr. Justice Coleridge speaks of it as an axiom, =
and by which in construing this Statute, we deem ourselves
absolutely bound. " The only axiom Ifr. Justice Coleridge Spoke of

» under certain Clrcumstances, enabling words might

lavVe a Compulsory Iorce,
My lords, the
_

, - CasSes to which I have referred appear to
|

| decide nothing more than this; That where a power 1s deposited

bublic officer for the

==

Purpose of being used for the

benefit of PeErsons who are Specifically pointed out, and with

a definition is Supplied by the Legislature of

the conditions upon which they sgre entitled to call for its
exercise, that power ought to bte exercised, and the Court will

require it to be exercised,

I now turn to the Church Discipline ACt, for the purpose of

considering whether it is possible to suppose that an absolute

and unconditionail right was given by it to put in motion the

cese, independently of any judgment or discretion

Ihe 3rg Section provides (His Lordship read it, see ante,

/e OO7
21103

DN ¥
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P.215.) The first observation Which occurs upbon this section

15 that the vords "gny Party" are words of the most o
and rmust as was admitted in the argument of the b:dmuwm:ﬁ.

in the case before your Howaaruem. invoked the action of the

F._. n...w.._Of
2 =

the Statute, the aig of the bishop might be invoked

eq C.m_.u.u.u\
by one who never had entered the parish, who never had been in

cngland, who was M?:chSﬁ, Perhaps, of the yﬂsﬁ:ﬁﬁn.

1 ~

Q rember of the Church of dngland, who was not possibly, a

liever ip crap;ﬂunnmﬁw. If, under the Statute, any person
has an absolute right to put the bishop in motion, a person may
do so who is & pauper, or Wholly Unable to answer the costs of
the suit. No authority is given to the bishop to require
Security for COSTs, and the Clerk may be ruined by g litigation

from which he €merges as the Victor,

Again, the offence charged may be an offence against the

Laws Hoowmcuﬂnﬁuoﬁp. buts it may be of so trifling and insignje

ficant a nature that no one, having any discretion in the matter,

ought to allow it to be the Subject of litigation, Oy the
churge or the report may be one which, within the knowledge of
the bishop, is unfounded, Or, again, the clerk may have been
chargeable With g departure from authorizeg ritual, ang on the
rémonstrance of the bishop may have admitted his fault and
have promised to discontinue the wrong Practice, and may have

faithfully kept such promise, and yet, an offence having once
been actually cormitted, the bishop, if the argurent of the
Appellant be right, may be callegd upon to proceed against the
clerk,with whose conduet in the ratter he has €Very reason to
be satisfied,

the illustrations of the effect of the Appellant's argurent

which I have suggested (and ay more might be added ) appear to

: ‘OR RESEARC ES ONLY
ﬁ. FOR RESEARCH _uﬁg_ﬁ~UAvv_... ONL ._
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€neral king,

who,

s 18 @ parishioner of the parish of Clower, and s member of

wvho was not
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nave been feld by the Queen's Bench to Press against the argu-

ment . In some of the cases which I have summerised the difficulty

~

1s met by the Court of Queen's Bench, by saying that if the
bishop refused to act the Court might, in its discretion, refuse
*© grant a mandamus to make him act, But this is only saying
that the Court will take uron itself to exercise a discretion
which it refused to allow to the bishop

It is farther to be observed on this part of the case that
the bishop of the diocese cannot, in my opinion, be looked upon
Yy a8 a ministerial officer through whose hands process is
to pass as a matter of form, He is charged with the oversight of
his diocese. and with a vigilant attention to its discipline.
and 1f discretion as to proceedings, in respect of the discipline
of clerks, is to be reposed anywbere, it is in the bishop that
you would expect to find it, But, in truth, a most conspicuous

-~ .

instance of the reposing of this discretion in the bishop is

-

found in another part of this Statute. The 3rd section allows the
bishop of a diocese in which an act of immorality has been cormit-
ted by a clerk, having preferment in another diocese, to issue

a commission to inquire into the grounds for a formal charge.

I will suppose that the bishop of dioceseé A, issues such a
cormission of his own authority against X., a beneficed clergyran
of diocese B. The Commissioners report that there are prima

facie grounds for proceeding against the party accuws ed. The
Bishop of diocese A. is thereupon, under sect. 5, to transmit a
copy of this report and of the depositions to the bishop of
diocese B,; thereupon, under sect. 7, the bishop of dioesse B.
may proceed 1n due form of ecclesiastical law against x. up

to punishment, but it is quite clear, under the 7th section
that it is discretionary with the bishop of diocese B. whether
he will do this or whether we will allow the whole proceedings,

-

even after the commissioners have found that there is a pPrima
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acie case, to arop.
My Lords if the statute had singled out particular ine
dividuals who might naturally be Supposed to have a personal

interest-the orcworﬁzwgesu. for example, or even certain comm=-

unicants or varishioners, and had laig down conditions as to

ct

cosis, or otherwise, which they were to comply with before

calling on the bishop to take proceedings, there might have been
a ground for contending, on the authroities I have referred

to, that the power of the bishop was one which under those
circumstances he could not refuse to exercise. This, however,
is not the frame or character of the énactment; and, indeed

5

naving regard.to the various matters to which the Act applies
and the various dioceses in which it might have to be put in
force, it is difficult to see how the enactments could have

taken that shape.

I ought to mention an argument which was much dwelt upon

m

before your Lordships and in the Courts below, Viz., the argument
that the words "if he shall think fit," in the 3rd section, in the
alternative power to the bishop to proceed of his own mere motion,
rather imply that on the application of a third party, he is to
proceed whether he thinks fit or not. My Lords, I do not think
that the words "if he shall think fit" have any such effect,
They appear to me to be, where they occur, mere surplusage,
as, indeed, is proved by the circumstance that if they were
altogether omitted that clause of the section would mean just
exactly what it means with those words inserted. But the words
in fact appear to me to be introduced merely to mark more clearly
that an alternative power is conferred upon the bishop, and that
he is left free to proceed without any cne to put him in motion
if he chooses to do so.

My Lords, I am satisfied upon these short grounds, and
without going into many of the topics which were so elaborately

considered in the Courts below, that the judgment under appeal
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t alllrmed. I will only add that if

W

in } 1A 4 = . 5 i 3
1n holding that the bishop has, under the statute

y

Il (v %C ‘.Hz,. v _q.”. onr 4 N T e \ 3
procccding or not proceeding, in the way in

pellant calls upon him to 0d, your Lordships have
Sseems 1o me, any occasion or indeed any right to

0 the manner in which, or the principles upon vhich,
tion has been exercised., TFor the exercise of that

1S an answer to the application for a mandamus

-d - .
Same time, on that ap lication, to criticise the grounds
lon has been exercised,

€ dismissed

pod

g 1 T " Y \ TS | P l - -
oriLy 1o move, that the appeal should
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m QISUMPRLON OF PRIVATE TRAD ITH JAPA

r“ j " . ' &Y € . . n s - e 9 - 3

= B - was annomncet today that applicetions of businessmen for permits
. * _.w visidy Japan 11l now be ¢ :,.D,C.M.;_.A‘o jecaune 0f the lack of gud b f“_ﬁ accomm=
- - .1on, only 400 D ~“Svate huain asmen will be indtis .‘..‘_‘: ..;?S;H.ﬂ._:.._m enty g

3 _‘_ @36 Will be seleated by the various member nations of the Far .:333.5

2 .

La7ion 0N 8 quota hasgis get Yor each member nation by the Imter=Allied
Bl O AXY eccording %o their pre-war trafe with %::5- Fatry into Japan
M ! ﬁ. IO LI 1nen b r 1L5% u.n.l \_‘..o .,._«._ Juu.:u..—m“_ u.u-;- :mw Mwu ﬁ u..-:w‘o a _:me.Mr& O& Mwuu

o

| e OWeveY, exYension privileges may be pranted cS%E:a by the Supreme
’ ey 1 11ed ywioera | AP )
otel sormodations, trangportation and commmication facilities
in Japen will be handled by the Japanese unfer supervision of SCAP. These
Llitles 11l [ 131 T._:L_,..._.mm .....C.u. C.._;.' A in .O.Mm.ﬂo- Oaak: .- I .XCJ... .P....J_HO.*.“O- T:r..,.._w ._.ﬂ..
, L1l ot _posaible %0 arrange side trips to other nearby :H.__Hom.. Waitors will .
wred to pay for all services renferod.
AT the outaset, applicntions %o v ._.m.,; Japan will be considered only
2T Whe 1ollowing purposess
(@& '0 purcehage goods available For xport, or to make arrangementas for
,4 future purchages of potential a.u..l:cu..,m.___. or %o mell H:_: materials
)) 0 provitde commercial services %o oxpedite the movement of exports
md imporsas between Japoan and Canada. 7These services inclule bank
‘epresentation, ‘i nsurance and shipping.
(e) 0 inspect cor ﬁ_:.:.u...w inveatment interesta. Applicationa for this
urpoge will be _...Z:J :cs._wm eration only afiter other needs are filled,
velection of Srade re :.a:fi.:z ves 0 be sdmitted to J: u:i will

De made on ‘the bagis of infomation mbmitted to the W.UH:._H; ment of Tred and

ommerce, Such information M::v:”_.ﬁ_._ U.EL.E e a detalled statement of the dcu. oge of
the viagit, explainin ..,,,_ ;:,Sﬂnu it is %o purchase goods, develop Tuture Sm..&ﬁ ts,
to make arrangsenents for 4 Aﬂqzu.m:.u.ﬂ_ﬁ. T FIvT .HJdaH.u.r.u.m: or %o u.ﬂ,m._mvco.w ﬁHCﬁOH&%.

_ ApnlLic f.,.._, ms wil) be reviewved in accordance with the terms of the
Fay FEagtern “omigasion's Policy Directive and in the light of information
submitted by SCAP as %0 goodla available in Japan, raw materials required, and

tential lineg of business which may be developed,
Mames o all applicanta approved by the Department of Trade and
ommexc¢e Will be tranamltted o SCAP, Applicants u.a:zui.sn final approval by
AP will also require a valid passport, applied for in the usual manner, to the
'ngaport Divigion of the Vepartment of lxternal Affai ra, Ottawa, Tf no
fA.C Comod i 5_5 are availlable, the Department of Trade ..:a fommerce will inform
the appllicant Apnlications, however, will be held and processed in the order
0X Thelr H;,_:".,.._.;.,. and will e .ﬂ...,:s.ﬂ..EmJ.r_L_._a.m to SCAP for consideration as soon as
tiong m.,:.w..."od.x available,
\pplicants will alaso be required to furnish information indicating
inancial _.,,;_::o.a..”...ﬁ._ﬁ.__ 1 “._.n_ﬁ. 0 e cord o,_: the pagt experience in handling the type
»I con : available Tor export fLrom Japan, or in the absence of such | 5
expaerience, the applicant should be ___m.a.::u.e,.”__. to provide reasonable proof that

his vigi® will contribute %o the restoration of Japanese trade.
nitially, prices will be arranged by negotiation between private
purchagers an ) CAP o AP will provide the Depariment of Trade and Comnmerce

iith a 119% of commodities available for oexport, together with such pertinent

nta ag it may have 194 B0 ( ..”H...‘..;.LA...“,,J_._._.- ot ‘e A gecond Jist ﬁm.u.u. indi cate CC_.:H,;..ZA.H._..H«...M
. rved Tor Coverment-te ~Government trade. A Tthird list will indicate .r.,_)_cma

raw materialg needed in Jepan o further its productlion programmes, with respect

| to which progpective gupnliers will be considered for admission to Japan,

-

N L . - = N

| P will provide this in: .L_:_; Lon on a monthly basls, supplemented by interim
reporta, \11 this information will be disaseminated by the Department of Trade
\n ommerce ag #S00N ag av ..._ .._- hDlo.

|
»
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BRIEF

m ov@omMsm Oriental Franchise in the
| Province of British Columbig

Reasons why it would not be in the best ipn-

Ierests of Canada for the Dominion Government

to make any amendments to the Elections ang

Franchise Acts which would permit Canzsdian

citizens of Oriental birth or parentage in

British Columbia to vote in Dominion elec-

tions, contrary to the views of the me jority

Oof British Columbis citizens as €Xpressed by

Provineigl Statute,

e e ————— ———

Submitted by Tom Reid, M. B
Representative for the Constituency of
| New Emmﬁswbmdmw, B @

Dated March 4th, 1937,
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BRIEF

| ' Opposing Oriental Franchise in the
{ 'H Province of British Columbia

_ Reasons why it Would not be in the best in-

terests of Caneda for the Dominion Government
m

to make any amendments to the Elections and

Franchise Acts which would permit Cenadian

. citizens of Oriental birth or parentage in

g,

| British Columbia to vote in Dominion elee- |
M | tions, contrary to the views of the majority

| of British Columbisg citizens as expressed by

Provincisgl Statute.

-

| In 1936 there appeared before the Special Committee on

Elections ang Franchise, aprointed by the House of Commons, a

delegation of four Japanese who Presented & brief asking that the

Dominion Election and Franchise Acts be amended by deleting certain

sections of the present Acts which by their provisions allows

citizens of Oriental or Asiatic birth or origin to vote only in

those provinces which by Provincial Statute do not preclude them

from voting in Provincial elections. 4s the Province of British

Columbia is one province which deems it advisable to preclude all

i
cltizens of Oriental or Asiatic birth or origin from voting, this

Brief is presented with the view Of placing before the Committee "

m _ certain important fscts in regard to this question which have not

so far been presented. In view of the very strenuous efforts being

put forth on behalf of the Jaepenese resident in British Columbia it

ls also felt some statement should be made by wey of rebuttal.

g e g e =

HISTORY OF ORIENTAL IMMIGEATION INTO CANADA

So that a proper and better understand ing of the Oriental
1 problem may be Obtained, it is dcemed advisable L LnsiborE gl e

present a brief resume of Oriental immigretion into Caneda from

Confederation days up to the present time. It should be noted,

T

—_
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of the discussion the Hindus,

Orientals in B, C., namely:
mostly Mongoliesn in vthelir "origin,
who are mostly of the Aryan race,

lOoT are they likely to become any great problem,
total number being not over 1400,

two per cent are femeles,

settle in British Columbia,

Qe

however, that the Oriental or Asiatic question is Primarily a Bri-

tish Columbiag question and does not to any extent if gt all effect

any of the other provinces of the Dominion. According to a Pro-

vincial SUrvey over a period of twenty years, eighty per cent of

all Chinese immigration to Canada is resident in British Columbia,

Ninety-eight Pe€r cent of all the Japanese, and ninety per cent of
the Hindus, resident within that Province. Thiis d.s perhaps under-
Standable when one considers that British Columbis faces the Pacifioc

Ocean and is Canada's western gateway,

he Rocky

Mountains are wholly unaware of the seriousness of this Oriental

penetration within the Province of British Columbia. It is safe

to say that had the Other provinces the Same number of Orientals

in proportion to their tetai population as has British Columbia,

not only would this problem have been brought home to them, but

something would have been done about it €xre this time,

For example,
if the Provin

¢ces of Ontario and Quebec had the same number of

Orientals in proportion to the belance of ﬁsmwwﬁowcwdeOb. there

would be over 500,000 in those two provinces alone.

the Brief I sha

Later on in
11 deal with the actual figures.

It should be noted by the Committee, that leaving out i

there are two distinet classes of
Chinese and Japanese, both being &
In regard to those from India,
these are not at the moment ,
the estimeted
and of this number only about

SO thet no great increase is feared.

CHINESE

-

The Chinese were the first of the Oriental peoples to

some having landed on the Pacific

/e 7

PN ¥30103
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Coast before Confederation. There was some fear Bven as far back
as 1889 that Canada might be over-run by Orientals, for legislation

governing the entry of persons of Chinese origin was first enacted

in that year, et which time a head tax of $50 wes placed as a

barrier to their entry. This was later inereased in 1901 to $100

and again in 1904 was raised to $500 for every Chinamaen coming in,

but so great was the number of Chinese immigrants entering, that

in 1923 the legislation governing the entry of Chinese was Tepealed

and a new Act passed. This enactment abolished the head tax entirely

and provided only for the entry of three classes, designated in

Section 5 of the Chinese Immigration Act as follows:

"The entry to or landing in Cansada of persons of Chinese origin or
aescent irrespective of allegiance or citizenship, is confined to

the following classes, that is to say: -

(2) The members of the diplomatic corps, or other government

repreéscntatives, their suites and their servants, and
and consular agents;

consuls

(b) The children born in Canada ofparents of Chinese race or

descent, who heve left Canads for educational or other purposes,
on substantiating their identity to the satisfaction of the con-
troller at the port or place where they seek to enter on their

return;

(e¢) (i) Merchants as defined by such regulations as the Minister may

prescribe,

(ii) Students coming to Canesda for the purpose of attendance,

and while in actual attendance, at any Canadian university or

college authorized by statute or charter to confer degrees."

This practically closed the door insofar as the
WETr€ concerned, as since that enactment in 1923 only some
Chinese have entered as immigrants.

The total number of Chinese imnigrants entering

according to the Department of Immigration records, since

Chinese
SEVEN

Canada,

1886

amounts to 90,326, and of this number 82,370 entered on payment

of head tax. The total amount of head tax money paid by the

Chinese for admission to this country between 1885 and 1923, when

the doors were closed to immigration, amounted to the large sum of

$21,223,150.

This fact should not be entirely lost sight of when con-

sidering the plea of the Japanese in this country, and there is
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little doubt that the Chinese have been discrimineted ageinst as
compared with the Japanesc, who have been allowed to enter Canada
without any such handicap and freec of any heed tax. Further there
1s a special Act on our Statute Books called the Chinese Immigration
Act, which prohibits any Chinese entering Caneda except, of course,
certain prescribed clesses such as members of the diplomatic corps,
etc. Here again the Japanese have been given more favoureble trecat-

ment in that therc is no such Act or barrier in force egainst those ;

of Jepanesc origin or birth.

It is difficult indeed to state accurately the precise
number of Chinese in Canada and particularly in British Columbia,
owing to certain well-known factors such as: the number of Chinese
leaving Canada and returning, the number of aceaths, the number who
have entered surreptitiously, the difficulty of teking a census of
the Chinese population, and the reluctance of the Chinese to regis-
ter births. These and other reasons make it extremely difficult to
enumerate the exact number, and here it might be said the same
difficulties apply with ecual force when dealing with figures of

the Japanese population, and which will be dealt with later.

It would only be fair to state, however, that the number
of Chinese is now somewhat less than a few Years ago owing to the
return of many Chinese to their native lasnd. This coupled with the
fact that the number of Chinese femsles is only ten per cent of the
Chinese males, is quite an important factor in preventing the natural

increase which would ensue were there more Chinese women.

The latest official figures given are those issued by the
Economic Council of British Columbia and issued in September, 1935,
the total Chinese in British Columbia at the end of 1931 being given
as 27,139, of which 24,900 were males and only 2,239 females. This
ratio of ten per cent is in distinct contrast to the Japanese where

the Japanese females almost equal the number of Japanese males in

the Province.

/e CI7
"ON ¥27103
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| Before leaving the Chinese question it should be noted

that no agitation to be given the franchise has come from the

Chinese in Britisnh Columbia, nor has anything been said of the

J | fact that in the Province of Saskatchewan it is the Chinese only

% : who are not allowed to vote at Provincial Elections, and are the

ﬁ only Oriental rece specifically mentioned. The present agitation
for the franchise has been fostered entirely by the Japanese and
by Japenese societies, and it is believed no momentous action such
a8s this 1is ever underteken without the full cognizance of the
Japanese Imperial Government through its accredited mouthpiece in

this country - The Japanese Consul. Such being the case it will

perhaps be necessary to deal more particularly with the question
in relation to the Japanese rether than the Chinese who, it would

Seem, are content to accept our laws without protest, and here

: again they differ from the Japanese who are much more assertive

in Canada than are the Chinese.

JAPANESE

: Immigration to Canadea from Jepen did not begin to be

extensive until the years following 1900. Previous to that year

the number of Japanese was estimated to be 1400. Due, however,

to the great numbers entering in 1905, 1906, and 190%, in whieh

latter year some 7,601 Japanese immigrants entered, the Government m

of that day negotiated with Japen what has been celled a Gentlemen's

w Agreement, whereby Japanese immigrents were to be limited to only
400 per yeer. Unfortunately, however, it was later discovered that
Japan was not observing the Agreement entered into, as far greater
numbers of Japeanese were coming to Canada than the 400 per year
agreed upon, the number entering for one year alone, according to
the Department's records, being given es 1,178. It was during those
years thet the so-called picture brides came to Canada in such large
numbers. At this time Japenese resident in British Columbia could

M and did pick out wives for themselves from photographs, end those

80 chosen entered Canade as the wife of some Japanese.
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After %cos negotviation between Canada and Japan a new
Gentlemen's Agtreement was finally concluded in 1928, when it was
arranged that the number should be definitely fixed at not

more than 150 yearly - 75 males and 75 females:

This number has more or less maintained since that time.
According to the latest official figures issued by the Research
Department of British Columbia, who made a complete and careful
survey of the Oriental question on behalf of the Provincial Govern-
ment in 1935, there was a total of 22,205 persons of Japanese birth

Or origin resident in British Columbia up to the end of the %mma 1931 .

Of this number 13,035 were male and 9,170 female, making the propor-
tion of females to males forty per cent of the total Japanese popula-
tion. To this number would have to be added the number who have come
into the country since 1931, which according to Immigration statis-
ties would amount to approximately 600, end to this must also be
adaed the natural increase which in the years from 1928 to 1931
amounted to an average of 1400 per year. These, however, are only
the births actually registered by the Japenese, for it is well known
that great numbers of births take place amongst the Japanese which
are not registered. This then brings the total up to approximately

30,000. It is here that strong exception must be taken to the % i

figures presented by the Japanese delegates appearing before the
Committee, who on page 4 of their Brief give a total of only 19,960

which number is far and away below even that of the immigration

GRS 70 7 e B N i

figures given in the report of the Department of Immigration and
Colonization issued by the Dominion Government, and considerably
below that issued in 1935 by the Research Department of British

Columbia, who made a most careful study ana survey of the matter,

Evidently the Jepanese in presenting their case to the
Committee wanted it to appear that there were fewer Japanese in
the Province of British Columbia than careful eanalysis ectually
shows, for the statistical number of 30,000 now given was available

for them to present to the Committee had they been willing to do so

aio3
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and to give enything like the actual number of Japanese resident

within that Province.

|

!

ﬁ. Mention should be mede of the number of Japancse who have
; L entered Canada surreptitiously and also of the great number of

; ﬁ Japanese who are holders of naturalization certificates presumably

B 1ssued in British Columbia, but who obtained these fake naturalize-
tion certificates before leaving Japan. A highly organized racket

was cxposed in 1931 before the Courts of British Columbia when one

by the name of Yoshi, a Japanese, who held the position of Japanese
interpreter for the Department of Immigration, was convicted as the

lcader of a group who had been practicing this nefarious game for

upwards of ten years, and during which time it was estimated hun-

dreds of Japanese had entered Canada with false naturalization

papers.

S ——

It is also well known that many Japanese in British Colum-
H bia to-day ere holders of birth certificates which show them as

having been born at some place in British Columbia, but who were

I —

actually born in Japan.

It would be difficult to correctly estimate the number of
Japanese who are thus claiming naturalization in this country or to
having been born here, but who obtained the pepers they have under w

@ the circumstances just described.

e ——

It was submitted on behalf of the Japanese that the
reason for the Provincial legislation denying the franchise to
Orientals was due to the fact that at the time this was enacted
| there were large numbers of Chinese in British Columbia, most of
whom were lebourcrs, etc., and that these Chinese were uneducated
and of low social order, and totally unfitted to discharge the
duties of citizens. Such a statement is neither a fair one nor

is 1t a correct one to meke, and one wonders just what the Chinese

themselves would have to say were they made fully aware of this
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statement, and which to say the least, belittles those of the

Chinese race; ang Pictures those of Japanese origin as being

of a far superior race or class of people than the Chinese.

It can at least be said for British Columbia that in

its legislation saying who shall be given the franchise and who

shall not, no favoritism or diserimination has been shown, for the

Act prohibiting the franchise to certain classes and races of

Orlientals, includes Chinese as well as Japeanese, and including

likewise British Sub jects from India and also the native Indians

of British Columbisa.

On Page 9 of their Brief, the argument is used that the

classification of Japanese along with Chinese, Hindus, and Indians,

and in which all are included in the disqualification clause of the

Provincial Franchise Act 1s, so they claim, a weapon of industrial

expediency and an instrument of race suppression. Surely they are
not serious in this contention, end they should be the very last
in this country to make any complaint about weapons of industrial
expediency, that is when one cons iders the almost strangle-hold

the Orientals have obtained in British Columbia on many of the

leading industries in that Province.

Note the effrontery of the statement made on Page 11
that the Japanese who have come to Canada for the past number of
years have been of a higher class than usuelly is the vanguard of
immigration to any country. This statement, I c¢laim is an insult
to the early pioneers who came to Canada in the early days and
hewed out homes for themselves, and who suffered many and real
hardships in the early years of the building up of this country.
As a matter of fact the Japanese is not s pioneer at all, he

usually waits until someone else does thet and then follows along

afterwards, and so reaping any benefits accruing from such pioneering.

This, &t least, has been the history of the Japanese in the Province

of British Columbia,
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the four classes, namely: Chinese, Japanese, Hindus, and Indians.

The statem

he trades lsbour unions should be seriously challenged, like-

question

before the country. It should be emphasized that there has always

been a race question in British Columbia ever since the advent of

Orientals into that Province and as far back as 1886,

If any argument is required to show that this matter

should have been taken up by the Japenese first of all imEthe

Province of British Columbia and to the Provinecigl Government, it
can I believe be found on Page 12 of their own Brief, wherein they
W quote the resolution passed by the Vancouver and Vieinity Camp and

, Mill Workers Federal Union No. 31, which resolution asks that full

pProvincial franchise rights be granted to all, this being sent to

the Provincial Government and where the question in the first place

rightfully belongs.

T S e 3

: W To argue as they do on Pege 13 that this state of affairs
w is a blow to the Principles of Confederation is simply a begging of & .
the whole question. Tf such a line of argument were pursued it
could well be shown that at the time of Confederation, British
Columbia being a Crown Colony retained certain rights end pri-
vileges of its VEry own, and at that time there were practically
no Orientals in the Province €xcept a handful of Chinese. How
could the Fathers of Confederation have successfully dealt with
something which had not then arisen and which was never €EVEn con-
templated?
The argument advanced on behalf of the Japanese on Page 14

cannot be taken very Seriously when they quote from a speech by the
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late Hon. Thomas D'Arcy NcGee, wherein he states, "God hath made

Of one blood all the nations that dwell on the face of the earth',
They may be of one blood insofar as blood 1tself is concerned, but
is 1t not a fact that the different races which exist on the earth
to-day - white, yellow, black, and red - are, biologically speaking,
distinct one from the other? We have a long way to go yet before

the different races can be made into one homog enous race if indeed
they ever can be, and the granting of the franchise to the Orientals
Will not overcome the evident physical difference and distinctive

characteristics of race.

We entirely agree with them on Page 14 that the race dis-

qualification in British Columbia is g purely provincial matter;
with this we ere in hearty accord. There is no gainsaying the
fact that were the Dominion Government to act contrary to the
wishes of the people of Eritish Columbia as exXpressed by Provincial
Statute, thereby removing the present sections in the Dominion
Act, it would certainly be the thin end of the wedge in the drive
by the Japanese to overcome the views held and expressed by the
people of British Columbia. In that event it could VETY well be
argued, snd it certsinly would be in British Columbia by the
Japanese resident therein, "We are allowed to vote at Dominion
elections in your Province, so why should we be debarred from

voting in Provincial elections?" When that aay comes, if it ever

comes, we might as well pull up our stakes and seek pastures new, ik ;
for they will then, by reason of numbers to a great extent be able
to control affairs in the Province of British Columbia, political
as well as economie. This point cannot be toc strongly emphasized.
The appeal now being made by the Japanese to Ottawa is to say the
least of it, rather an astute move on their pert. Knowing the
strong sentiment which exists in the Province of British Columbia
against the granting of the franchise to Orientals, they have
ignored that Province and come some three thouseand miles to the

Capltal city of Ottawa in the hope thet by apneeling to a Committee
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[
comprising a majority of members from other provinces, who by
reason of distance ete, from the Province are not quite aware of
the serious influx into British Columbia of Orientals and the
actual serious conditions existing there, they might possibly be
influenced by sentimental appeal into giving some attention to

the request now made on behalf of the Japanese.

The Japanese are ever prone, in this country at least,
to speak frecuently about British justice but they, it would seem, .
in regerd to similer matters affecting nationals other than Japa-
nese, in Japan act in accordance with Japenese standards of Jjustice
which according to the British or Canadian standpoint might be

something entirely different.

The statement is made on Page 16 of the Brief that as
the result of their being denied the right to be elected to public
office, such as the Provincial legislature, Municipal Council,
School Board, ete., the Japanese in British Columbia find it diffi-
cult to obtain employment with Canadian people. This is not only
& gross exaggeration but is entirely misleading and untrue. One
has only to visit British Columbie to see for himself the inroads
made by Orientals in industry to realize Just how untrue such a
statement really is. Wherever one goes Japanese of all ages and
both sexes will be seen at work either in pulp mills, logging |
operations, fish canneries, etc. and on the coastal steamers
Japanese have been employed for many years past. A complete sur-
vey of the Orientel labour situation in British Columbia was
instituted by the Provincial Government and according to the figures
1ssued, in 1931 there was a total in the Province of 31,760 Orien-
tals gainfully employed, and of which 23,192 were Chinese and
8,068 were Japanese. These Orientals are employed in practically

all pursuits from labouring and farming to the professional and

commercial occupations.

A very interesting statement is also showh in the Pro-

vincial official report mentioned. One of the tables submitted

— e
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12.
shows that British Columbia may eéxpect in the years 1938 to 1940
inclusive a slight decrease of some 452 Chinese on the labour
market, but an increase of some 3,504 males and 370 females of
Japanese birth on the labour market, or a total increase of

Japahese in the labour market of 3,874 1n these years.

Further, with regard to the inroads which have been made
by the Japanese in the economic life of British Columbia, consider
for a moment the €ncroachments made by them and the hold they now
have on our Canadian fishing grounds. Out of s total of some
12,325 licenses issued by the Department of Fisheries in 1985,
2,023 of these were issued to those of Japanese birth or origin
as against 2,971 to Indians ang 7,331 to Whites. In other words
the Japanese are getting 18% or more of all Tishing licenses issued
and which, according to numbers, is equal to a total of 7% of the
number of Japanese resident in thet Province. The percentage of
Whites and Indians combined is only approximately 1% of the total
populetion, and yet never an opportunity is lost by the Japanese to
plead for more and yet more commercial fishing linceses for those

of their own race.

Strong exception must be taken to the statements on Page 18
when in dealing with scholastic attainments it is asserted that the

Japanese born in British Columbia do not speak the Japanese language %

neither, so it is stated, do they learn it in their own homes. This f

statement is far from the truth. Not only do they speak Japenese
when conversing with those of Japanese origin and birth, but they
see 1o it that the children, whose parents are uneble to send them
to Japan, learn not only the Jepenese lesnguege but Japanese culture,
etc. as well, and Japanese deay schools are held almost everywhere
throughout British Columbie where Jepenese are to any extent con-
gregated. The Japanese children have to attend school under Jepa-
nese instructors after regular school hours and on Seaturdays,

and also during the usual annuel summer and winter recesses, &t

which times other children ere free Tfrem.school: dutlies:,  Ftrds
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Japanese characteristics, as on page 19 they state that children
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openly stated on fairly reliable authority that financial mmmamdmboo

ls provided for. the Japanese teachers andg instructors from sources

ln Japan itself, through the medium of the resident Japanese Consul.

This point is mentioned not as an argument thet the Japahese have

no actual right to do this if they so desire, but rather to refute

the statement made, nemely: that the Japanese children in. BeitisH

Columbia do not speak the Japenese language. The statement made

ls at complete variance with the actual facts of the situation as

they exist te-day in British Columbia, ,

ASSIMILABIIITY OF THE ORIENTAL

We now come to the question of assimilability of race and

here it should be noted that very little is stated in their Brief

about this matter, although it is one of the most important if not

the most important, especially from the standpoint of our national

life, economic and otherwise. Without dealing too exhaustively

with the question of what is meant by non-assimilability, it per-
haps can be stated to be when one race of people cannot, biologi-
cally speaking, be absorbed intoanother race of people by the

union of the two races in marriage, and this is the case in regard

to the Chinese and Japanese, whose blood stream is principally
Mongolian or Polynesiean, marrying into our own race. As a matter
¢f fact the danger is that the Chinese or Japanese by inter-marriage

would absorb our own race, and this is amply born out by the fact

_ -
that in the few instances where a Chinese or a .Japanese has ,
married a Canadian woman or vice versa, the offspring born from
the union of these two races have distinct physical characteristics

and are unmistakebly Oriental in features and appearance., It is

not generally known, however, that the Japanese themselves do not
encourage marriages with other races such as ours. Even the Japa-

nese recognize in their Brief that Canadian-born Japanese retain

born of Japenese perents in Canede (end I quote the words used)
"except for physical characteristics are inaistinguishable from

Canedian children. Is thaet not & sufficient difference, for /

/= I7
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This statement is repeated on Page 20 where it is stated
Oof the Japanese children born in Ceaneda that all the other racial
characteristics with the exception of the different racisl nhysical
ozmHmOﬂmemﬁHomu in a short time wil] be gone, and in which state-
ment we concur, for the children now born in British Columbia are

as distinctly Japanese as their parents or grandparents.

The granting of the franchise will not, and indeed could
not break down the peculiar racial characteristics which the Oriental
has, and which it 1s admitted still eX1 SUsL T would, however, as
they themselves readily suggest, further economic assimilation, but
are we 1n Canada prepared to allow an unassimileble race of people \

to control the economie and political life, if not of Canada, then

———

that of British Columbia, the dangers of which have become more

apparent in that Province during the past number of years.,

The Brief speaks of the Japenese race as being a proud one -,
€tc., a fect with which we find no fault, although it is not general-
ly known just to what extent this pride of theirs really goes and
which is now becoming more apperent in British Columbia. TWe take
no great exception to this, but it should be pointed out that
netional pride does not pertain to any one race or nation. When
the questionof good feeling is introduced by them as one being
related to that of trade, the fact should not be lost sight of
that Australis has &0n€ a great deal farther in restrictive legis-
lation against the Oriental then has Canada, in closing her gates
eéntirely to them, yet Australis has been doing more trade with both

China and Japan over the past number of years than has Caneda.

One wonders at many of the argunpats advenced on Page 22.
For example, They state that the Japanese system of Government is
like ours and one can only wonder just why such an argument would
be made or if they really €xpect such a statement to be believed.

4nd asgain, what the fact of their navy being modelled along lines
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Slmilar to that of Great Britain has to do with the granting of the

franchise to the Japanese in British Columbia is somewhat difficult

w U0 understand, unless it is being used as some kKin@ of threat or

bogey.

m On Page 21 they speak of & time to come when By force
of numbers the franchise will have to be granted to them, and it

ls stated it will be then too late, Further they ask the question,
"Does Caneda want a blood purge similar to that of Hitler with
regard to the Jews in Germany?" Statements such as these just
quoted and as put forwarg on behalf of the Japanese ought not to be

given much credrnce and should not be recognized as having any

bearing whatsoever in any appeal for enfranchisement of Orientals

at Dominion elections in any province in Cansada.

: RIGHTS OF DOMINION TO LEGISLATE
| A considerable number of pages of the Japanese Brief,

notably Pages 25 to 42, are devoted to somewhat lengthy arguments,

legal and otherwise, which are advanced disputing the rights of

i the Dominion Parliament under the B.N.A. Aet to legislate in regard

r to who shall or who shall not vote at elections. Surely no impor-
tance can be attached to those arguments. The fact that this matter

. was taken before our Courts by the Japanese themselves, even going

8s far as appealing to the Privy Goungii i ilciss s s . the =

decision was against them, is proof enough of our legal rights to

legislate and settles the question without any shadow of doubt.

o
-

It is the right of €very couniry, including Canada, to say, if they
deem desirable so to do, who shall and who shall not vote, and to
argue as 1s done on Page 39 that our refusal to grant the franchise
to the Japanese cannot be supported by law is, to say the least of

| it, ridiculous.

LAWS IN JAPAN

| The conclusion of the Brief deals particularly with Japa-

“ N ne€se Acts and ordinances in effect in Japan, touching on netionality

laws, land laws, and ordinances as affecting foreigners in that
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country. No proper interpretation of the various Jepanese statutes

_ quoted can be obtained by a mere cursory examinetion or reading of

sectlons extracted or quoted from these Statutes, and which have

0 been translated into English for the purpose of the arguments sub-
| | mitted. Just for what purposes these extracts from Japanese Sta-
W w tutes have been submitted is difficult to understand, unless it

m be waw the purpose of making some kind of comparison between

m | Japanese and Canadian laws. In answer it should be pointed out

% | hat it is hardly possible to make anything like a fair comparison
between two countries such as Japan and Canada as conditions are

SO vastly different and dissimilar in Japan to those in Cansda.

However, what we in Canada do is strictly speaking our very own

business. Likewise what Japen does is strictly Japan's own business,

e ————

but strong exception must be taken to any suggestion that Canada is
less generous in her dealings or treatment of Oriental races within

1ts borders, than is Japan itself towards those of foreign or alien

birth living in Japan.

| In Mr. W. J. Sebald's transiation of "The Civil Code of

Japan" he enumerates “private rights" as follows:

"Among other disabilities, aliens cannot hold shares in the Bank

of Japan (B.J.R. Art.5), Yokohams Specie Bank (Y.S.B. Art.5),
1] Bank of Korea (B.K.L. Art. 5, par.2), Korean Industrial Bank
(KI.B. Art. 4, par.2), Oriental Development Co. (0.D.C. Art.3),

Japan Wireless Telegraph Co. (J.W.L. Art. 5), South Manchuria

e

Railway Co. (S.M.R. Art. 2), They are not allowed to hold mining
rights (Mining Law Art.5), or placer mining righte (Placer Mining
Law, Art. 23), to own Japanese ships (Shipping Law, Art. 1), to
become pilots (pilots' Law, Art. 2, par. 1). They cannot obtain
navigation subsidies or ocean fishing subsidies (Ocean Navigation

Subsidy Law, Art, 1, and Ocean Fishing Encoursgement Law, Art. 2).

They cannot be members or heads of Japenese houses (Civil Code,

Art. 964 and Art. 990, par. 2). But aliens are debarred from

owning land only in strategical areas speciaslly designated by
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"Imperial Ordinance (Alien- land Law, Art. 4). As for @ccHHo

rights, they are execludeg from all suffrage, national, prefec-

tural and municipal. Nor can they enlist in the army Oor navy or

be appointed officials (if aliens are taken into Government
mployment, it is merely as "employees" and not as regular
officials.) They cannot €ven join political parties or be

promoters of public political mectings (Peace Police Law, Art.6)w,

€VEr with the laws and ordinances of a8 country like Japan, unless
one€ 1if fully conversant not only with all the Statutes and ording-
ICe€s of the country 1tself, but:also with its customs ang People.
It should be pointed out, however, that while many of the Japanese
Statutes read sgs being one thing, very often the effect of them is
entirely changed or nullified by pProvisions containegq in other
laws or ordinances. Tt ls difficult to understand just what signi-
ficance such presentations in their Brief have in regard to the
Question, but some note should be taken of them and to refute any
Suggestion that Japan gives the same equal rights or privileges to
those in Japan other than her Own race and equal or similar to
those enjoyed by the Japanese themselves in Canada., One hes only
to carefully reag OVeEr the various sections qQuoted in the Japanese

Brief to reslige the truth of Ghds o

DUAL CITIZENSEIP

Mention should be made of the question of Japanese dual
citizenship, which matter was discussed in 1936 during the time
the four Japanese delegates appeared before the Elections and
Franehise Committee and considerable attention should be given to
this matter when considering any appeel for the granting of the

franchise to those of Japanese birth or origin.

Up until 1924 g11 Japanese born inCanada were Japenese

citizens and reckoned as such by the Jepanese Government, and

FOR RESEARCH PURPOSES CZ&< ”
NOT TO BE REPRODUCED WITHOUT Tr,_w?:?f_cz
Rare Books & Special Collections and University Archives

The University of British Columbia

B e

DN ¥20103

wd N2 S o




T—

18.
according to the Japanese National Law all Japanese children, no
matter where born, were Japanese subjects, unless at the time of
their birth the parents renounced allegiance to Japan, It is
extremely doubtful if many Japanese ever took step8 to renounce
allegiance to Japan. Under the new Law Japanese can and still do
retaln Japanese citizenship of their children born in Canada by
simply having the births registered with the Japanese Consul.
According to Professor Hayakawa, a British Columbia born Japenese and
one of the chief witnesses, no figures could be given as to the
number of Japanese born in Canada who would be thus registered at
one and the same time as citizens of both countries and which he
later declared gave them protection in Canada by the Japanese Govern-
ment. It was admitted, however, that Japenese children born in
Canada were still being registered with the Japanese Consul, and it
is very doubtful if there are any appreclable numbers of Japenese
children born in this country whose births are not registered with
the Japanese Consul in this country. While the disineclination of
the Jepanese to relinquish Japanese citizenship is their own affair,
why pretend they are out and out Canadians? It is doubted if in
effect there is actually much difference in the new Japanese Law

of 1924 from that of the Act previously in operation.

The disinclination of the Japanese to relinguish their
citizenship is perhaps looked upon by them as being a virtue rather
than a fault, and possibly furnishes one of the outstanding reasons
for the great national solidarity of Japan, unigque among the nations
of the earth today. It does, however, furnisb an equally good

reason why the everage Japanese cannot, in the strict sense of the

word, make a good Canadian citizen. The further fact should be

noted that China also makes claim to all Chinese living abroad,

and even Chinese born in alien lands are not allowed by China to

change their nationality.

What is particularly feared in British Columbia is the

danger of Japan mainteining a separate state within Canada. What
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has taken pPlace in other countries particularly Hawaii and Cali-
fornia, should be & lesson to Canada. As late s the early 1920's
Japen maintainegd in California g state within a stete, in which
CVEery Japanese, whether alien or native-born fmerican citizen, was
under orders fron Jepan in peace of in war, and was forced to
belong to a local association under the control of the Consul

General of Jepan et San Frencisco,

In 1924 when the new Law regarding registry of births
abroad was put into effect by Japan, the argument was advanced by
the Japanese abroad, just as it is being advenced todey by the
Japanese in British Columbia, thet dual citizenship would largely
disappear. Such, however, has not been the case. Verious factors,
including the insistence of the first generation, the pull of
heredity, the Japanese law of family, the teachings of Buddhist
instructors in the Japenese lenguege schools, and the Encouraged

study of Jupanese culture, tend to nullify the purpose of the law.

their Japanese citizenship with 11 obligetions thereof. Tt has
been estimeted on fairly reliable authority that nearly fifty per

cent of the voters in Hawaii 8r€ now of Japanese origin or birth,

That the same situation exists in regard to the registry
of Japanese births with the Japanese Consul in Canada will not be
€ither seriously or successfully refuted. The statement made to
the Committee by Professor Heyakawa that he did not know the number
of Jepanese children born in British Columbia who would be regis-
tered by the Japanese Consul, on the face of it seems strange. The
four Japanese delegates who éappeared before the Committee were
apparently fully conversant with all complete figures and data,
and it hardly seems probable that they would have no knowledge or
information as to the number of Japanese children registered with
their own Consul since 1924, which registration makes them citizens

of Japan, amenable to directions and instructions from the Japanese
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Government and as was admitted by Professor Hayakawa before the Com-

mittee last year, in the event of serious trouble in Canada they

would be given some king of protection or other.

Once the Japanese Secure the franchise in British Columbia
the next objective contemplated is to obtain legislative positions,
such as municipal, Provincial or Dominion, and this was readily

admitted by one of the Japanese delegates. When that time comes,

and so help to shape the policies of this country.

Practically all the arguments presented to the Committee
on May 22nd, 1936, by the four Japanese delegates in person, were
contained in the brief submitted by Nrs Spe Norrisgy K. @, 'en
behalf of the Japenese Canadian Citizens League, and their submis-
sions were in most instances merely repetitions or extracts from the
Brief dtself. However, there were some statements made by them which

1t is perhaps just as well to take note of and not allow to remain

unchallenged, lest it perhaps be said later that they either were

not or ocould not be.

Dr. Banno inehis evidence made the statement that out of
possibly 2,000 Canadian-born Japanese over the age of eighteen, 500
are members of the Japanese League in the Lower Fraser Valley, New
Westminster, and Vancouver districts, anda then Professor Hayakawa %

in his svidence stated that the group of young Japanese who made

S

-

the survey mentioned found only" 11,2105 " Cuidie s disparity in
numbers. This same group in their survey, according to Miss Hyodo,
discovered only 19,960 Japanese in the entire Province, of which

she stated 10,965 are Canadian born, which would leave only some
8,995 who are net Canadian-born and therefore must have entered
Canada. According to official Japanese figures issued in the Japan-
Manchoukuo Year Book of 1937 issued in Tokyo, at Page 46 of that
report a total of 21,062 is given as the number of Japanese resident
ln Canada in 1934. How does this compare with Miss Hyodo's statement

that there are only some 8,995 not Canadian-born, unless it be that

— I —
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all Japanese, whether born in Cahada or Japan, are looked upon as

such by Japan itself, and which we contend is actually the casel

An important fact and one not generally known but which
must not be overlooked, is that Japen grants financial assistance
to Japenese emigrants to enable them to settle abroad. The offi-
clal figures published in Tokyo for a period of ten years, 1925 to
1934, show a total of 197,325 Japanese, both male and female, as
being given financial help to enable them to make a start abroad.
The same table shows a total sum of 222,611,000 yen, approximately \
fifty million dollars, as money having been remitted by the 197,325
Japanese who left Japan to settle in other countries, (see Page 45,

Japan-Manchoukuo Year Book, 1937).

The official records issued by the Department of Immigra-
tion of Canada show the number of Japanese coming into Cenada from
1900 to 1936 as being a total of 25,014. This does not teke into
account the Japanese immigration for any of the years previous to
1900 and which amounted to some 1,500. One wonders if any figures
presented by the Japanese in Canacda can be relied upon and the
question naturally arises as to the real reason for the Japanese
not presenting the officially recorded figures issued and obtainable
from the Department of Immigration and which figures cannot very
well be disputed. They could even have presented the figures
obtainable from Japan itself. It would aprear to be a studied

policy on their part to minimize the actual or potentiml numbers

s e e ———— —

of their race not only in Canada, but also as was done in regard w
to Hawaii and the Pacific Coast States as well. It is falr to make

the statement that the official figures as issued by the authority

of the Provincial Government of British Columbia in 1935, are fairly
conservative and if anything, rather under estimate the actual

number of Japanese living in British Columbia, the total number

being given as aporoximately 30,000 and not 19,960 as quoted by

Miss Hyodo.

Dr. Hayakawa mentioned before the Committee that there
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similar to the caste system of India, Surely this is a far-fetched
argument to use, as there is no Comparison between the matter of
the ceste system of India, which is magnteined ehiefly through

dif ferent religious beliefs or doctrines, and the question of the
Japanese enfranchisement in British Columbia, where the problem

is chiefly a biological one,

Instances of the Japanese marrying outside of their own

Taée are rere. XHow then, it ehould bde esked, is 1% possidie to

although there are Some who believe that admixture of blood of all
races is beneficial to mankind, but usua lly those who advocate or
believe this want it tried out by other people's sons or daughters
rather than their own. Apert from all this, however, we should
face the question that even if assimiletion were pPossible, which

of the two races would predominate?

Professor Hayakawa's statement in answer to a question
that no restrictions are placed on foreigners voting in Japan, =
cannot be accepted as it is &t complete variance with “The Civig
Code of Japan" which hes already been quoted. Professor Hayakawa

failed to make mention of the numerous and veried prohibitions in .

effect in Japan which mitigate ggainst eliens or foreigners, so- iy - &

called, in matters such as ownership of land, restrictions in e "

regard to private rights, etec. and as to "public rights", why o .

they just haven't any in Japen* (See “The Civil Code of Japan" =

W. J. Sebald's translation).

In enswer to g cuestion Professor Heyskewa steted he
did not know just how meny Canadian-born Japanese went back each -
year to Japan to comply with Jepanese military regulations. Tt
is not denied that numbers do go back each year to Japan for

this purpose and to quote agein from Japenese authorities, in
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3.
spcaking about cxpatriation of Japenese, they have this to say:
boys not yet eXpatriated are still technically liable to the
qm@mbmmm consceription law, so that the crux of "double nationa-
lity" question remains unsolved, as is also the case with the

Prussian or French boys born in America." (Japan-Manchoukuo
- Year Book, 1937),

In answer to statements mede by Dr, Hayakawa in connection
with economic difficulties whieh it is cleimed are experienced by
the Japanese resident in British Columbia, it is only fair to say
that any such statement would not be taken seriously by the people
of British Columbia, and it is extremely doubtful if any mention
would have been made of this matter if the appeal were to the
Province of British Columbisa instead of to & Committee of the
House of Commons, located at Ottewe. That they have prospered and
done exceedingly well in this country cannot be denied. Their
natural industry and aptitude in adepting themselves to nev condi-
tions (which qualities we all admire) coupled with the faet that
owing to their lower standards of living, etc. they are able to
more successfully compete against our own Canadian people, has
enabled them to in large measure not only prosper, but also to

Supercede Canadians and gradually obtain control in many lines of

economic endeavor.

The splendid opportunities and economic advantages which
the Japanese have received and obtained in Canads are in striking
contrast to the policy of Japan itself, which by Imperial ordinan-
cés precludes the entry to Japan of cheaper labour, such as the
Chinese and Koreans. It is true perhaps that the exclusion of
these two races of people was necessary to protect Japanese labour,
as 1t is well known tiat they could not guccessfully compete
against Chinese or Korean labour on account of the lower standard
of living of the Chinese or Koreans. It is little use ﬂo&.
however,for Canada to regret thet at the outset some such like
action was not taken to protect own own people from the competi-
tion of the cheaper labour from Oriental countries, but the fact

that Canada didnot do SO, 1s no reason now why we should repeat
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what is now generally recognized was a grave mistake of economic

policy on our part.

Provincial governments of all shaedes of politiecal opinion

have at various times endeavored to grapple with the problem of
Oriental economic activities in that Province. One aspect of the
Oriental problem in British Columbie has been recently brought to
the attention of the public in that Province. At a largely atten-
ded representative gathering of farmers held on February 23rd in
the town of Cloverdale, close to the city of New Westminster, a

demand was mede to the Provincial Government, asking that a Royal _
Commission be appointed to investigate the actions and activities

of Chinese vegetable growers, wholesale, and commission houses who,

it is authoritatively stated, are in complete control of the sale

of all vegetables, and who seem to act at variance with control

laws as to merketing, etc. and in open defiance of Provincial Sta-

tutes in effect in thet Province.

& complete Provincial survey was made in British Columbia

in 1927 and in that year disclosed to what extent economic QOriental

penetration had then been reached in the Province. In view of the

seriousness of the problem at that time, which has become more

| serious since then, the Provincial Government of that day caused a

: humble address to be presented to His Honour the Lieutenant Governor,

praying that copies of the report be: sent to the Governor General
and to the Dominion Parliament at Ottawa. The following extracts

are given from that report:

P e e e

Page 4. The facts assembled by the Bureau of Provincial Informetion
from official sources bring out the following, among other, phases
of the situetion.

L TEE—

(1) That at the beginning of 1927 the Oriental population of the Pro-
vince is at least 46,500 or, in other words, 1 in every 12 persons.

(2) That the Japenese birth-rete is 40 per 1,000, as compared with
& general birth-rate of all reces, except netive Indiens, of 18

pexr 1,000,

(3) Thet the increase in the Japanese population through the excess
of births over deaths is greater by more than 2 to 1 thean the
immigration of that race.

(4) That the errivals of Jepenese women heve greatly outnumbered
the arrivels of men for several yeers pest, end thet &t the
present time two women come in for every man that enters.

i
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e:mﬁ.ow the Oricental arrivels in Canada for the pest twenty yeers
British Columbia got 80 per cent of the Chinese, over 98 per cent
of the Jepanese, and nearly 99 per cent of the Hindus.

Thet Orientals own land and improved property in British Columbia

to an cggregate value of $10,491,250 and lease property velued at
$1,099,500.

Thet over 11,300 Orientels are employed in industries of the Pro-
vince, and that, for instence, while the proportion employed in
the lumbering industry generelly hes been reduced to 20 per cent,
there ere between 30 and 40 per cent employed in sew end plen-
ing mills and close on 50 per cent in shingle mills.

That in 1925 there were 3,231 Asietics cerrying on in licensed

tredes end callings, and that in the cities they constitute an

ineredibly lerge percentage of the totel number of licensees in
some cellings.

Thet in three years the number of Japenese children in the public
schools has increesed by 74 per cent, while in the seme time the
number of white children hes increessed by 6 per cent.

That in the fishing industry, upon which the Orientels appeeared
to heve a strangle-hold a few years ago, the policy of a gradual
reduction in the number of licences allowed to them is bringing
the industry back into the hands of white and netive Indian
fishermen.

stetistical brench of the Department of Agriculture brings out
following facts regarding the Orientel in agriculture:

That in the four years from 1921 to 1925 the acreege of land
owned by Orientals imcreased by epproximetely 5,000 acres end
the lend leased by epproximately 1,500 ecres.

Thet of the acreage in small fruits at the present timc the pro-
portion held by Orientel growers is 30.6 per cent, while in num-
ber they constitute but one-seventh of the growers, the holdings
average 1% acres to each white grower and 4 acres to each Orien-
tel grower.

Thet with the development of production under glass, which hes
been quite merked of lete yeers, the Oriental is more snd more
increesing his hold on this branch of the industry; that where
in 1923 he constituted 9 per cent of growers with 28 per cent of
glass erea, in 1925 he constituted 13 per cent of growers with
37 per cent of glass eree.

Thet while the totel increcse in glass erea between the 1923
and 1925 greenhouse surveys was 22 per cent, the increcse in
white operetion was but 8 per cent and the increese in Oriental
operetion 58 per cent.

Thet the handling of produce and gerden-truck by peddlers or
hucksters is almost entirely in the hends of Chinese, and that
the seme epplies to the sele of vegetables in stores, to the
extent of 91 per cent in one c¢ity.

The following is elso teken from the report:

"There hes clways been a certain emount of difficulty in

securing registretions of Orientzl births, and there is some ground
for the suspicion that even yet, with the greatest vigilance on

the

part of officiels of the Provinciel Boerd of Hecalth, there are

births which are not reported. Comperison of a series of the
reports by the Kegistrar of Vitel Statistics will show that a
number of births, chiefly of Orientals, are not registered until
years after. The figures of actual births for the years given in

the

statement ere subject to addition every year hereafter as further

births in the several years ere registered."
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The following table is from the report of the Economic
Couricil of British Columbia on the tatal number of Orientals
enployed in the labour market in 1931 and issued September, 1935
under authority of the Provincial Government of British Columbia:

ORIENTALS, 10 YEARS OF AGE AND OVER, GAINFULLY EMPLOYED
IN BRITISH COLUMBIA, 1931.

-e

OCCUPATION : CHINESE - JAPANESE :
: . : : :
m :Agriculture : 4,193 : 1,513 2
W :Fishermen : 18 : 1,464 -
:Logging ; 653 : 599 :
:Coal Mining - 307 : 62 :
:0ther Mining - 84 : 39 :
:Vegetable Products . ed - 14 -
:Animal Products : 400 - 76 :
:Textile Goods & Apparel : 203 : 128 :
:Wood Products : 150 : 230 :
:Pulp & Paper, Paper Prod. - 1 - 131 -
:Printing, Publishing and - : :
: Bookbinding : 32 : el .
:Metals (not electroplate - g -
: or Precious Metals) - 42 . 82 .
:Precious Metals & Electro- A - :
: plate : 7 : ol ;
:Non-metelliec Mineral Prod. : 18 : 6 -
:Chemical Processes and : 2 -
- Paint Makers : 1L - 20 -
:Miscellaneous Products - 2 - 2 :
:Electric Light & Power - - ;
- Production ¢ 45 : 49 -
:Building & Construction : 37 : 181 4
:Transportation & Commun'n. : 470 : 238 :
:Vlarehousing and Storage - 81 - 1157 :
:Commercieal ; 1,841 : 419 -
:I'inance, Insureance - 16 : 15
:Public Admin. & Defence : o : 3 z
:Professional - 78 - 88 -
sLntertainment and Sport - 22 : 19 :
:Personal - 0,182 . 839 -
:Laundry Workers, Cleaners, - - -
s Dyers, Pressers 5 749 - o0 2
:Clerical - 124 : 103 -
:Unspecified : : 2 :
:Labourers & Unskilled - : :
workers (not agricultural, : : :
¥ Mine g or.Loge ) : 8,203 : 1,441 :
;Hunting : L : :
GRAND TOTAL - 30,851 . 22,999 . 7,852 -

It is interesting to compare the totals of Orientals em-
ployed in industry in British Columbia in the year 1927 with the
greatly increased numbers emptboyed, and as given, in 1935. This

answers ooE@HmﬁmH% and effectively any statements made by the

Japanese either personally or in their Brief regarding any economic

disadvantage which they say exists to those of their race in British
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