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Municipal Elections Act (Re)

In re Municipal Elections Act
[1912] B.C.J. No. 11
2 D.L.R. 349

British Columbia Supreme Court
Victoria, British Columbia

Gregory J.

January 5, 1912.

1 GREGORY J.:-- This is an application under the provisions of the Municipal Elections Act,
section 17, chapter 14, British Columbia statutes, 1908, by a number of householders, to have their
names placed on the voters' list for the City of Victoria.

2 The names were originally placed on the list by the clerk of the Municipality under section 6 of
the Act, but were struck off by the court of revision, acting under the authority of subsection (c) of
section 14 of the Act, on the ground that the applicants had not made the statutory declaration re-
quired by section 6 before a commissioner for taking affidavits in the Supreme Court, but before a
special commissioner for taking affidavits appointed under the Provincial Elections Act (section 13,
chapter 17, British Columbia statutes, 1903-04).

3 Mr. Maclean, for the applicants, raises two points, viz.: First: The court of revision had no ju-
risdiction to review the finding of the clerk as to the authority or qualification of the commissioner
before whom the declaration was taken. Second: That a commissioner appointed under the Provin-
cial Elections Act is qualified to take the declaration, inasmuch as be is a commissioner for taking
affidavits, and the Court will ignore the qualification in the statute that he is appointed "for the pur-
pose of acting under the Act," or will treat the words merely as a declaration of the reasons for mak-
ing the appointment.

4 It is undisputed that the applicants have the necessary qualifications, and are entitled to go on if
the declarations are properly made.

5 Mr. Maclean lays great stress upon his first point, and he frankly admits that his argument goes
the length of holding that if the clerk put names on the list without any declaration at all, the court
of revision would have no jurisdiction to remove them on that ground, citing Registration Appeals,
Davies v. Hopkins (1857), 3 C.B.N.S. 376 [17 BCR Page34], where, although a very similar con-
tention was successfully maintained, I do not think it assists him, because that decision turned upon



Page 2

the wording of the statute (6 & 7 Vict., ¢. 18) then under consideration, and, Cockburn, C.J. and
Williams, J. expressly drew attention to the peculiar wording of that statute, Williams, J. stating, at
p. 387, that, if the application before the Court had been one to insert a mine omitted by the overse-
er, the decision of the Court would have to be different, as in such case it had to be proved before
the revising barrister that the proper notice had been given, and that the applicant possessed the
qualification named in that statute; but as the case before the Court was one to strike out a name on
the list, the revising barrister could only inquire into such matters as the statute permitted him to
inquire into in such cases, and the sufficiency of the notice was not one of them. Now, our statute
makes no distinction. The duties of the court of revision are the same whether a name has been im-
properly placed on the list or improperly omitted from it. Sub-section 2 of section 14 of the Munici-
pal Elections Act provides that the court of revision shall correct and revise the list, and shall have
power "to determine any application to strike out the name of any person which has been improper-
ly placed thereon, or to place on such list the name of any person improperly omitted," etc.

6 If there has been no declaration, or a declaration made before an unauthorized person, and yet

the name of the declarant appears on the list, it is beyond dispute that the requirements of section 6
of the Act have not been complied with, and the name has been improperly placed there; that is the
exact situation which the court of revision is empowered to deal with under our statute.

7 It seems to me, therefore, clear that Mr. Maclean's first contention is unsound.

8 As to the second point, there may be some doubt. My attention has been called to the case of In
re Provincial Elections Act (1903), 10 B.C.R. 114, and particularly to the remarks of WALKEM, J.
at the bottom of p. 120, to the effect that franchise Acts are to be liberally construed, as their object
is to [17 BCR Page35] enfranchise and not disfranchise persons possessing the necessary qualifica-
tions. In that case the language of the Act itself was broad, and the Court held that it could not be
cut down by implication from the form of the jurat given in a specimen affidavit set out in a sched-
ule to the Act. No one will be inclined to question the soundness of that decision, or Mr. Justice
WALKEM'S remarks; but neither seems to justify me in ignoring the plain qualification of the
powers of a commissioner appointed under section 13 of the Provincial Elections Act. That section
is as follows:

"The Lieutenant-Governor in Council may appoint any person who is a
British subject as a commissioner for taking affidavits in the Supreme Court for a
limited period without payment of any fee, for the purpose of acting under this
Act in the Electoral District in which he resides."

9 The commissioners before whom the declarations in question were made were appointed under
that section, and the order in council appointing them, and their official notification of appointment
expressly state that the appointment is "for the purpose of acting" under that Act. The applicants
argue that the words of qualification in the Act, the order in council, and the notification mean noth-
ing, are merely a declaration of the reason why the appointments are made, and that once made, the
appointees have, as Mr. Maclean puts it, "the full appointment," and have full power and authority
to take any declarations made in any cause or matter pending in the Supreme Court. I cannot agree
with that; to me the language appears perfectly plain, and in addition, the temporary nature of the
appointments, the limitation of the appointees' activities to the electoral district in which they reside;
the fact that there is no fee payable and that they are not appointed by a judge of the Supreme Court
under the Oaths Act (changed in 1911), and under which appointment on payment of a fee they re-
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ceive a formal commission under the seal of the Supreme Court, and were entered on the roll of
commissioners in the registry of that Court, all indicate, I think, that the Legislature intended ex-
pressly to restrict the powers of such appointees to the purposes of that Act. To accept the appli-
cants' contention would be to treat these qualifying words as surplusage.

10 It is a well known rule of interpretation of statutes that such [17 BCR Page36] a sense is to be
made upon the whole as that no clause, sentence or word shall prove superfluous, void or insignifi-
cant, if by any other construction they may all be made useful and pertinent: Craies Statute Law,
2nd Ed., 112.

11  If the persons taking the declarations had no authority to do so, then they cannot be looked at -
they are not declarations under the Act: see Reynolds v. Williamson et al. (1875), 25 U.C.C.P. 49,
and other cases referred to by Mr. McDiarmid.

12 Although the declarants are possessed of the qualifications entitling them to be placed on the
list on making the proper declaration, the making of that declaration is a condition precedent which
must be complied with. The Municipal Elections Act, sections 6 and 7, provides not only that the
declaration shall be made, but also the form of it, the particular month in which it shall be made,
and that it must be filed with the clerk within 24 hours after it is made. That these provisions cannot
be ignored will not be disputed; then, surely, neither can the provision directing before whom the
declaration is to be made.

13 The only possible doubt appears to me to arise from the fact pointed out by Mr. McDiarmid
that both the Provincial and Municipal Elections Acts use the same expression, viz.: "Commissioner
for taking affidavits in the Supreme Court," and strictly speaking, there is no such officer known
outside of those Acts, the Oaths Act, section 1, stating that commissioners appointed under it "shall
be styled commissioners for taking affidavits within British Columbia." But that Act goes on to
provide that the acts of such commissioners are valid in all Courts of the Province, and it is common
knowledge that they are always spoken of as commissioners for taking affidavits in the Supreme
Court, which they in fact are. Neither of the Election Acts states that the commissioners therein
named shall be styled in any particular way; and to hold that because of the mere similarity of the
expression in those Acts, commissioners under the Provincial Elections Act are the persons named
to take declarations under the Municipal Act, would not only greatly enlarge the powers of the for-
mer commissioners, in direct antagonism to the express words of that Act, but it would exclude
commissioners as generally understood from taking them. I cannot [17 BCR Page37] think that the
Legislature intended to do any such thing in so indirect a way, and by such uncertain language.

14  The application will be dismissed, but by agreement between the parties, the City will pay the
costs, fixed at $100.

Application, dismissed.
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dent hl('ﬁ e 1, provides not only that the declaration shall

e form of it, the particular month in which
i,emade. b ade, and that 1t must be filed with the clerk within
|1 be mhuu‘rs after it is made. That these provisions can.
l;-ed will not be disputed; then, surely, neither can the
i oting before whom the declaration is to be made.
jsion dlremgqihlc doubt appears to me to arse from the fact
The only {)y .M!‘. Mc¢Diarmid that both the Provincial and
poiD'f’fl :1UtElections Acts use the same expression, viz.. **Com-
\unic!P for taking afidavits in the Supreme Court.” and
missioner o there is no such officer known outside of those

srictly lP(‘;‘lt‘l':;gA(,t sec. 1, stating that commissioners appointed

Acts, tlft‘ “ashall be styled commissivners for taking affidavits

under i tigh Columbia.”’ But that Act goes on to provide that

i an auch commissioners are valid in all Courts of the

mxt:eoarycl it is common knowledge that they are always
93—2 D.LB.

s — e T e




DOMINION LAwW REPORTS,

for tuki'n:s_r affidavitg ;
v in fact are. A\.elthc,. of the
missioners therein named sha]) :
. and to hold that because o th
sgion 1D those Acts, v(umnissiOne o
Jections Act are the persons namec

. A : o
AONICIPA provine ~ the Municipal Act, \.\(l.lld not onl;
NS of the former COMMISSIONErs, in qjp.

7e

to the € ral : _
jopers 4s gene islature intended to do any e "
S bﬂt t.he Leg ] tai 1s Ch th] n

_ and by such uncertain language n

e
e

McKENZIE v. GODDARD.

Court of Appeal, Mquonald, C.J. |
wGalh'ber, JJ.A. April 2, 1919 4., I'my

—28) —ASSBIGNMENT OF LAND Coxt
LIABILITIES OF PARTIES,

sontract for the sale of land has beep
use of the non-payment by the vendee of :‘lllnce by
which, however, the contract recited hagq o of the in'tb°
n assignee thereof takes subject to all equities betwee Paiq j, Itig)
a

nd can not, in the absence of alje ats
and vende?gbﬂu as an innocent purchaser witho t8 tion

RAor—
Aprll g. EQUITIE

Where &
vendor

payment,

thereof. : : Aol
[Goddard V. Slingerland, 16 B.C.R. 320, d'st‘"gllished.

webster (1902), 71 L.J. Ch. 561, and Winter v, Lorg hody Ri
488, referred to.] Mme,

gstorrer (§ 111 D—67 ) —EQUITABLE ESTOPPEL—REOrTy Y o
" Where the assignee of a contract desires to set up o Ciai :onmor.

her contracting party which would not be avaj
the othe purehase without notice tha'tl“:’" if nop ohinat

2

is assignor, ex. gr., his -
felc‘ited i‘: the contract to have been paid, had not jy ‘:tbeoin“:‘:z
by reason of dishonour of the cheque given therefor, anq th Paid
- e

inst the other contracting party by reason of ) esto
;%tx reliance upon the recital, the onus of proving sJ:b“:,':W'- Ppel
able estoppel is upon the assignee.

(Halsbury's Laws of England, vol. 13, p. 371, par, 523

im of

’ aPPl‘ond.]

A~ appeal by the plaintiff from the judgment of Gira
Ct. J., who dismissed the action. at, Co,

The apneal was dismissed.

J. A, Findlay, for appellant.
W. B. A. Ritchie, K.C., for respondent,
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f that Act, but it woulq ey, %Ata rp.
e = -lu gOn*
ly anderstood from taking then, delcomnl,sm

. e T
-

!
L4
§ ;r, :
%
(M
.

assume to be so 1f the plaintiff innocent\y Y .

o M the representation. Sl

The learned County Court Judee <
(the case not then being reporte:ﬁ ;\has
16 B.C.R. 329, decided by th; at

: 8 Court,
dda g €Aase at bar, an hd S;)l demded: That Case, however,
ded t'l.l b as the rlg ts ere are lnt(,‘r part(’S,

. s under an agreement entered into -
la(l)r:l‘e Franks, for the sale to Franks ofbiz\:teaeii
ment set out, and which agreement Was as.
the agreement the receipt of $50 is gokn et
aid, and the balance $200 is to be paid in
peing P . As a matter of fact only $26 of thig $50
and a cheque for $24 payable some m(mt'hs
rned out to be worthless, given for the

W Oy

agree

b‘lance- he defen(]ﬂnt diSPOV(‘I'Od that the (_‘heque was worth-
t'ﬁed Franks that the agreement was cancelled, but
feation Franks had assigned to the plaintiff

R anh potificatit® =

pricr to sll.n (iff some time afterwards tendered the balance que
The platle J a conveyance, but the defendant refused. claiming
d redv® = was cancelled.

::e ‘g'reem:i[:m s for specific performance, the plaintiff paying
This &¢ tendered 1nto Court. )

m the Land Registry z.\ct., the defendant relies on

Apart he contends that the plaintiff stands in the shoes of

the fact “d that his rights are subject to any equities existing

l‘tl’;e defendant and Franks. |

petween laintiff is an innocent purchaser without notice, he
If thetfnd in Franks® shoes, and the defendants are estopped

does not s’ng up that they did not receive the payvment acknow)-

from '«:mthe agreement : Halsbury, vol. 13, p. 371, par. 523.

edged 1 o bster (1902), T1 L.J. Ch. 561

R""I:e;w,;‘" v. Lord Anson, 3 Rpssell 488, citgd b\ Mr. Ritchie,

hased with notice of the plaintiff's elaim, and

nson plll‘(‘ : : .
I:(;(iln:d sufficient out of the purchase monies to indemnify him.




