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Canada v. Singh
[Thirty-Nine Hindis (Re)]
In re Narain Singh et al.
[1913] B.C.J. No. 97
15 D.L.R. 189

British Columbia Supreme Court
Victoria, British Columbia

Hunter C.J.B.C.

November 28, 1913.

1 HUNTER C.J.B.C.:-- Habeas corpus proceedings to test the legality of the detention of 39
Hindus held under deportation orders.

2 As to four of the Hindus, their counsel, Mr. Bird, abandoned proceedings, so that the question
now concerns the other 35. The main dispute was as to the validity of the orders in council known
as P.C. No. 926 and No. 920, passed on the 9th of May, 1910.

3 At the outset, Mr. Bird vehemently urged that Parliament knew that it was impossible for Hin-
dus to came to a Canadian port by a continuous journey and that it had employed a subterfuge to
place a ban on Hindus as a race, and that, therefore, the Court ought to be astute, if possible, to de-
feat the alleged injustice. As to this, it seems necessary once more to point out that in dealing with
Acts of Parliament, the Court is not concerned with questions of expediency or good faith, but only
with their validity and interpretation.

4 To consider the two orders in council: As to No. 926, it is objected that the expression "Asiatic
origin" is used, whereas the statute uses "Asiatic race." It is obvious that the word "origin" includes
more than the word "race." A person born in India of British parents domiciled there would be of
Asiatic origin, but not of Asiatic race. The prohibition in the order in council, therefore, exceeds
that contained in the statute itself and is, accordingly, ultra vires. Again, the order in council re-
quires the immigrant to have $200 in his own right in actual and personal possession, whereas the
statute does not require that the money shall be in actual and personal possession. If an immigrant
had the money in his own right in a Victoria bank at the time of his arrival, he would satisfy the re-
quirements of the statute, but not those of the order in council. The order in council is, therefore,
had on this account. Other objections were also urged, but it is unnecessary to deal with them.

5 Asto the order in council No. 920: This order in council has already been declared invalid by
MORRISON, J. in In re Rahim (1911), 16 B.C.R. 471, on the ground that it omitted the qualifying
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word "naturalized" before the word "citizens," in conformity with the amending Act, and, no doubt,
as he says, the fact of the change in the statute had been overlooked, and I might add that the
amending Act was assented to only four days before the order in council was passed.

6  Mr. Taylor, however, urged that the order in council might be upheld in part, so far as regards
the requirements about natives. The difficulty is that the word "native" is used as a noun in the order
in council and would, therefore, include persons of British race born in India, which it is difficult to
suppose Parliament intended, whereas in the statute it is used as an adjective, qualifying the word
"citizens," and it is obvious that the expression "native" includes more than the expression "native
citizens."

7  The Court having concluded that the persons detained were entitled to their discharge on these
grounds, it was then urged by Mr. Taylor that they were also held because of misrepresentations.
But the order for deportation does not state that this was a reason for detention. The only reason, so-
called, assigned, which could have any bearing on the matter, is given as "section 33." This section
contains a number of subsections prohibiting different acts, and I do not think it is a proper compli-
ance with the Act to refer generally to the section in this way as a reason for deportation. Common
justice requires, and I think Parliament intended, that when a person is ordered to be deported out of
the country, the reason for so doing should be clearly stated, in order that he might at least know
what was the reason, and, in any event, a reason stated in such a fashion would not constitute a good
return to a writ of habeas corpus.

8 Reference was also made to section 23, which purports to limit the jurisdiction of the Court to
interfere with deportation proceedings. It is, however, specifically enacted, that such restriction ap-
plies only to proceedings "had under the authority and in accordance with the provisions of this
Act," and it would, indeed, be strange to find that the doors of the Court were shut against any per-
son of any nationality, no matter what the act complained of might be.
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Tudgment was given tor the colmpany.
J. B. Hugg, and A, K. Dysart, for plaintiff
w H. Curle, and F. M. Burbidge, for defendant
{ 1TRRAN, J . ['he lbl.‘lllnln IS colpany ill\‘OI“H\l‘;\h-.\ under Curran, J.
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defendant is a merchant residing in the city of Winnipeg.
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