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British Columbia (Attorney General) v. Canada
(Minister of Justice)

In re The Japanese Treaty Act, 1913

[1920] B.C.J. No. 16
56 D.L.R. 69

British Columbia Court of Appeal
Victoria, British Columbia

Macdonald C.J.A., Galliher and McPhillips JJ.A.

Heard: June 22, 23 and 24, 1920.
Judgment: November 16, 1920.

1 MACDONALD C.J.A.:-- The first and second questions submitted are as follows:

"1. Does the said The Japanese Treaty Act, 1913, operate or apply so as to
limit the effect of the legislative jurisdiction or powers of the Legislative Assem-
bly of the Province; and, if so, in what particular or respect?

"2. If the said Act does not operate or apply so as to limit or affect the leg-
islative jurisdiction or powers of the Legislative Assembly of the Province, does
the said Treaty itself operate or apply so as to limit the legislative jurisdiction or
powers of the said Legislative Assembly; and, if so, in what particular or in what
respect?"

2 These two questions are general and comprehensive but the argument of counsel was confined
to the concrete question of the effect of the Treaty and the Treaty Act upon the powers of the Pro-
vincial Legislature in relation to the rights, duties and disabilities, in pursuit of their callings in this
Province, of subjects of His Majesty the Emperor of Japan. [29 BCR Page142]

3 In my opinion, the answer to both questions is to be found in the judgment of the Privy Council
delivered by Lord Watson in Union Colliery Company of British Columbia v. Bryden (1899), A.C.
580. The Provincial legislation in question in that case prohibited the employment of Chinamen un-
derground in coal mines. The decision makes it clear that in all matters which directly concern al-
iens and naturalized persons resident in Canada, the Dominion Parliament is invested with exclusive
jurisdiction by virtue of section 91, subsection 25, of the British North America Act, 1867.

4 Neither the Treaty nor the Treaty Act can, in view of that decision, in strictness be said to oper-
ate or apply so as to limit or affect the legislative powers of the Province in the premises. They can-
not limit or affect that which has no existence.
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5 My answer, therefore, is that the Legislative Assembly of the Province has no jurisdiction in the
premises, not because of the Treaty or the Treaty Act, but because power to legislate was withheld
by the British North America Act.

6  The third and fourth questions are as follows:

"3. Is it competent to the Legislature of British Columbia to authorize the
Government of the Province to insert as a term of its contracts for the construc-
tion of Provincial public works a provision that no Japanese shall be employed
upon, about, or in connection with such works?

"4. Is it competent to the Legislature of British Columbia to authorize the
Government of the Province to insert as a term of its contracts and leases confer-
ring rights and concessions in respect of the public lands belonging to the Prov-
ince, including the timber and water thereon and the minerals therein, a provision
that no Japanese shall be employed in or about such premises?"

7 It follows from the answer to the first and second questions that it would not be competent to
the Legislature to pass a law prohibiting the employment of Japanese in or about the works and
premises referred to in the questions, but it was argued by the Attorney General that the Govern-
ment might, with propriety, insert in its contracts terms placing the other party under obligation to
refrain from employing persons of a particular race, just as the Government itself might, if it were
the employer, pick and choose its employees.

8 The answers to the other two questions, I think, apply as well to these, but if not, then as the
Treaty Act has made the [29 BCR Pagel143] Treaty the law of Canada, in so far as the subjects em-
braced in it are within the legislative powers of Parliament, any Act or resolution of the Provincial
Legislature repugnant thereto would be contrary to the Dominion statute and, therefore, beyond the
competence of the Provincial Legislature to enact or pass.

9 It is necessary to refer to this difference between the two sets of questions: The first and second
questions affect only Japanese subjects; the third and fourth questions refer to "Japanese," a descrip-
tion which may refer not only to nationality but to race, irrespective of nationality.

10 In the case to which reference has already been made, the Privy Council had to determine
what was meant by the description "Chinaman" in the statute there in question, and came to the
conclusion, in the circumstances of that case, that the statute was aiming at both alien and natural-
ized Chinese and that, as to both classes, their rights and disabilities were in the hands of the Do-
minion Parliament. It may, therefore, be accepted that the description "Japanese" in the third and
fourth questions embraces both alien and naturalized Japanese. Those of that race who are natural
born British subjects, may, and I think do, in relation to their civil rights, in the pursuit of their call-
ings, come within a class by themselves. No argument was presented by counsel upon this aspect of
the matter, and the questions themselves do not go the length of requiring the Court to determine the
powers of the Provincial Legislature in respect of the civil rights in the Province of any race whose
rights lie outside the subject of "naturalization and aliens" assigned to the Dominion.
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11  GALLIHER J.A.:-- I agree in answering the questions submitted to the Court in the above
matters with the conclusion of the Chief Justice, for the reasons given by him in his judgment just
handed down.

12 MCcPHILLIPS J.A.:-- The questions submitted have been very ably presented at the Bar by the
Attorney General for British Columbia and the learned counsel representing interests claimed [29
BCR Page144] to be affected by the inhibitory clauses as contained in contracts and leases of the
Crown entered into by His Majesty in the right of the Province of British Columbia. The learned
Attorney General contended that The Japanese Treaty Act, 1913 (Can. State. 1913, Cap. 27), was
not passed in pursuance of section 132 of the British North America Act, 30 & 31 Vict., c. 3 (Impe-
rial), but that it must be assumed to have been passed in exercise of powers under section 91(2) of
the British North America Act relative to "The regulation of trade and commerce" and be confined
to such matters. With deference, I do not so view the legislation; it would seem to be in conformity
with section 132 of the British North America Act, and the ambit of the legislation is to legalize and
implement the provisions of the Japanese Treaty and render it obligatory throughout Canada to the
full extent of the powers delegated by the Sovereign Parliament to Canada, and all the Provinces,
save as in the Act is provided (see Can. Stats. 1913, Cap. 27, Sec. 2, Subsecs. (a) and (b)). The
manner and form of the legislation is not of moment and cannot be the subject of any judicial com-
ment or restriction. The Sovereign Parliament of Canada in the full exercise of its powers, as exten-
sive as the Imperial Parliament in such matters, has by statutory enactment given its adhesion to and
imposed upon Canada and all the Provinces the Treaty obligations as contained in the Japanese
Treaty. Neither do I consider that it is the province of the Court to observe upon, nor attempt to
hold, that the enactment was in its nature anticipatory in respect to any Provincial obligations. None
being, as is contended, then existent, the legislation must, according to the true application of the
canons of construction of statute law, be given effect to wherever possible, and I see no insuperable
or other barriers in the way. The Japanese Treaty, "to have the force of law in Canada," must be
held to be destructive of all that has gone before, save as in the Act is provided, i.e., it is legislation
affecting all enactments in praesenti as well as in futuro. Nothing can be done in derogation of this
statute law to the end that the Treaty obligations may be conformed to by Canada and the Provinces.
I cannot see that anything is to be gained by, nor do I, with [29 BCR Page145] the greatest of defer-
ence to His Honour the Lieutenant-Governor and His Executive Council, consider that it should be
required of the Court of Appeal to answer in detail questions 1 and 2; they are purely academic and
it may possibly be that it is not so intended, as at best the views of the Court could not be said to be
other than obiter dicta: see Lord Loreburn, L.C. in Dominion of Canada v. Province of Ontario
(1910), 80 L.J., P.C. 32 at p. 34. The concrete matters are set forth in questions 3 and 4, which read
as follows: [already set out in statement and in the judgment of MACDONALD, C.J.A.].

13 That the inhibitory provisions are not contained in any statutory enactment of the Province, in
my opinion, is not an effective answer, as admittedly they have been inserted following the passage
of a resolution of the Legislative Assembly of the Province of British Columbia, of date the 15th of
April, 1902, which resolution was in the following terms:

"That in all contracts, leases and concessions of whatsoever kind entered
into, issued or made by the Government, or on behalf of the Government, provi-
sion be made that no Chinese or Japanese shall be employed in connection
therewith."
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14  Following this resolution an order in council was passed, of date the 16th of June, 1902, which
provided:

"That a clause embodying the provisions of the resolution be inserted in all
instruments issued by officers of the Government for the various purposes above
quoted."

15 The application of the resolution, by order in council, referred to was to be held to extend to
all instruments issuing under the Land Act, Coal Mines Act, Water Clauses Consolidation Act, Pub-
lic Works contracts, the terms of which are not prescribed by statute, and the Placer Mining Act. In
practice the resolution was given general application and imposed in all contracts, leases and other
instruments executed by and on behalf of His Majesty in the right of the Province of British Colum-
bia. Turning to the Interpretation Act (R.S.B.C. 1911, Cap. 1, Sec. 26, Subsec. 4) we see that the
"'Lieutenant-Governor-in-Council' means the Lieutenant-Governor of British Columbia, or person
administering the Government of British Columbia for the time being, acting by and with the advice
of the Executive Council of British Columbia." It follows that [29 BCR Page146] the order in coun-
cil, in its terms, cannot any longer "have the force of law" (Can. Stats. 1913, Cap. 27) in the Prov-
ince if it, at any time, had the force of law. In view of the provisions of The Japanese Treaty Act,
1913, and section 132 of the British North America Act, i.e., the "Lieutenant-Governor-in-Council"
must perform the obligations of the Province as contained in the Japanese Treaty given the force of
law throughout Canada and the respective Provinces as set forth in The Japanese Treaty Act, 1913.

16 Ido not find it necessary to enter into the detail as to what powers relative to say "Property
and Civil rights in the Province" (B.N.A. Act, Sec. 92(13)) may not still be exercised without there-
by infringing upon the obligations imposed by the Japanese Treaty when the legislation is general in
its application to all residents of the Province.

17  We have seen that "political rights" are not beyond the powers of the Provinces and, in pass-
ing, it might be said that the Japanese Treaty does not impose any obligations of this nature. The
Lord Chancellor (Earl of Halsbury) in Vancouver City Collector of Voters v. Tomey Homma
(1902), 72 L.J., P.C. 23 said:

"A child of Japanese parentage born in Vancouver City is a natural-born
subject of the King, and would be equally excluded from the possession of the
franchise ...."

18 Atp. 24:

"Could it be suggested that the Province of British Columbia could not ex-
clude an alien from the franchise in that Province? ... The right of protection and
the obligations of allegiance are necessarily involved in the nationality conferred
by naturalization; but the privileges attached to it, where these depend upon resi-
dence, are quite independent of nationality .... It is obvious that such a decision
[Union Colliery Co. of British Columbia v. Bryden (1809), A.C. 580; 68 L.J.,
P.C. 118] can have no relation to the question whether any naturalized person has
an inherent right to the suffrage within the Province in which he resides."
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19 It follows that wherever there is legislation, be it legislation of the Parliament of Canada or
legislation of any of the Parliaments of the Provinces of Canada, in conflict, repugnant and incon-
sistent with any of the terms of the Japanese Treaty (save such as is preserved by The Japanese
Treaty Act, 1913), all such legislation is displaced, as The Japanese Treaty Act, 1913, declares that
the Japanese Treaty is "to have the force of law [29 BCR Pagel147] in Canada." Lex posterior
derogat priori. A fortiori this same effect is applicable to all orders in council, which presumptively
are only passed and have the effect of law if founded upon constitutional authority and statute law
admitting of their passage. Lord Parker of Waddington in The Zamora (1916), 2 A.C. 77 at p. 90,
said:

"The idea that the King in Council, or indeed any branch of the Executive,
has power to prescribe or alter the law to be administered by Courts of law in this
country is out of harmony with the principles of our Constitution. It is true that,
under a number of modern statutes, various branches of the Executive have pow-
er to make rules having the force of statutes, but all such rules derive their validi-
ty from the statutes which creates the power, and not from the executive body by
which they are made ...."

20 Atp.93:

"It cannot, of course, be disputed that a Prize Court, like any other Court, is
bound by the legislative enactments of its own Sovereign State .... The fact, how-
ever, that the Prize Courts in this country would be bound by Acts of the Imperial
Legislature affords no ground for arguing that they are bound by the Executive
orders of the King in Council."

21  Now the order in council here in question and which has to be considered, in answering ques-
tions 3 and 4, is in plain conflict with the Japanese Treaty, and it must be held to be displaced fol-
lowing the passage of The Japanese Treaty Act, 1913, and any existent legislation in conflict is dis-
placed, and during the continuance of the Japanese Treaty, no legislation would have validity
which, by its terms, or in effect, derogated from the statutorily validated Japanese Treaty, a Treaty
now effective throughout the whole British Empire (Hall's International Law, 7th Ed., 356, and
Clement's Canadian Constitution, 3rd Ed., 135-44). The analogy of the reasoning in The Zamora
case is apparent if applied to the questions here to be considered. Lord Parker, continuing at p. 97,
said:

"There are two further points requiring notice in this part of the case. The
first arises on the argument addressed to the Board by the Solicitor-General. It
may be, he said, that the Court would not be bound by an order in council which
is manifestly contrary to the established rules of international law, but there are
regions in which such law is imperfectly ascertained and defined; and, when this
is so, it would not be unreasonable to hold that the Court should subordinate its
own opinion to the directions of the Executive. This argument is open to the
same objection as the argument of the Attorney General. If the Court is to decide
judicially in accordance with what it conceives to be the law of nations, it cannot,
even [29 BCR Page148] in doubtful cease, take its directions from the Crown,
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which is a party to the proceedings. It must itself determine what the law is ac-
cording to the best of its ability, and its view, with whatever hesitation it be ar-
rived at, must prevail over any executive order. Only in this way can it fulfil its
function as a Prize Court and justify the confidence which other nations have
hitherto placed in its decisions .... Further, the Prize Court will take judicial no-
tice of every order in council material to the consideration of matters with which
it has to deal, and will give the utmost weight and importance to every such order
short of treating it as an authoritative and binding declaration of law."

22 Therefore, it is for the Court to say what the state of the law is in respect to the questions pro-
pounded, and the Court may reject as invalid and ultra vires an order in council which, even if valid,
at the time of its passage, is now invalid by reason of subsequent legislation. In my opinion, the or-
der in council never had validity wherein it was provided:

"That in all contracts, leases and concessions of whatsoever kind entered
into, issued or made by the Government, or on behalf of the Government, provi-
sion be made that no Chinese or Japanese shall be employed in connection
therewith,"

quite apart from the Japanese Treaty and the effect of The Japanese Treaty Act, 1913. This conclu-
sion, it seems to me, must be the only conclusion one can arrive at after careful study of Union Col-
liery Company of British Columbia v. Bryden (1899), 68 L.J., P.C. 118. There it was held that

"An enactment by a Provincial Legislature that no Chinaman shall be em-
ployed in mines is beyond its competence, inasmuch as by the British North
America. Act, 1867, s. 91, sub-s. 26, legislation with respect to 'naturalization
and aliens' is reserved exclusively to the Parliament of the Dominion."

23 The order in council, authorizing and directing the inhibition in all contracts, leases and con-
cessions reads "no Chinese or Japanese," and turning to questions 3 and 4 submitted to the Court for
answer the words are "no Japanese shall be employed." It is impossible to have a decision which
would be more complete than the Bryden case, and it being the judgment of the Privy Council, it is
absolutely binding upon this Court. The Bryden case was considered in Quong-Wing v. Regem
(1914), 49 S.C.R. 440.

24  Referring to the Bryden case and subsequent cases, Mr. Justice CLEMENT, in his admirable
work, before referred to, at pp. 486-7, said: [29 BCR Page149]

"In a provincial Act (British Columbia) dealing with the working of coal
mines a clause prohibiting the employment of Chinaman in such mines under-
ground was considered by the Privy Council not to be aimed at the regulation of
coal mines at all but to be in its pith and substance a law to prevent a certain class
of aliens or naturalized persona from earning their living in the Province. In other
words the enactment was not really in relation to local works or undertakings
(Sec. 92, No. 10) or to property and civil rights in the Province (Sec. 92, No. 13)
or to a matter of a local or private nature in the Province (Sec. 92, No. 16); but it
was in fact an enactment in relation to aliens and naturalization (Sec. 91, No. 25),
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and therefore ultra vires of a Provincial Legislature. Union Colliery Company of
British Columbia v. Bryden (1899), A.C. 580; 68 L.J., P.C. 118. In a later case,
on the other hand, an enactment of the same Legislature denying the franchise to
Japanese was held to be legislation in relation to the Provincial Constitution (See.
92, No. 1), and as having no necessary relation to alienage; and discrimination, in
other words, being based upon racial not national grounds. Tomey Homma's case
(1903), A.C. 151; 72 L.J., P.C. 23. As will appear later, it is difficult to reconcile
these two decisions; and in a recent case in the Supreme Court of Canada a pro-
vision in a Provincial Act (Saskatchewan) forbidding the employment of any
white woman or girl in any restaurant, laundry, or other place of business or
amusement owned, kept, or managed by any Chinaman, was upheld as within
Provincial competence as a law for the suppression or prevention of a local evil
(Sec. 92, No., 16), or as touching civil rights in the Province (Sec. 92, No. 13). It
did not in the opinion of the majority of the Court present any aspect particularly
affecting Chinaman as aliens; for a natural born British subject of the Chinese
race (and there are many such in Canada) would be under the ban of the Act.
(Quong-Wing v. R. [(1914)], 49 S.C.R. 440. The Privy Council refused leave to
appeal. See post, p. 671. In Re Insurance Act, 1910 [(1913)], 48 S.C.R. 260, the
question of legislative aspect and purpose also appears; see particularly per
Brodeur, J., at p. 313)."

25 It is to be observed that their Lordships of the Privy Council refused leave to appeal in the
Quong-Wing case, but it cannot be assumed that there has been any change of view of the law
when, as here, we have exactly similar verbiage, i.e., "no Chinese or Japanese shall be employed" -
"No Japanese shall be employed." In the Quong-Wing case, Davies, J. (now Chief Justice of Cana-
da); said at pp. 448-9:

"The regulations impeached in the Union Colliery case (1899), A.C. 580,
were, as stated by the Judicial Committee, in the later case of Tomey Homma
(1903), A.C. 151 at p. 157, 'not really aimed at the regulation of coal mines at
all, but were in truth devised to deprive the Chinese, naturalized or not, of the or-
dinary rights of the inhabitants of British Columbia and in effect, to prohibit their
continued residence in that Province, since it prohibited their earning their living
in that Province.'

"I think the pith and substance of the legislation now before us is [29 BCR
Page150] entirely different. Its object and purpose is the protection of white
women and girls; and the prohibition of their employment or residence, or lodg-
ing, or working, etc., in any place of business or amusement owned, kept or man-
aged by any Chinaman is for the purpose of ensuring that protection. Such legis-
lation does not, in my judgment, come within the class of legislation or regula-
tion which the Judicial Committee held ultra vires of the Provincial Legislatures
in the case of The Union Collieries v. Bryden (1899), A.C. 580."

26  The order in council is clearly ultra vires and it would be ultra vires of the Legislative Assem-
bly to enact or authorize the passage of any order in council providing for the insertion in any con-
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tracts, leases, or concessions any inhibitory provision that no Japanese shall be employed. Plainly,
the provision would be exactly similar in effect to that declared to be ultra vires in the Bryden case,
and as interpreted in the later Tomey Homma case by the Lord Chancellor (Earl of Halsbury), the
language of the Lord Chancellor being quoted above by the Chief Justice of Canada in the Quong-
Wing case (49 S.C.R. 448). Mr. Justice Duff, at pp. 466-8, in the Quong-Wing case deals with the
Bryden and Tomey Homma cases.

27 It will, therefore, be seen that, according to the interpretation put upon the Bryden case by the
Supreme Court of Canada, there can be only negative answers to questions 3 and 4. It would not be
competent for the Legislature of British Columbia to authorize the Government of the Province to
insert as a term of its contracts for the construction of Provincial public works, a provision that no
Japanese should be employed upon, about or in connection with the works, nor would it be compe-
tent to the Legislature to authorize the Government to insert, as a term of its contracts and leases,
conferring rights and concessions in respect of the public lands belonging to the Province, including
the timber and water thereon and the minerals therein, a provision that no Japanese should be em-
ployed in and about such premises. It would be ultra vires legislation, quite apart from being in con-
flict with the Japanese Treaty and unquestionably now in view of The Japanese Treaty Act, 1913,
any such legislation would be invalid.

28 With respect to questions 1 and 2, no concrete cases have been put, and, with the greatest def-
erence and respect, as previously pointed out, there is no necessity for any specific answers to be
[29 BCR Pagel51] made thereto, but without venturing to limit the horizon or define the ambit of
the Japanese Treaty, as validated by The Japanese Treaty Act, 1913, it may be said that it has the
force of law in Canada and throughout the Provinces of Canada, and any legislation, which, in its
terms, is in conflict with, or repugnant to the Japanese Treaty, as validated by The Japanese Treaty
Act, 1913, must be held to be repealed by necessary implication, and any future legislation limiting
the privileges guaranteed by the Japanese Treaty, during the life of the Japanese Treaty, would be
ultra vires legislation, in that the Treaty, as long as it is existent, has the effect of inhibiting legisla-
tion, Federal or Provincial, which would be in conflict with the terms of the Treaty, i.e., to that ex-
tent the powers of the Parliament of Canada and the Parliaments of the Provinces of Canada, as con-
ferred by the British North America Act, 1867, are curtailed.
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Judgment accordingly.

Re THE JAPANESE TREATY ACT.

British Columbia Court of Appeal, Macdonald. C.J.A., Galliher and McP hillips
JJ.A. November 16, 1920.

CONSTITUTIONAL LAW (§ I A—3)—ALIENS—ExXCcLUSIVE JURISDICTION OF
DOMINION PARLIAMENT—JAPANESE TREATY Acr, 3-4 Geo. V.
1913 ch. 27—Ri1GHT OF PROVINCE TO INHIRIT EMPLOYMENT OF.

[n all matters which directly concern wliens and naturslised persons
resident in Canada, the Dominion Parliament is invesred with exclusive
jurisdiction by virtue of sec. 91, sub-sec. 25, of the BN\ Act, 1867,
and a provincial Order in Council providing “that in =l coniracts, leases
and concessions of whatsoever kind entered into . by the Govern-
ment . . . provision be made that no Chinese or Japanese shall be
employed in connection therewith” is invalid and ulfra vires, not because
of the Japanese Treaty or the Japanese ‘I'reaty Aci, 3-4 Geo. V. 1913
(Can.), ch. 27, but because power to legislate wis vitl:).eld by the B.N.A.
Act.

[Union Colliery Co. v. Bryden, [1899] A.C. 580: Quung Wing v. The
King (1914), 18 D.L.R. 121, 49 Can. S.C.R. 440, 23 Cen. Cr. Cas. 113,
followed. |

REFERENCE by the Governor-in-Council to the Court of Statement.

Appeal, under R.5.B.C. 1911, ch. 45, as to the Japanese Treaty
Act.
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oF - ~ . r n $ 4 -s.
i " 1)‘,,; F«(v’f i thglpm(i--(‘.enl‘r“l of Canadga_ Fh(l J':d a'n;letltl: :lu::tl(;zs are as followg — B. C

: r oy A ttorme, = X 3. Is it competent to the islat a . C.
£ LR g « for Att <o GOV ommf nt. Rslature of British Columbia to authorise .
: .
or

T".i.—r \lA(DOo"‘ . Treaty Act, 34 ( .C” , hl.()l'g .((-&h.| the Govermn.cnt. .of the Province .to insert as g tem(\:oct;mitmo;ot Suthorise '}‘;:!NA:‘
JAPANF : S i anest . it the eflect o1 the Iemsla R leases conferring rights and concessions in respect of SRS, ACT.
TREAT? .;rt’f‘swllo‘ e <aid ,lle. ., gs to lun.l Assembly of the Pray: Ve to the Province, including the timber ﬂndp:(;to ‘S,e public lands belonging W e 0

e TRy ialative SIS "OVing, therein, & provision that no Japanese shall be employed 1 - ¢ uneral CIA.
Maodos! 97. OPE" g ers of the spect?’ premises’ mployed in or about such
CIA  oh, 2T or PO¥° .- jgr OF IS apply SO as to limme -

jur' ,mo{‘ ot pnrtn‘ sl op(‘mte or' Iil ;)f G .‘mlt % It follows from the answer to the 1st and 2nd questions, that
 if 80,80 T g ot does ™ . r powers | Zislatj, i+ would not be competent to the Legislature to :
. he aaid 27 Hsdictio ] treaty itself o c gy h l pass a law pro-
9 If 19 Jative 1% . o the 88l S Perate O hibiting the employment of Japanese in or about the work
e8> ince, 4°¢° . agdiction Or powers ises referred to in th : : OrEssnd
- : oie - ’ ) 1¢ Tl 3y » > 5
eIl 52 a0, 0 T Attorney-ienera hat the Government might, with propriety,
apply %0 aS i ~mbl . insert In its contracts te@s placing the other party under obligation
aid ug;slat: S and comprohensnvoj but the to refrain f{ rom Omplf)ymg. persons of a particular race just as the
~hat respec” quostiO“" are gne i to the concrete question of the Government itself might, if it were the employer, pick and choose
W g COD ' "ees.
These tf o5 cel Was cO ik Act upon the 1)0.wers of the its employ ee's
qrgument sty 8 the 1} vo the rights, duties ang die The answers to the other two questions, I think, apply as well
¢ of the W o relationl .. Province, of sub; to these but, if not, then as the Treaty Act h . |
effect @ Legislatw® " "y g in this Pro ’ Jects ; . Aty Act has made the treaty the
Provin”"] grsuit of their © 14paD . law of Canada, insofar as the subjects embraced in it are within
bl : : . a ’ . " e o 2
abilities, lr: P Emperor 0! t:b oth questions is to be foupq the legislative powers of Parliament, any Act or resolution of the
: esty . : : :
I opinion, th° i il delivered by Lord Watsop ; Provincial Legisiature repugnant thereto would be contrary to
[n m) of the Pnv¥ COC juma V- Bryden and The Atry, the Dom.mlf)nl Iiza tute and, therefore, beyond the competence of
- ent 4sh CO | » <4 %0 '
the .J“‘l(‘ iery C0. of ritish A (. 580. The provincia) legis. the Px:owncm gislature to er.lact., Or pass.
o f B tish C olumba, |1899] J 'rohibited the employmenp¢ of Ak 18 nec;shsaxy to refer to this difference between the two sets of
on'l of DT . ase P s , ions: The lst and ' : :
Ludd jon in that | ines. 1he decision makes it leg; quen 2nd questions affect only Japanese subjects.

The 3rd and 4th questions refer to ‘‘J apanese,” a description which
may refer not only to a nationality but to race urrespective of
nationality.

In the case to which reference has already been made, the
Privy Council had to determine what was meant by the description
. “Chinaman’ in the statute there in question and came to the
d to operate or apply so as to limit g conclusion, in the circumstances of that case, that the statute was

Chinamen under8UE. concern ali(‘r.ls and naturalis
the Dominion Parliament is invest
persons resident . v virtue of sec. 01, sub-sec. 25, of tbe

4

Neither the treaty nor
decision, in strictness he sal

B.N.A. Acl, 1867. e Treaty Act can, in view of they

affect the legislative POWers of the Provincp, in the premiscs Tbe? aiming at thh .alien and naturalised Chinese and that, as to hoth

o, it or aflect that which has no cf(xstc.n.CP.A o classc.fs,. their r.lghts and disabilities were in the hands of the 4
My answer, therefore, is that the ugslatl\e :S(m )1y of th Domx.mc.m Parliament. .It may, therefore, be accepted that the

Province has no jurisdiction in the premises, not | ecause of .th, de.scnpt.lon J apan.ese,” in the 3rd and 4th questions, embrace both

treaty or the Treaty Act, but hecause power to legislate was wih. -, alien and naturalised Japanese. Those of that race, who are

held by the B.N.A. Act. |

t,ﬁ‘ “
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. DL p ’ - a8 r‘)sp('('t to any ]')l‘()\'huoi:ﬂ bl .
B. C. R 50 AL 2 M (58 obligations B. C
natural | YR TR RO , : : ' _Aticip n existe 4 nd TP ' ;
— '1“ c'. '-un.l I rm..h subjects, may, and I think, do, in pe],s: " ,‘11“ H (,‘.,"tvl“lml, t.ht n (..\l.\t( nt. The legislation must, ey
. A their civil nghts, in the p“rs“it of their (':lmngQ 4 &tlr,), fo “._.n.‘ g gs b gt ;q)l)li"““un of the canons of construction of ‘:
RE class by themselves, N o e Wt 0 M (he trV ' wherever possibl e Ry
Te o . selves. No argument was presented by coune | h 3 no¥ ll,,g‘ given effect 10, - possible, and 1 see no THE
.I.Iu'.\.\'r:srt "“'\ aspect of the matter and the questions themselveg d(;p Upop ;t"“‘l(p |awWs bE cher harriers 11 the way. The Japanese Treaty ";}"-\M.n;
' length W ; . S do 4t - 0 e e 2 ‘4o have J:3 REATY
Act. It»,” ,f“".r”,' I(’f requiring the Court to determine the powers (])r;t B 'Nt,l;mm""’ mml'i ch. 27, Be0- % "0 h‘;" the force of law i Acr.
= ovincial Legislature in respe Shwg & Ve : the <l Al L s <tructive of all that has gone v -
Maccoosld, of any race ‘.I;, '.ml-” 1 n. Speyt .Of the cival .”ght” In the T’rm-ixh “‘,3 (G8ve yst be held tO N.) d(‘; SR tiad -’, T th n.hd'\ gone before MePhillips,J.A.
JA. | e W f.(w' rights lie outside the subject of “naturalic, lce ¥ s, m o i pro\'l‘l“’ l..(., it 18 (g.lslulmn affecting all
: and aliens'’ assigned to the Dominion. I8atioy, (‘3" i iD the onli 88 well as 1n futuro. Nothing may be donge
alliber, J. (;,'\'.Ll“].”, OI..X.—I :]gr"(\ i!] ﬂnb“(‘l'i”ﬂ th‘. (’U(‘Stior‘.\ g‘l' \ s"\““;]“q]ts )" [;r:‘l]ls Stiltllt(‘ lll‘\' tO t}l(\ Un(l t\l:lt t‘\(' ’l‘l:(':lt\' ()"‘.‘-
;')Ithn Court in above matters with the conclusion of M'm :."'""'«l .llﬁi(wgﬂtiol 0 confomwd to by Canada and the Provinces. [
P k ‘ ) ; . e - ‘tong n ay D€ : . : ! B
dom; , for the reasons given by him in his judgment just handkii ;tiv“" "M}that qnythimg 15 to be gained by, nor do I—with the
P : . : :
: . see His Honour the Lieutenant-Gov
42 ) e 1O 1OVernor a
McPhillips,J.A. McPriLuips, J.A..—The questions submitted have he ﬁmn:cst of defe ‘:‘"':n(.il_,mnsi(ler that it should be required of t“hd,
;‘.HI." presented at the Bar by the Attorney-General -for ('II; \pn gﬂ ﬁgwcuti"" (](t)O answer :n detail questions 1 and 2, wherein thei'
olumbia and the ; . MY ritish hs . Appedl ‘ i e o J
anc counsel representing interests claim g of 4 .+ qnd 1t May possibly be that it i 50 ]
. . - aimecd Ul ¥ ye and . : S not so in-
laﬁmtmlf by the inhibitory clauses as contained in ('Ontmct;() b:i L::, pun’l}' : ‘1‘(1:: the views of the Court could not be said to be
CAaASes O th(. ('r()“.n ¢ : > . . < dn 3 . qt 18D % : % ‘
ntered into by His Majesty in the ri ih, 25 | See Lord Loreburn, L.C nm
. A st 11 led, | da. (Dee R TR e N
Province of British Columbia. The Attorney-G B o thar i (-Iu Ontario, [1910] A.C. 637, 80 L Omlm‘on
that the Japanese Treaty Act, 1913, 34 Ge reneral contendeq b v, Promnce of A R J.(P.C),
e 2 reaty Act, 1913, 34 : UL ” 2n¢ O
was not passed in purs : , ’ 9 oo f( an.), ch. 27, "f(ﬂ.' ond SO last pmagraph, 2 Co.lumn.) The concrete matters
8061 ST (Ip rsuance of sec. 132 of the B.N.A. Act, 1867 19 at M'uth - quoqtions 3 and 4, which read as follows: [See udg
. t., ch. . : ' ' i - ;
et o L 1fnp.), but that it must be assumed to have heep gre €1 fo\rl «Jonald, C.J.A., ante p. 71].
- 2Xercise o - . g | Macaoe g . :
pelative: o TR Pol“ :.rs un;icr sec. 91 (2) of the B.N.A. Act pent of o . hibitory provisions are not contamed in any statu-
) > negulation ' 4 t : : ' s a i
confimed to such matters Wf:h 'I]‘l‘;lde and Commerce” and he Tha g of the Province, 1 mj opinion, 18 not an effective
. o avters. 1th « - - endt -
legislation. It would seem to | 2 ercn;'e, I. do not so view the ory & A qdmittedly they have been inserted following the
e e I co . : eT o i . e
the B.N.A. Act and the ambit of the “.Olrm.lt) with sec. 132 of answe ’of , resolution of the Legislative Assembly of the Province
: e leps : : 3 . - p o
implement the i gslation 1s to legalise and pel’ bia, of date April 15, 1902, which resoluti v
b provisions of the Japanese Treaty and l fBritl"h Columbid, lon was
obligatory throu ! | . render 1t 0 " . aise
: ghout Canada to th llowing terms:
he . 0lo :
delegated by the Sovereign Parli e full extent of the powers in d'lr(;. ft e contracts, leases and concessions of whatsoever kind entered
. > rl y a | 4 : »
Provinces, saveas i the Ast] arr?(‘nt to Canada and all the quigd OT ade by the Government, or in behalf of the Government,
and (b) of ‘ ct 18 provided (see sec. 2, sub-secs. ( ot " pe made that no Chinese or Japanese shall be employed in con-
of 34 Geo. V, 1913. ch. 2 , . (&) provEsior °
, ¢h. 27). The manner and form of the sect 10D therewith- . , :
resolution an Order in Council was passed, of

legislation is not |
ot of moment and cannot be the subject of any Following oy : : '
0 June 16, 1902, which provided “that a clause embodying the

judicial comm oy
comment or restriction. The Sovereign Parliament of da
the resolution be inserted 1n all Imstruments 1ssued

Canada in t :
i Par]?:m feunli ie;xerczse of its powers—as extensive as the provisions of
' such matters—has by statutory enactment | 1y officers of the Government for the various purposes above

given its adhesi :
Provineces 2:;320::'::tyt00::|’;d 5 posed upon Canada and all the quoted.”
gations as coptained in the Japanese |} application of the resolution by the Order in Counecil

Treaty. Neither d

. ¥ 0 I consid it i :

to observe upon, or 8ttemp(te: :hh“:l :!t lﬂhthe province of the Court oferred to, was to be held to extend to all instruments issuing
, that the enactment was in nder the Land Act, Coal Mines Act, Water Clauses Consolidation
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¢wo further points requiring n”“(;c l;]; thl? :mn of the Clise
. Thore 45 < . JATC F » . .

B. C. Freh ‘ < on the argument addressed 10 the Board by the Solieit,
ary 10 the established n”) an

es

[t may be,

hich 18 manifestly contri

regions 1n

C. A (;pn('r:ll.
° . " - :
’ (..un(ll \\'thll SUC)I l:t\\’ 18 i"ll)crf of
ect)

» ! |r1ft'r ” »
= wre ArC
RE ternationnl Jaw, buf there L 't would not be u '
[HE ges { and defined; and when this 1s 80, 1 preasonable ¢
s A\ NESE .<n;net:”‘ 2 - ) ' Ini ' '] ¥
JAPANEZ Saosr s Court should sybordinate 118 own opinion to the directions of !
ACE: Execuf1ve This argument 15 2 Lo R ] _'d licially 1 G “rBUmeny
Ay e ’“l( \tturnq-\'-ﬁcm-r:d. If the Court 18 “.) " judicially m accordan,
McPbillips.J.A- of the i o be the law of nations, it cannot, even in doul)tl’(;
U

what concelves |
ake 118 Jirections
rmine wh
whatever

which is a party to the proceedin
at the law 1S accnr(ling to the best of its u}'ili:;s.
’ hesitation it be arrived at, must prevail over nny:
Ane Only in this way can 1t fulfil 1ts function as a Prize C‘“lr)t

oxecutive order. | .
- | : « whi ations have hitherto il h
Fss JllSHf.\' the confidence W hich other na DlBC((I N jis

vith ;
\ from the Crown,

CASES, |
It must itself dete

its view, with

decisions i
Further, the Prize Court will take judicial n

rinl to the consideration of matters with

give the utmost weight and importance L0 evE
it 4s an quthoritative and binding declaration of law.

for the Court to say what the state of the law
. in respect to the questions prOpounded and the Court may
reject as - valid and wifra vires an Order in Council which, even if
valid. at the time of 1ts passage, '« now invalid by reason of sub-
[n my opinion, the Order in Council never

otice of every Order in COUncil
which it has to deal and wj)

mate
ry such Order short of treatip
¥

'l'}u’ﬂ'f(_irf’. it 1S

sequent lvgir’l:xtiun.
| validity wherein it was provided i—

That in all contracts, leases and concessions of whatsoever kind entered
ade by the Government, or on behalf of the Government
Japanese shall be employed in COn:

hat

into. issued or m
provision be made that no Chinese or

nection therewith,
quite apart from the Japanese Treaty and the effect of the Japanese

Treaty Act, 1913. This conclusion, it seems to me, must be the
only conclusion one can arrive at after careful study of Union
Colliery Co. v. Bryden, [1899] A.C. 580. There it was held that:—
An eqactn.xcnt by a Provincial Legislature that no Chinaman shall be
employed in mines is beyond its competence inasmuch as by the B.N.A, Act
1‘8§7, 'ff‘f' 01, sub-sec. 25, legislation with respect to “naturalisation” uné
ugliens” is reserved exclusively to the Parliament of the Dominion.
| The Order in Council authorising and directing the inhibition
in all contracts, leases and concessions reads: “no Chinese or
1., . .

.(I:apanese - and turning to questions 3 and 4 submitted to the
Ito.ur.t for at}ls):ver the words are ‘“‘no Japanese shall be employed.”
18 1mpossible 18] ‘ .

possible to have a decision which would be more complete

than the Bryden case, and it being the judgment of the Privy

LEPORTS.

R g i podd &Y
6 p,L l,en\\l“'l}. binding upon t\n.s“( ourt. The Bryden N A
1, 1 E ;1‘ ;etl in Quony Wing v. The King (1914), 18 D.L.R C. A
e : = =9 5 ., : x4
0““\'.‘5 ('L)“S‘(‘ (' l{. 4.‘()' ‘ZL} (_ ¢in. ( Ks ( as. 113. l
ol W - L . - . 3
c:*" 0 (an- " the BI‘U‘I‘"” case and subsequent cases, Clement, J A T{:;;
8 gfarriE e works € ement’s Canadian Constitution, 3rd ed., “Trwsay
! . ’ ATY
rih .
pis “‘m.“ 487, S A . . , ACT.
i 486, 2° ? il (British Columbia) dealing with the working of coa! MePhillips,J A
' ipeidt - ing the employment of Chinamen 1n such mines 3

o % jguse P . jered DY the Privy C.‘O“m.:u not to be aimed at the
q8 €ODSE | but to be 1n 18 pith and substance a law to
¢ aliens Or naturalised persons from earning their
all - n other words, the enactment was not really in
rovm‘t:- o  ndertakings (sec. 92, No. 10) or to property and
e, 92, NO. 13) Oorto a matter of a local or private
right’m P ince ( qo No. 16); bug w‘t;sin fact an enactment in
on (sec. 91, No. 25), and therefore ullra vires
. Colliery Co. v. Bryden. In a later case
nt of the same Legslature denying the fr:mchisé
relation to the provincial constitution
escW"s "4 88 having no necessary relat.ion to alienage; and dis-
¥ words, being based upon racial, not national grounds.
As will appear later, 1t is difficult

R
#o‘ . ‘r"ot llq‘()gl ..\.C. 1510
. and in a recent case in the Supreme Court

icion in | ..\ct (Saskgtchewan) forbidding the
ods 8 pro  white woman or girl in any restaurant, laundry, or other
\P‘O.\"“ent.o . n(;r qmusement owned, kept, Or managed by any Chinaman,
ef (busm?"s ‘al competence as 8 law for the suppression or

0 " within provincl g : :
Puw,pbe‘d as Wit : g2, No. 16), or as touching civil rights in the

enactme

ther haﬂg'cl 4 to be legislation in

a provmci.

a8 VP ocal evil (8€C- 4 . :
‘,even"” !:)‘ 1 BT AL did not in the opmion of the majority of the
prev o (seC. V&1 - p,micularl)’ affecting Chinamen as aliens; for a

fov\u‘m n y ﬂspec n 0
p pt any . ot of the Chinesc race (and there are many such

ban of the Act. Quong Wing v. The King,
93 Can. Cr. Cas. 113. The Privy Council

1A appeal. e Act, 1910 (1913), 15 D.L.R. 251,
ysed 1eave tion of legislative aspect and purpose also appears;

heir Lordships of the Privy Counal
Quong Wing case, but it cannot be
re has been any change of view of the law when,
exactly similar verbiage, t.e., “0 Chinese or
chall be employed,” “no Japanese shall be employed.”

[n the Quong Wing case (18 D.L.R. at pp. 127-128), Dawes, J.,
(DOW Chief Justice of (anada), said:—

ations impeached in the Union Collwery case, 11899] A.C. 380,

cere, us stated by the Judicial Committee, In the later case of Tomey Homma,
(1903] A.C. 151, at p. 157, “not really aimed at the regulation of coal mines al
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78 ' » Chinese, nal

) Jevised 10 «lt'ln’u? .llu CLI : ':-1 :rﬂucd T noy, of
B. C all, bul were & . snhabidanis of British O.U' e 2l P e CHCCI. lo the
. Lo yhls of lhl i P mince, Since u prohd‘il'd : prohm
— ordinary TH ’ nce in that £TO ’ @ their P

- nued resident 1k the pith and substance of y} arny
AT their conlt Province o ] than 1e pii 3 the l"gialn e
— (heir lwing in thal lv different Its object and purpose is the oz h.(,n
TR};: now before us 1% ""“'r(iq. and the prohibition of their employment o r(:-sijc :
hr:.i'!;‘*!’- of white womex ot PPt in any place of business or amusemep, o;'nc‘:.

or working, etc.,

, . - 2 ~ n
TREATY  ,r |odgIng, v Chinaman I3 for the purpose of ensuring that e,

AcT anaged by an ' r ) ment, con 1t hi Pro.
AC_- kept orf ”l'-m ;glugjs'l'ninn Joes not, 1n M) l!u"hl! Cetl)mmitt‘e ‘;“hlll the clag,

: - . Jas :
MePhillips,JA. tection. Such 7 lation which the Judicia ' ee eld viyr, vi's
of legslation ”rl Lciialqtur(- in the case of The nion Catenssiy Bryden ¢

(—)f !})') Pr‘J\.ln(‘l:‘ =2 .l » l rl\' 1lllr0 l\l.rc.s and it -
. ) ls (‘ 03 » “Ou
The Order 1D (Councl Id i

s of the Legislative Assembly to enact or authorige the
¢ { any Order in Council providing .for 415 TheThl 0 ay
passage O = or roncessions any inhibitory provision that no

e shall be employed, P lainly the provisiog WO.UId e CXactly
J.apf;:; . offect to that declared to be ultra vires in the Bryg.
1 _
S;ns]e and as interpreted 11 the later Tomoy QTG iase by the
C ) -

Lord Chancellor (Earl of Halsbury), th? }ﬂnguag.e of the Lorg
Chancellor being quoted above by the Chief Justice of Cay ada
then Davies, J., in the Quong Wing 0339 (18 D.L.R. at .pp, 127
128). Duff, J., 18 D.L.R. at 141-142, in the Quong Wing cage

(108'5 with the ljryden 811(1 TOIH.C’y HU"”TI? CaSCes '—" |
I think however, that in applying Bryden's case, We are not entitled tg
: ¢ interpretation of that decision which was pro-

pass over the authoritatiy - . . ; :
nounced some years later by the Judicial Committee itsell in Cunningham .

Tomey Homma, (1903] A.C. 151. The legislation their Lordships had tq
examine in the last mentioned case, it 18 true, relntfet.l to a different subject
matter. Their Lordships, however, put their de.cwwn upon grounds that
uppear to be strictly appropriate to the questiqn FANCI 0T FRS W penl: Start-
ing from the point that the enactment then In cOntroversy was primd facie
within the scope of th) powers conferred by sec. 92, they proceeded to
examine the question whether, according to the true construction of sec, 9]
(25), the subject-matter of it really fell within the subject of “aliens and
naturalization;”’ and, in order to pass upon that point, their Lordships con-
sidered and expounded the meaning of that article. At pp. 156 and 157,
Lord Halsbury, delivering their Lordships’ judgment, says:—“If the mere
mention of alienage in the enactment could make the law wlira vires, such a
construction of sec. 91, sub-sec. 25, would involve that absurdity. The
truth is that the language of that section does not purport to deal with the
consequences of either alienage or naturalization. It undoubtedly reserves
.tbqw subjects for the exclusive junsdietion of the Dominion—that is to say,
it 15 for the Dominion to determine what shall constitute either the one or
.tbe other, but the question as to what consequences shall follow from either
18 not tu.uch.ed. ’I'he.right of proteetion and the obligations of allegiance are
ne.ce.manly involved in .the nationality conferred by naturalization: but the
privileges attached to it, where these depend upon residence, are quite

wlira t

contracts, 1eases,
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o vJ,.B] ity [t was hardly dis.me.-d that 1f t.h'u-‘. passage B. C.
ol {10 ncn{ of the appellan% must f:@. But it is said that T P
pt‘“dcn he ATE X 1 is ‘nconsistent wnb, and indeed, contradictory to C. A
B‘"c‘ glone s obile ”‘; Watson's judgment in Bryden's case, which passages Ni{._
,@"p&é;\g.c os iD ].0;:(. ‘rue ground of the decision in that case, and consel T:;;

‘ s, 1 have already said what 1 have to say as to JAPANEsE
e ten i ling 11'0”' : t: but 1 think this last mentioned TREATY
c0 pine con's judgment; 2 RE e AcT
_ered by reference to a suhscqun_nt passage of Lord :
ansy Cunningham'’s case, 1903] A.C. 151, at 157. It McPhillips,J.A.
t 10 ~e‘ depended upon totally different grounds. This
W That ('ub)m-(icular facts of the case, came to the conclusion
with the limpeaChcd were not really aimed at the regulation
? i .' ulﬂ‘iorﬁ (l},l::ewere :n truth, devised to depiive the Chinese natur-

{ A ~dinary rights of the inhabitants of British Columbia
the © .+ their continued residence in that province, since

ir living in that province.”
¢ ation of Bryden's case, [1809] A C. 580, which it

uty to accept. . .
ore, be seen that, according to the interpretation
’

th Jen case by the Supreme Court of Canada, there
swers to questions 3 and 4. It would not
the Legislature of British Columbia to authorise
¢ for ¢ the Province to insert as a term of its contracts
Ovemment ,0 al provinciﬂl public works, a provision that no
be employed upon, about or iIn connection with
ould it be competent to the Legislature to author-
¢ to insert, as a term of 1ts contracts and leases,
concessions in respect of the public lands
‘he Province, including the timber and water thereon
telonging 10 s therein, & provision that no Japanese should be
and the mfl:l:nd about such premises. It would be ultra vires

aployed 1 Jite apart from being in conflict with the Japanese
egislation p unqueﬂﬁonably now in view of the Japanese Treaty
'l‘wﬂt)v-;;nwy such legislation would be invalid.

Act, 1919, estions 1 and 2, no concrete cases have been

W'ltt:i ’:?tftﬁt; q;-eat,est deference and respect, as previously
b o ¢ there is no necessity for any specific answers to be
Wm“fh:;t’o but without venturing to limit the horizon, or define
E:d:mbit of'the Japanese Treaty, as validated by the Japanese
Treaty Act, 1913, 1t may be said that it has the force of law in
(anada and throughout the Provinces of Canada and any legs-
ution, which, in its terms, is in conflict with, or repugnant to the

Jpanese Treaty, as validated by the Japanese Treaty Act, 1913,

ons
Should

ks’ nOl’ W
Governmen
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SO
B. C. must be held t0 be repealed l.)\. nc('PSSﬂr}: MDY Chta) and g,
C. A tuture legislation limiting the privileges guar‘mt.ee.d by the Jaf”ln(s,;
“ = reaty, during the life of the Japanese Treaty, would be gy
I! ilii pTes l;*m'slut.ion. in that thc. treaty, as long as 1t: IS.GXIStent, has th:

IT«:‘;:;;» effect of inhibiting Jegiglation, federal or .pr.ovmcnal, which “'UUIqj
ACT. e in conflict with the VLT of the treaty, i.e., to that exteny ¢
! ¢ the Parliament of Canada and the Parliaments of thz

MePhillips, J.A. POW(’I‘S 0
Provinces of Can

curtailed.

ada, as conferred by the B.N.A. Act, 1867 ,
) are

CLARKE v. GREAT WEST LIFE ASSURANCE Co.

ultain, C.J.S., Newlands, Lamony and
n

SASK.
. ' F t ' 44 ed’ }la
Saskalchewan COUT é{wmﬁf)JJ 'A. November 28, 1920.

e ——

C. A,

wee (§ II1 G—150)—LiFE—TERMS OF CONTRACT—LAPSE OF pgpy,.
—REINSTATEMENT. : : 1 dCY
A life insurance policy contained the following provisions: (1) If def:

he first or any subsequent premiums “r‘;l:]lt

be made in the payment of t A S '
heque or other obligation given on accqy :
" 5 o n

part thereoi, or of any note, ch ‘ : :
thereof this policy shall be void; (2) Should this policy lapse it wi]]
e

reinstated at any time upon the production of evidence of insurabj];
satisfactory to the company and the payment of all overdue l)l'e;l ;: oy
and any other indebtedness o the company upon the policy with imerﬂns
at the rate of 6 per cent. per annum compounded annually from v
date of lapse. . the
The Court held that the jury were justified on the evidence that {
company, through its agent, was satisfied as to the health of the ir;:m -
at the time of payment of overdue premiums and that it was not neces -l,red
to inform insured as to his reinstatement before it took effect. B

INSUR.

AppeaL by defendant from the trial judgment In an action
to enforce payment of two life insurance policies. Affirmed.
P. H. Gordon, for appellant; W. F. A. Turgeon, K.C., and
P. M. Anderson, K.C., for respondent. |
RS ’I;he judgment of the Court was delivered by
I\.EW.LANDS, J.A..—This is an action to enforce payment of
two hfe. m.surance policies on the life of Dr. Clarke, the husband of
:}l:: zl.i:';t]ﬂ’law}w died on December 8, 1918. The defence is that
o t(e; apscd before the death of the assured, for the non-
- o) O(;Ufmet;lli] payment on one of the policies and the
T 1-1111.18 ents due under promissory notes given
o o deceasgd 8{:311;'8, and that no evidence of the insurability
o g isiactory to the defendant was furnished hv
er the lapse of the policies and prior to his death. :

Statement.

vioN 1AW REFroRTS.

]|

Th" qui1r sy of SSU:S"° ’t° ;\ 1]4) the fac \. b SUAGLILY ".:
o the ;-cd calling his attentio | .1 lmt 1. it the premium e i
B the asSU the Q4th of that month, and agam on October 10, : =
“10“ " due.oﬂ thg,t the davs of grace would end on Octoher 24 "lu.ij W Es
hlm | hem 4 (-h!'q\l(' for that amount. The .\“nl,':\‘ b
Co

-)Ul( : t
m“‘ «ro“’ o 23 he S¢ nt : R 2 .
L) [ ted the cheque on past due indebtedness, hut s

rOPrm(l and 1 am of the opinion that the evidence B e
e that the assured avpropriated this
September 24.
“ments, for non-payment of which 1t is claimed
ore the monthly payments on the notes for
Je On the 16th days of September, October
t which fell due September 16, not
An application for re-instate-
. 9. was sent in, but, for some reason, was not

ying " ctober : '
et ted O plication for re-instatement was sent in

1 a new ap
] and the instalments due on the notes on September

october © ’cr 16 were paid. On November 22 the company
ility of the assured up to October 28,

L e - to Wright, their agent in Regina. The
€ the head of the re-instatement department,

: 0 S
1018, 1 approved of the evidence of insur-

which was up to the 28th October,
. o tobe sent to Mr. Wright for delivery to Dr. Clarke
monthly instalments which were then past

918..l° ent
l {or pay™ d while Dr. Clarke was still in good health.
t that date was the November instalment

|ments due &
¢ that month amounting together to

due the 16th o

ns.Wright then telephoned Dr. Clarke’s office, and informed
williams, his book-keeper, that the amount was overdue,
Me 2, 1918, she paid it to him and took his receipt

(he same. Her evidence as to what took place is ax follows:—
for him $25. And he asked me if Dr. Clarke was in a perfect
ity, and 1 said, ves, he was,  And In casual

hen he left the ¢
[ told him the reason that he had gone to Rochester with

tion
pnversa I think I tOl(l \r. “'right at the time thut the doctor had

(e, Clarke. i |
gont 10 Rochester with Mrs. (‘larke because she was undergoing an operation,

= D.L.R.




