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R. v. Nozaki

Between
Rex, and Nozaki

[1926] B.C.J. No. 36
[1926] 4 D.L.R. 955

British Columbia Court of Appeal
Vancouver, British Columbia

Macdonald C.J.A., Martin, Galliher,
McPhillips and Macdonald JJ.A.

Heard: March 24, 1926.
Judgment: June 1, 1926.

1 MACDONALD C.J.A.:-- I would allow the motion for leave to appeal and would also allow
the appeal.

2 The appellant was charged with fraudulently converting moneys collected for another to his
own use. The facts as told by the appellant are as follows:

3 Akazawa, a Japanese, died in 1921, leaving a widow who engaged the appellant, after her hus-
band's death, to look after a large rooming-house which, I gather, had been conducted by her late
husband, and some other business of hers. She agreed, as appellant alleges, to pay him $50 a month
for this service. The services were rendered over a period from 1921 to 1924, when the widow went
to Japan. Before leaving, the appellant, who had not had a settlement with her, mentioned his wages
or salary, and she told him that she would need the money to pay her expenses to Japan and to put
her children to school there, and asked him as a favour to continue the collections under a power of
attorney which she gave him, and take what was coming to him out of the proceeds. The widow did
not return as was expected, and a dispute afterwards arose with respect to the accounts between the
appellant and herself. An action was brought in her name in the Supreme Court wherein both claim
and counterclaim were considered. She was adjudged entitled to something over $1,600 on her
claim and he to nearly $1,000 [37 BCR Page307] on his counterclaim, the one was set off against
the other, and she obtained judgment for $734. The appellant was then examined as a judgment
debtor. The only evidence for the Crown on the trial of this charge was his own. The Japanese wid-
ow was not called, nor was her evidence procured on commission. The learned magistrate seems to
have been, at one period of the trial, in great doubt, for he said:

"All I am concerned with is, whether he had a reasonable-well a reasonable
right to suppose that that money was coming to him."

4 And again:
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"It is almost impossible for me, Mr. McKay, with the present knowledge
which we have, to decide that this man had not what he considered a colour of
right."

5 After reserving decision, however, the magistrate said:

"I have carefully considered this case and reading the evidence, I have
come to the conclusion that this is, if you like, a fake defence, there is no merit in
it at all, and I find him guilty as charged of stealing the money."

6 Now, as I have already said, there is no evidence to support the prosecution, except that of the
appellant himself, and if his story be a false one, there is nothing to support the case for the Crown.

7 The appellant's story is not an unreasonable one, and is corroborated to some extent by two
witnesses called on his behalf. In the face of this, and of the fact that the person alleged to have
been injured, was not called to clear up the matter as she might have done, I think it would be most
unsafe to sustain the conviction.

8 This is another case of using the criminal Courts to enforce a civil demand. It was not until after
judgment in the civil action, and after the examination of the appellant as a judgment debtor, and
failure to execute the judgment, that these proceedings before the magistrate were instituted. I do
not say that there was not the right to institute them, but in all the circumstances of this case, there
being no real informant at all and no effort having been made by the Crown to obtain evidence of
value, the proceedings ought not to have been taken.

9 I do not find it necessary to consider the question of the admissibility on behalf of the Crown,
of the evidence taken on appellant's examination as a judgment debtor. On the trial he gave evi-
dence and was taken over the same ground again, and [37 BCR Page308] did not object to answer
on the ground that his answers would incriminate him.

10 The conviction should be set aside.

11  MARTIN J.A.:-- Upon the point of the admission of the evidence the authorities cited are in
the circumstances, sufficient, I think, to sustain that ruling.

12 As to the other branch of the appeal upon the facts, I am of opinion, after a careful considera-
tion of the evidence, that a case has not been shewn which would warrant our interference with the
view taken by the convicting magistrate as set out in his decision at the time and in his report to us,
viz., that the defence set up was a sham one. Even if the story told by the accused could be regarded
as uncontradicted by witnesses yet it was pointed out by the Privy Council in Berney v. Bishop of
Norwich (1867), 36 L.J., Ecc. 10 at p. 12, that

"Daily experience shows that a tribunal trying questions of fact, ill per-
forms its duty if it adopts as true every statement on oath not contradicted by
counter-testimony, it being in accordance with that experience that many such
statements ought to be disbelieved, and that without imputing perjury."

13 But here there is the additional fact that the statements made by the accused to the magistrate
are in important respects not in accord with his statements previously made in the civil proceedings
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in the Supreme Court which were, we hold, properly in evidence, and so I find it impossible to hold
that the magistrate reached a conclusion contrary to that which reasonable men might well arrive at,
and so the appeal should be dismissed.

14 GALLIHER J.A.:-- The authorities to which we have been referred all bear out the contention
of the Crown, that the evidence of the accused on examination for discovery in aid of execution, are
admissible against him in a subsequent criminal charge, unless the witness at the time objects to an-
swer on the ground that his answers may tend to incriminate him in any subsequent criminal pro-
ceedings. See Reg. v. Coote (1873), L.R. 4 P.C. 599 at p. 607; Rex v. Van Meter (1906), 11 C.C.C.
207; Reg. v. Madden and Bowerman (1894), 14 C.L.T. 505; Reg. v. Williams (1898), 28 Out. 583.

15 Iam not inclined to disagree with the magistrate below that [37 BCR Page309] the defence set
up is a fake defence, and would dismiss the appeal.

16 McPHILLIPS and MACDONALD JJ.A. would allow the appeal.
Appeal allowed, Martin and Galliher JJ.A. dissenting.

Solicitor for appellant: Douglas Armour.

Solicitor for respondent: W.M. McKay.
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