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Rex v. Clun

Between
Rex, and
Yee Clun et al.
[1928] S.J. No. 76
[1929] 1 D.L.R. 194

Saskatchewan King's Bench

Bigelow J.
(In Chambers)

November 16, 1928.

Counsel:
A.G. MacKinnon, K.C., for appellants.
B.D. Hogarth, for Crown.

1 BIGELOW J.:-- On September 13, 1928, an information was laid against the appellants by the
respondent:--

2 For that Yee Clun and Yee Low carrying on business under the firm, name and style of Sam
Mon Coffee and Tea Co. of the City of Regina, in the Province of Saskatchewan, did on July 31,
1928, fail to make a return to the collector of customs and excise showing the total amount of their
taxable sales and the tax payable thereon for the month of July, 1928, as required of them by virtue
of the provisions of the Special War Revenue Act, R.S.C. 1927, c. 179, and amendments and regu-
lations made thereunder.

3 At the hearing evidence was given by one Bullard and Eley, and on that evidence the Justice of
the Peace convicted the accused of the offence charged. It is admitted that there is no such offence
set out in the Act referred to, but it is claimed that regulations made by a minister under s. 99 of the
Act make the facts proved in evidence an offence.

4 No proof was given of any such regulations of a minister: i.e., no document was tendered in
evidence or produced to the Court and made part of the record. This objection was taken by the ac-
cused at the trial, but no effect was given to it by the Justice of the Peace; and it is on this ground
principally that the accused obtained a stated case.
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5 The Justice of the Peace in his stated case states:--
The grounds upon which I support the proceedings questioned are as follows:--

(1)  That I held that it was not necessary to put in evidence the regulations
which the accused were charged with having contravened.

(2)  That the fact of a copy of regulations made under the authority of the Min-
ister of Customs and Excise and dated 1925 purporting to be printed by the
King's printer being in Court in the possession of counsel for the prosecu-
tion and available for my perusal and the further fact that the regulations
were referred to by the witness Eley was sufficient for the purpose of prov-
ing the said regulations. Attached hereto is a copy of the evidence given at
the trial.

6 I have perused the evidence of the witness Eley referred to by the Justice of the Peace and can
find no evidence whatever that the regulations in question were referred to by the witness Eley.

7 The question then is, was it sufficient that such regulations should be in the possession of coun-
sel for the prosecution and available for the perusal of the Justice of the Peace?

8 The method of proving such regulations is provided by s. 21 of the Canada Evidence Act,
R.S.C. 1927, ¢. 59, s. 21, which reads as follows:--

Evidence of any proclamation, order, regulation or appointment, made or issued
by the Governor General or by the Governor in Council, or by or under the au-
thority of any minister or head of any department of the Government of Canada,
may be given in all or any of the modes following, that is to say:--

(a) By the production of a copy of the Canada Gazette, or a volume of the
Acts of the Parliament of Canada purporting to contain a copy of such
proclamation, order, regulation, or appointment or a notice thereof;

(b) By the production of a copy of such proclamation, order, regulation or
appointment, purporting to be printed by the King's Printer for Canada; and

(c) By the production, in the case of any proclamation, order, regulation or
appointment made or issued by the Governor General or by the Governor
in Council, of a copy or extract purporting to be certified to be true by the
clerk, or assistant or acting clerk of the King's Privy Council for Canada;

and in the case of any order, regulation or appointment made or issued by or un-
der the authority of any such minister or head of a department, by the production
of a copy or extract purporting to be certified to be true by the minister, or by his
deputy or acting deputy, or by the secretary or acting secretary of the department
over which he presides.

9 The only part of that section relied upon by the prosecution is s-s. (b). Counsel argues that he
did produce a copy of such regulation by having it in his possession during the argument. I cannot
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find any authority on the interpretation of the word "production" in such a phrase, but [ would con-
sider that it means that it must be produced as evidence and made part of the record of the Court. In
any event | cannot think that it was produced when counsel only had it in his possession and no op-
portunity was given to the accused to peruse it or object to it. It might be that there was some valid
objection to the document produced. Surely accused's counsel should have a chance to object to it!
See Reg. v. Wallace (1866), 10 Cox C.C. 500. In that case a gazette was made evidence of certain
facts if it purported to be printed by the Queen's printer or by the Queen's authority, but where the
gazette purported to be printed merely by authority it was rejected. That might or might not apply in
the present case, because a copy of the regulation can only be proved by its production if it purports
to be printed by the King's printer for Canada; and the suggested regulation not being part of the
evidence of the case, not even having been shown to the accused's counsel as far as we know, we
have no way of knowing whether the suggested regulation complied with the section in question.

10 My conclusion is that the Justice of the Peace was wrong in holding that the evidence adduced
was sufficient to support a conviction; and the conviction is hereby quashed, with costs.

11  The same result applies to a second stated case between the same parties for an offence al-
leged to have taken place on August 31, 1928.
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