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1 MACDONALD C.J.B.C.:-- I would dismiss the appeal.

2 The first thing to be considered in the case is the jurisdiction of the Board of Inquiry. That ju-
risdiction is given by the Immigration Act. The Board, therefore, entered upon its duties with juris-
diction to decide whether this man was properly in Canada, or whether he was not.

3 Having made an inquiry and come to the conclusion that he should not remain in Canada, sec-
tion 23 of the Immigration Act says that no Court, and no judge or officer thereof, shall have juris-
diction to interfere with that order, either to quash it or review it, except for two reasons, one by
reason of citizenship, [45 BCR Page404] and the other of domicil, neither of which is involved in
this case, because this man had neither citizenship nor domicil.

4 But the Court has given another reason. If the Board had no jurisdiction, then the Court had a
right to set the judgment aside.

5 In this case I think the Board had entire jurisdiction in the matter. How they proceeded is not a
matter of interest at all. They may have been absolutely wrong in finding that he ought to be deport-
ed; they may have gone right in the teeth of the evidence, but nevertheless the Parliament of Canada
has said, on no ground whatever is it to be interfered with. So there is no question in my mind that
the Board's order was properly made and could not be interfered with by Mr. Justice FISHER, or
any other Court, and therefore Mr. Justice FISHER'S order was a nullity.

6 There are two courses open to the Crown. The Crown might say, we will treat Mr. Justice
FISHER'S order as a nullity, keep the person where he is and deport him; or if we want to get rid of
that order, move by way of appeal to set it aside. The Court would have power to review the order
of the judge, but not the order of the Board.
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7 They let the man go, and they afterwards amended the order by adding a few words which did
not go to the jurisdiction at all, and they rearrested him on another warrant. That was unnecessary;
they could do that at any time under the original order and have held him for deportation. Therefore
what they did was futile. There was no right to amend. They should have stood upon that order, and
in fact they have done so, since it is in effect. They are right now in standing upon that order. They
have the right to detain him for deportation.

8 With that view of the case, and that seems to be the only possible view to take in view of the
sections of the Immigration Act, the appeal cannot succeed.

9 MARTIN J.A.:-- In my opinion this appeal should be allowed, with all deference to contrary
views.

10  This Court has already decided unanimously in the case of In re Low Hong Hing (1920), 37
B.C.R. 295, on the corresponding section 38 (now 37) of the Chinese Immigration Act, Cap. 95,
R.S.C. 1921, [45 BCR Page405] which is identical in relevant essentials with section 23 of the Im-
migration Act, Cap. 93, now under consideration, that in the proper construction of the language of
Parliament employed therein, the jurisdiction of the Court to review, quash or otherwise interfere
with the proceedings of the Board of Inquiry still remains in two cases at (cast, in addition to those
expressly conferred, where the person detained has Canadian citizenship or domicil, viz., first,
where the Board has acted without jurisdiction; and second, where what has been wrongly done in
the exercise of its jurisdiction amounts to a violation of the "essential requirements of justice," |
shall not refer further to that case, it speaks for itself and is a judgment of this Court and binding
upon us.

11 In the exercise of that jurisdiction, Mr. Justice FISHER, sitting as the Supreme Court of Brit-
ish Columbia, set aside the order of deportation complained of, i.e., "reviewed and quashed" it, to
use the words of the statute and so employed in the order of the Court over which he presided and
given under its seal as set out on p. 27 of the appeal book, wherein it was declared that the present
appellant "be discharged from the custody of [the Immigration authorities] . . . and that the order ...
for [his] deportation be and the same is hereby quashed."

12 No appeal was taken from that judgment and it was pronounced under circumstances in which
the Court could properly have had jurisdiction and as there is nothing on its face to shew any want
of jurisdiction it must be presumed that it existed, and so it is improper for this Court to interfere
with it or go behind it while it stands as a valid judgment, for we cannot now assume the functions
of a Court of Appeal over it - cf., even in the case of inferior Courts, The Colonial Bank of Austral-
asia v. Willan (1874), L.R. 5 P.C. 417; Reg. v. Bolton (1841), 1 Q.B. 66, and Rex v. Morn Hill
Camp Commanding Officer (1917), 1 K.B. 176, wherein it was said, p. 180, that the same principles
apply in habeas corpus as in certiorari.

13 When the matter came before Mr. Justice MURPHY, on the second application for habeas
corpus after the second arrest, he very properly did not, as his reasons shew, essay to base his judg-
ment and his consequent order upon the ground that Mr. Justice FISHER'S said order was invalid
upon the facts before [45 BCR Page406] him, but took another ground which was properly open to
him to take, viz., he thought that even though there had been a second arrest of this appellant upon
an amended order of deportation, nevertheless that amended order could be justified by the decision
of the King's Bench Division in England, in Rex v. Governor of Brixton Prison; Ex parte Stallmann
(1912), 3 K.B. 424; 23 Cox, C.C. 192.
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14 Now if that case hall been on a par with the present one, I would, even though it is not binding
on us, have little to say under its particular circumstances, but, as was pointed out by Mr. O'Hal-
loran, for the appellant, it contains in fact and law fundamental distinctions, and when it is thor-
oughly understood it is not an authority in support of the decision now appealed from, but is against
it. We find, for example, Mr. Justice Phillimore saying, at p. 449, that though there may be a rear-
rest (in proper circumstances) on an extradition warrant, yet if one is made even on a valid warrant,
then the case of the arrestee must also be "fully investigated before his committal" thereupon. And,
again, the charge in the original British warrant upon which the applicant was rearrested was the
same as that upon which he was arrested and liberated in India and because there had been in law a
real decision in India of the charge upon the merits, it was held that the original charge could be
proceeded with in England.

15 Now the primary complaint in the present case is that, the original order of the Board has been
accepted and acted upon by itself as unsound and insufficient to support a rearrest, and so it im-
properly assumed jurisdiction to amend its proceedings by setting out, for the first time, a definite
charge against the appellant and arresting him thereunder; that was the whole and sole reason for
the amended order, because the first order for release was defective, as Mr. Justice MURPHY says,
owing to the fact that the particular breach of the Immigration Act was not set out as is required.
But the Board having illegally amended its proceedings and refrained the charge so as to formulate
it particularly and properly for the first time against this person, and arrested him thereunder, pro-
ceeded to deport him without giving him an opportunity to shew cause against that very grave puni-
tive proceeding. [45 BCR Page407]

16 My mind is shocked by such a miscarriage of justice, and I am sure that if anything of the kind
had been before the King's Bench Division in the Brixton Prison case they would have given it no
sanction whatever, and I feel it is our duty to do likewise herein.

17 1 therefore put my decision on two grounds: first, that under the circumstances the order of
Mr. Justice FISHER was a proper order to make, and we are not justified in interfering with it; and,
second, that even if the proceedings upon the Board's amended order could be invoked at all they
contain the incurable defect that after the rearrest there was no reinvestigation of the accused on the
definite charge that was for the first time then laid against him but, on the contrary, he was in effect
condemned upon that amended charge without being given any opportunity to meet it and sentenced
to deportation in his absence. It is a coincidence, but it was upon that very ground (violation of nat-
ural justice) that the applicant in the Brixton case had been liberated from his arrest on the first war-
rant in India, by the High Court of Justice there, in that he had not been given an opportunity to pre-
sent evidence to meet the charge against him in other words, no real trial of the charge had been
held.

18 With respect to the suggestion that the Board can now, at the eleventh hour, abandon its
amending proceedings and the arrest thereunder by amended order, and fall back upon the first or-
der and justify the second arrest thereunder, there are two complete answers to it, viz., first, the
original order is defective as aforesaid; and, second, even if it were not, the return of the immigra-
tion agent, Roff, dated 23rd October, 1931, to the writ of habeas corpus upon which the deportee is
now detained by him shews, as it states specifically, that this detention is solely
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under and by virtue of an order of deportation a true copy of which is hereto an-
nexed . . . and that the said Munetaka Samejima is detained by me by virtue of
the said order of deportation and for no other reason whatsoever.

19 Now the "order annexed" is the amended and not the original order, and therefore the immi-
gration agent has elected to justify and bring up the body in accordance with his return and no other
return is before us or can be relied upon by the said agent or even considered by us - cf. Crown Of-
fice Rule (Civil) 241. [45 BCR Page408]

20  As the case in this Court of Re Munshi Singh (1914), 20 B.C.R. 243 has been cited and mis-
conceived I refer to it only to say that it clearly supports, if support were needed, our later consistent
decision in Low Hong Hing's case, supra, as appears by the judgments of four members of the Court
at pp. 258, 263, 269 and 277. For example, at p. 258 the learned Chief Justice gave some illustra-
tions of cases wherein this same section 23 does not take away the remedial jurisdiction of the
Court, viz.:

Had the Board of Inquiry acted without jurisdiction, or upon orders in council
made without authority, or upon a statute which was unconstitutional, no doubt
the Court could and would interfere to prevent what in that case would be an ille-
gal detention.

21 In my opinion it is apparent ex facie that the "essential requirements of justice" have been vio-
lated in this case by the proceedings of the Board and an unfounded jurisdiction exercised, and
therefore the appeal should be allowed and the deportee set at liberty forthwith.

22 McPHILLIPS J.A.:-- I would dismiss the appeal, and [ am in agreement with my learned
brother the Chief Justice, upon the facts and the law.

23 There could be no misconception from the start, of the question to be inquired into. The evi-
dence is complete, that the authorities had the suspicion that Munetaka Samejima came into Canada
by misrepresentation. That is the threshold of the matter. I cannot agree that there was any failure of
the statutory tribunal to proceed in due course, and nothing was done which was against natural jus-
tice. Munetaka Samejima was held, the claim being that he came here making the misrepresentation
that he was going to be a domestic servant, with a named person, and that was false; there was noth-
ing to support the truthfulness of that statement.

24  The case of Re Munshi Singh (1914), 20 B.C.R. 243, is a decision of this Court which deter-
mined that no Court had jurisdiction to review or reverse any decision of any Board of Inquiry, un-
less the case was one who possessed Canadian citizenship or Canadian domicil, section 23 inhibit-
ing it where the case was not one of Canadian citizenship or Canadian domicil.

25 I gotopage 263 (in Re Munshi Singh, supra) where Mr. Justice IRVING made use of this
language: [45 BCR Page409]

Section 23, [that is the section we are considering] to which our attention was
particularly invited, deals with two classes of person, namely, Canadian citizens
and persons having a Canadian domicil - that is one class; the other class is "any
rejected immigrant, passenger or other person, not being a Canadian citizen or
having a Canadian domicil." With respect to the first class, in my opinion, the
rights of the civil Courts to intervene have not been taken away. In such cases the
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Courts have a right to interfere by certiorari. With reference to the second class,
the jurisdiction of the Court to review, quash, reverse, restrain or otherwise inter-
fere, I shall not say has been taken away, but does not exist. The right to certiora-
r1 in the second class is limited to want of jurisdiction, or excess of jurisdiction,
or fraud. In cases where the right of certiorari is taken away by statute, the Courts
can, nevertheless, inquire as to the facts which go to the jurisdiction - that is,
facts collateral to the matters they are to determine; but as to the merits of the
case, the tribunal appointed is the sole judge. A person may apply to a civil Court
to determine whether he falls within one class or other, but once it is established
that he is a rejected immigrant or passenger, under the authority and in accord-
ance with the Act, and is not a Canadian citizen or has not Canadian domicil,
then the civil Court has no jurisdiction to investigate the correctness of the deci-
sion.

26 Now that is this case; and I am surprised that the learned judge gave the judgment he did;
there must have been some oversight. There was no authority, with great respect, for the learned
judge upon a habeas corpus proceeding to set aside anything, which he presumed to do, i.e., set
aside the Board's order for deportation. His whole duty was to apprise himself as to whether or not a
person is illegally detained. Now when the matter came before the learned judge, how impossible it
was for him to say that he was not rightfully held when, in the face of section 23 he could not enter
into the subject-matter at all, or, in the language of my late brother IRVING:

With reference to the second class, the jurisdiction of the Court to review, quash,
reverse, restrain or otherwise interfere, I shall not say has been taken away, but
does not exist.

27 Notwithstanding, the learned judge made the order quashing the Board of Inquiry's decision.
That can only be an order made without jurisdiction, a nullity, and one that this Court has no power,
even to right, to consider - Parliament is the highest Court in the land.

28 Now with respect to the Low Hong Hing case, referred to by my learned brother MARTIN,
with great respect I do not think it can have any bearing upon the matter we have now before us. In
the first place, it is upon a different statute, and I am [45 BCR Page410] reminded of what Lord
Parmoor once said in the Privy Council, that the decisions upon other statutes are not very helpful,
and I do not think that any decision based upon the Chinese Immigration Act can be at all helpful to
us in this matter. We have here a section which is so clear and precise that there can be no question
of a doubt about its meaning. It reads:

No Court, and no judge or officer thereof shall have jurisdiction to interfere with
that order

unless such a person is a Canadian citizen or has Canadian domicil. Can there be any question of
doubt as to the meaning of this? The appellant in this case had ample notice of his rights given to
him, and when we turn to the proceedings, at pp. 28-29 of the appeal book we find this - this is the
Board's finding, and this notice is appended:

If you claim to be a Canadian citizen or to have acquired Canadian domicil you
have the right to consult counsel and appeal to the Courts against deportation.
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29 But the appellant did not come within either class. Now that was a plain intimation to the ap-
pellant of the situation of things. It is not advanced at this Bar - I asked Mr. O'Halloran precisely
whether or not his client, the appellant, was a Canadian citizen or had achieved Canadian domicil.
The learned counsel was not able to say that his client came within either class, i.e., Canadian citi-
zen or Canadian domicil. Well then, the appellant also was apprised and had notice of this:

In all other cases [and here was one of these cases not having Canadian citizen-
ship or domicil] you may appeal to the minister of immigration and colonization
against any decision of the Board of Inquiry, or officer in charge, whereby you
are ordered to be deported, unless such decision is based upon a certificate of the
examining medical officer that you are affected with a loathsome disease, or a
disease which may become dangerous to the public health. The formal notice of
appeal will be supplied to you by the immigration officer in charge upon request.

30 Where was there any failure to give the appellant every opportunity, as in a Court of justice, to
make out his case and to take his proceedings? The utmost care has been taken, as I see it, by the
National Government in all the proceedings that took place.

31 I could go on in detail and go through this material to shew that there was not a thing left un-
done to rightly proceed and rightly inquire into the whole matter.

32 Then, a question comes up as to compliance with Form C of [45 BCR Page411] the Act, i.e.,
that the order was not properly filled up. I have as to this this observation to make: the Board it is
true did not state in their first order the reasons in full, but there is no question about what their rea-
sons were; they were orally stated to the appellant, as the proceedings shew, and all that was done
later on was to fill in a blank space that which had been omitted, i.e., any Court may at any time, so
could this statutory tribunal, set forth the order actually pronounced. Now if it were necessary - and
my learned brother the Chief Justice has indicated the non-necessity for it - but if it were necessary
that there should be any amendment, I am of opinion that the amendment could rightfully be made,
and made with legal warrant, because, after all, the filling in of the reasons for rejection can very
well in a case of this character he said to be merely directory, and their absence not fatal.

33 Insection 33, subsection 5 of the Act:

An order for deportation by a Board of Inquiry or officer in charge may be made
in the form C in the schedule to this Act, and a copy of the said order shall forth-
with be delivered to such passenger or other person, and a copy of the said order
shall at the same time be served upon the master or owner of the ship or upon the
local agent or other official of the transportation company by which such person
was brought to Canada; and such person shall thereupon be deported by such
company subject to any appeal which may have been entered on his behalf under
this Act.

34 Now can it be said with any truth or with any force that the appellant did not know why he
was to be deported? Why the whole inquiry was on this question of misrepresentation throughout,
and it was pointed out how he said that he came in for his stated purpose, and he intimated that he
was going into service in that certain capacity, which he never carried out. We have the word mis-
representation, it has no magical meaning. Misrepresentation is an English word not surrounded by
the perplexities that arise in some specific legal terms. He made a statement to the Government of-
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ficer at the time of his entry that was false and has been proved to have been false; that was the gra-
vamen of the charge and that was what was inquired into. And the evidence is clear to demonstra-
tion that the appellant made no sufficient answer to the charge.

35 The only appeal was to the minister, and when you look at the proceedings, the appellant was
so advised by the chairman of [45 BCR Page412] the Board, i.e., that he had a right of appeal to the
minister; and he could as well have said, as it would have been truthful: "You not being a Canadian
citizen and not having a Canadian domicil are not now even without any opportunity for relief." But
in effect the chairman had said this: "This order may be reversed by the minister; you have the right
of an appeal to the minister." And the appellant then and there said: "I intend to appeal." Can there
be any question about his knowing what he was going to appeal about - all exhibited to him, stated
to him, and he did appeal to the minister, one of the Cabinet of the Government of Canada, and his
appeal was denied.

36  So that under the statute law of this country this appellant has been treated fairly, in conformi-
ty with the law, and in accordance with natural justice throughout. He had a fair hearing, a proper
inquiry, every opportunity was afforded to him to make out his case, and he exhausted his right of
appeal. It would certainly be an anomaly if this Court, the highest Court of the Province, should sol-
emnly give the judgment that they did in the case I have referred to (12e Munshi Singh, supra), that
it would be possible for a judge in the Court below to absolutely disregard it and give a judgment
not in conformity with it, when the decision of the Court of Appeal was based upon a statutory inhi-
bition contained in the Dominion Immigration Act (section 23, Cap. 93). That is what occurred
here. I feel confident, though, that some misunderstanding has taken place as to this Court's deci-
sion. It is true that since the amending provisions in the Court of Appeal Act allowing appeals in
habeas corpus proceedings, it has been decided that in accordance with a view I always maintained -
the decision is one of the Privy Council - that an application may be made to any judge, and even if
the applicant has appealed and failed, and the learned judge below would have had the right to hear
the application and grant the applicant his liberty, as Mr. Justice FISHER did, were it not in a case
where there was express statutory inhibition, and therefore a nullity. Here the appeal is from Mr.
Justice MURPHY, the appellant being again apprehended, under the Board's order for deportation,
and that learned judge refused him his liberty. And we have been hearing a case on appeal from a
learned judge who did not proceed [45 BCR Page413] in the same manner as Mr. Justice FISHER.
This appeal is from an order made by Mr. Justice MURPHY, and Mr. Justice MURPHY had these
authorities that [ have referred to placed before him, and Mr. Justice MURPHY refused to release
the appellant. It is not difficult to know upon what ground he came to that conclusion, but I should
think he could well come to it on the ground of the merits themselves; and secondly he could also
come to the conclusion naturally in view of our decision (Re Munshi Singh, supra) that I have re-
ferred to that he had no authority whatever to intervene in the matter, there being in this case the
statutory inhibition.

37 So that I would conclude by saying that the appellant was, in accordance with British and Ca-
nadian justice, apprised of his misrepresentation complained of by the Crown, made upon his entry
into Canada, and the Board of Inquiry held that he was wrongfully in Canada, he having every op-

portunity to meet the case that was outlined to him, and he attempted, I suppose as well as he could,
to meet it. The Board, exercising its jurisdiction, found against him and made an order for deporta-

tion. If he had been a Canadian citizen or had Canadian domicil, he would have had recourse to the
ordinary Courts of the land, but not being that, he was apprised that he would have an appeal to the
minister, and that appeal he took, as referred to above. That appeal was a further examination of all
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the proceedings and all the evidence adduced, and the minister determined that the order of the
Board was right in the premises.

38 Now that is the history of this case, and it would be indeed deplorable if all the machinery that
has been provided in Canada could be treated as provisions of naught, after fair, open and complete
investigation, with not one supportable contention that there was any miscarriage of justice in one
particular.

39 MACDONALD J.A.:-- I have little to add to the views outlined by my brother MARTIN, be-
yond expressing concurrence. I think there is no doubt that under certain circumstances, outlined in
the cases, and indicated by the section of the Act under review, it was open to Mr. Justice FISHER
to review the decision of the Board of Inquiry. Whether or not he reached the proper conclusion is
not material. If error crept in it could only be corrected [45 BCR Page414] reeled by an appeal to
this Court, and the time for doing so has expired. His order quashing the first order of deportation
must therefore be regarded as final.

40 Having reached that conclusion further difficulties, if any, disappear. The so-called amended
order was made without the observance of statutory prerequisites and without any further inquiry
taking place. The first inquiry cannot be resorted to as a basis for the amended order. That being so,
an essential principle of justice, viz., an inquiry before sentence, was not observed. I would allow
the appeal.

The Court being equally divided, the appeal was dismissed.

Solicitors for appellant: O'Halloran & Harvey.
Solicitor for respondent: J.L. Clay.






