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SAMEJIMA v. THE KING,

mada, Angiin, CJ.C., Dup, L.am

., rrourt of C¢ .
W cannon, JJ. June 15, 1932, i ﬂmith
n"lﬁ

[—Improper ordlr—"Q“llhiﬂl—Am M
d Orders m—Modiﬁmim?f'.';:ﬂuuh.d
1

Not proper after order APRFIES - t"‘h.“}k'
° —

ere a boa rd

1927,
‘f »f competent jurisdiction o
accordg

Cour
mended so as to make jt comp]y ne

jt cannol be_n
here 13 nothing (O amend.

the judgmunt of the British (]

of Appeal, 98 Can. C.C. 290, ilfﬁrmixlg Oon equal q;
judgment of Murphy, J. o7 (}u'n. C.C. 395, refusip, 1
plication for discharge under a writ of habeas corpus 5

o . 0'Halloran, for appellant.
w. N. Tilley, K.C., and £. Mwll, for respondent

Anoumy, C.J.C.:—I have had the advantage of
carefully prepared opinion of my brother Lamon¢ i .
ond regret to find myself unable to agree wi In th
Unless, to employ a familiar saying, the crossing of
and dotting of every ‘‘1’’ in all the prﬂceedings eve
matter is essential to the Crown'’s success, I do not
appeal can be maintained.

Two main questions are open for consideration (
the order of Fisher, J,, (44 B.C.R. 817) for the iy Jether
the appellant will sustain a claim of res jy  F hlsch.arge of
(b) whether, if that order does not stand in the €rem; anq
be gone behind, the action of Murphy, J., (57 (g Way, or cap
in refusing to discharge the appellant on hﬂbeasn* C.C. 395)
justified. As I read the judgment of Lamont, J COrpus wag
Judge holds (a) that the order of Fisher J’ a.’ that IEarned
judicata in this matter; (b) that that or:::]e; mounts to .,
behind or be ignored; and (¢) that the order cannot be oo,
refusing to discharge the appellant on habeas of Murphy. T
re-arrest under the amended order of the Bog dcorpus after hig
on the ground that Fisher, J., had definitely SEtrasridwas Nugatory,
order of the Board and there was, therefore, nofhti:llegolrelg:ntal
0

amend,

by 4
the Act,
Act, for 1

APPEAL from

ry Ht,;
taken i, this
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p.L.R-]
hat the (tourt of Appeal for British Columbia has Can
e th corred on it by statute (Court of Appeal Aect L

. 8.C.

: con :

of. ¢. 9% 8 6 (a)), so far as I am aware, peculiar -
9=% . whereby that Court is obliged to entertain an 1932.
«tgvery judgment, order, or decree made Samesima

inter alia, -
(Court or a Judge thereof,’”’ no exception being v,
THE Kina.

enerﬂli‘}' of the jurisdiction thus conferred which <2
8 of appeal by the Crown against the order Anglin, C.).C,

has under habeas corpus discharged a person
him. The respondent maintains the right to
Fisher, J., treating it as made without jur-

er of : :
of the presence in the Immigration Aet, R.S.C.

¢
g, 23, and, instead of appealing therefrom, to
o order of the Board, either as originally made

!iﬂc.-'l'

ent for any Court to amend its own order
as to make it econform to the intention of the Court
4 (especially wher?, as here,. the Board, in announcing
. :on, had declared in terms, in the presence of the ap-
13 declsthc’ order it proposed to make, those terms correspond-
9 ndment so made), 1s a proposition which scarce-

uires quthority to support it.
ly l‘ﬂ‘;l .+ i said that the power of the Board to amend ceased
-But’he oxistence of its order, and that that order ceased to
m.th e Fisher, J., made his order quashing it. We are thus
efotl back again to the question of the validity of the order
driven pisher, J., i.e., not whether that order was proper on
but whether the learned Judge had jurisdiction to
Ordinarily no doubt, this question of the validity of
would have been raised on appeal from it, but it
Joes not at all follow that that is the only manner in which
tion of jurisdietion can be raised. On the contrary, if

the ques

g party affected by an order of the Board, or the Board itself,

Jooses to treat a subsequent order, purporting to set it aside,

s a nullity, he or it may do so at his or its peril. Here, the
Board adopted the latter course, by ignoring the order of Fisher,
7, and proceeding to amend its previous order so as to make
+ conform to the terms in which it had intended to pronounce

18 Cﬂmpet

. oad 0
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| such order,—terms which wepe 4 D-L-R-
;F' the hearing 1n the presence . 1 1rnl'"“"] entrance mto Canada by misrepre- Can.
s With at ¢ itioni | . : pe ha lm the provisions of s. 33 (7) of the Immigra- —
. . ¥ . vy . . 8.C.
2 g s ; e no doubt at all, was stated as a bHasis ik
: . Ih"\"‘ : " . (
SAMEJIMA > SSREOn : * -t Jaeh the complaint made to the Minister under 1932,
V. _ 10N : AL . v into i
Tae Kive. the order made by hj '

Anglin, C.J.C.

—

SAMEJIMA
rite esse acta, affords an answer, 13 _ ».
e King.

" the absence of any formality in the complaint
ltl &
o1

' _ ‘ Act and was, t | ON1Kkis: ' : . a(l): : ﬂril'llfff.
I*.’."Ff}'l',.."'-:l.”l'i"' 11 amounted to £ “*in - . ’ gkt 8 .-'»..tm‘lin,t]-{:
1"‘:”’T'F1'131f1;‘-’.'1 or otherwise iﬂh‘l‘j_'urin". : f;‘, (-tl}' up]ul:*{*nl‘ to everyone ‘lvddmg the I".T‘l- o o,
Minister, or of the Board of Jnfﬂlil‘:' ";1”1. it must ‘h . S0. 1“‘{11‘ I-llﬂtﬂ'ﬂﬂ'e, we find the following
mittedly, neither a Canadjan citizdh I; the appe S ings that“ of the examination of the appellant by the
dian domicile. That being S0, and ) b e LISt

. . : the .
accordingly, invalid and ultra vires : ordey - realize that you have entered Canada by mis-
mained effective. It eclearl ,

] 1 R g ¥ hen YO No, I don’t know that. Becanse

_ rly dealt wity, m the nQ " :on, do you?! A. ) ik 3. Q. But vl ,] v

thereof’’ to interfere with. : Y Jken domestic work shows you entered Canada
Moreover, this defect in the

tation? A. I don’t know."’
. anresent . . i :
who made the order js obvious py MISTE : conclusion of the inquiry, we find the following :—
. s > . ¢ :
could, in my opinion, be taken th

And, al ~ Who told you to say, or to state, that vou were
ﬂl'.]d I agree with Murphy, J. . : .(hat : A domestic servant when uppar.'ently you have
-FIS}H.‘I', J., was a nullity and tha heras the ', . ning O hat occupation? A. My unecle in Nanaimo told
1L purported to set aside, still domestic servant for Mr. Uyeno. Q. Is he the
by the Court so as to make j ¥ { came ACTOSS with you on the boat? A. Yes. Q.
Board in making it. € ] B 2 ﬂ'uis who told you to say you were coming to work as
I also agree with Murphy. J “arvant for Uyeno at Nanaimo? A. Yes:; I under-

amended order of the Boapd : ; ne to work as a domestic servant for Mr.
refusing to interfe

detention of the “ppe : Y e e G Board :—‘Mr. Jones: Whereas the said Mune-
to that learned Judge, - Decision

. sima having been found not to be a Canadian citizen
of Appeal (58 Can. C.C h taka Samel ha;ing Canadian domicile, and a complaint having
bility, or weight, . _ t 1d “. or & Pfrs?ncd under s. 40 of the Immigration Aect to the effect
poar'rl had procee : : 0 : ce;:id Munetaka Samejima is in Canada contrary to the

Immigration Act, namely s. 33(7), in that

of the Immigration

‘y ——

rﬁvisionﬂ of s. 33(7) of the Immigration Aect, I move that
the faid Munetaka Samejima be deported.
'*l\lr. Speed : 1 second the motion.

«(hairman : Mr. Samejima, a motion has been duly moved and
wonded and T declare it carried uiianimously that vou be de-
S

the
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. the pf‘tn‘!'-‘ii“”‘i of s. 33{7} of the Imm;
-I‘ rl‘;rh[ to ;”}]It‘ﬂl to the jliﬂiﬁtf*r of
t | Do you wish to ﬂ“l”—'“lf

after being so notified, contend
not been informed of the sub

St
as the appellant does in bk dneo

{a by leiHI*{*IFI't'El‘IItEi[i””- to put it m”*“.}', $
‘anada v, - or ’

RAE ¢ No injustice whatever on this score
disponest. < l

appellant and to require that the ecirey

{0 {he mﬁtﬂm:m

iy should be again the subject of Investigation aft
cliii, ' 3

1 Ii'ill'hi SeeIn 1O be to 1M pose PI'”EEdll[‘L‘ th‘lt i‘,

arres . . * a0 * ' 107} ' "

; . view of the fact that the origina] ord
er

ganerfluous i : : :
suf for his deportation still stands

Hn:”‘lf pros iding
In conclusion, therefore, I am of the Sl t

7 was right in deelining to interfere, under 8,28 0
ﬂii"f"Ifj"” Act, with the detention of the “I'I“‘”unt fur

tion. that his order must be sustained and
;“*['t_.irll,.“;.fl_"i'
. concur with my brother Lamont

that thijg app

should be dismissed with costs, Cal

DU, o.
The chief guestion | desire to discuss is the effe
The words, “*had, made or given under the authori
aecordance with the provisions of this Aet r*"lﬂting
tention or deportation of any rejected immigrant pass
| , ”
other person, upon any ground whatsoever, unless gyo} iy
i L ¥ ‘ h L ) 1
is a Canadian citizen or has Canadian dUmicile '), o
g > . . . v ] e
sential part of this seetion; and its quualif'ying Provie: N es.
: : : S
viously can only take effect where the conditions ey lons gh.
. .28 .  y
these words are fulfilled. In particular, the nthrase “P (i
. 2 fiic : N ace
ance with the provisions of this Aet’’ eannot he negle ll accord.
meaning is plain. The ““order’’ returned as Justify; o
. . ’ - P F n
tention must be *“in accordance with the Provisions }f }g the de-
. | | sions o :
It must not, that is to say, be essentially : this Aet,”
| & Antlally an {)rd{.r Inﬂdﬁ : .
regard of some substantive conditi laid « in dis.
°8 . on laid down by the
This applies to the order of the Minister. . . e Act,
| | * Ster, as well as to the
of the Board of Inquiry. The order of f g order
. OF the Minister myst b

]
LY

dan

] DOMINION LLAw REPORTS,

estigation of facts alleged in a complaint
<uch facts, unless the enactment is to be re.
st lmrmlu of words, must be alleged, of course, ke

. as to make the ullt-l,'.:;utiun reasonably intelli- 1932,

.on against whom the investigation is directed. SAEH

rso ¢ the Board, as an im'{:-Htigming body, is > A

inﬁ‘ﬁﬁgﬂti““ of the fau:"m alleged, a condition, Tue Kixg,

inte]ligihili‘}' of allegation. Indeed, unless the *meny,J.
to have a reasonable opportunity of knowing

dfie allegations, what is the purpose of requiring

The deportation order must fully state the res-

in respect of the allegations. The spirit,

of the whole statute, evinees the intention

i -ned iﬁ‘
re of

‘dc(-isinn,
framc,
L ovisions are mandatory.
that too often the fact that these enactments
. 0. moSt frequently brought t:u bear upon Orientals
oJass, has led to the.gunuratmn of an atmosphere
bgrul‘fd their trup effect. They are, it is needless
v ﬂpplicablo to St‘Oile;:H. I admit T am horrified
| g};t that the personal liberty of a British subjeet
I li osed to the hugger-nugger which, under the name
he :;::-u dings, 18 exemplified by some of the records that
ally been brought to our attention.
of course, must often draw the distinetion between
|y irregular and what 1s of such a character that
r;ot permit it in substance. I have no difficulty in
onstruction to s. 23, which does not deprive British
who are not Canadians, of all redress, in respeect of
hrbilnlf" i unauthorized acts committed under the pretence
;:f e_\*{rr{'iﬂi

ng the powers of the Act.
[ do mot nd it necessary to decide whether or not the de-
order was one which fell under the protection of s.

llﬂ'rlatiﬂ“ 3 A . . . .
» It is sufficient for me that Fisher, J., had jurisdiction to

Jecide that it did not; and that the learned Judge having done
o and set 1t aside, the chairman of the Board had no authority

{o 1ssue another.

The appeal should be allowed.
LamoNT, J. «—This is an appeal from the judgment of the
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DL p{*;lf of British Columbia diﬂmi‘iqin

can. f.t}“‘l'f {]'r ;-1!' {u}“r[ an :II]II!:EII ]j\' ti]'_' a ‘& l}}r a
— {“'ﬁ'ih‘h”l of the ; P] L“Hnt f[‘{]

, in which he refuse .
s.C. ment of JI[H'IFh.‘ , ., 1N ‘;h; retused the n

= : 1 f habeas corpus m

1932. tion, under & Wi L pus, for hig

D-L.R

‘lug)

”“lw”“h[ 3 H& J“dg.

—

— todV.
- I'.I-" lillht{.’ - o i r 1ot @ f . ' T i .
SAME The appellant (a Japanese subject) entereq

v < a ' A i . L "J‘ a
neouver on September 29, 1928 His

THE ]'}I-"’“‘ 'l ot Va t
b anifest showed that he wag cnte ‘he

g Car Tt ap

U‘Want b}. fﬁr

——

I,Jnmnt,,l- T.hl‘ .‘!‘hjf}i."‘ Il | ; , ¢ i{l ‘ rin
the purpose of being employed as a domestjq :

- Nanaimo, B.C. He was permitt
'[jle{l' ol . ‘ i ]“. “dartd dil.(, ‘tl ' cd tﬂ Iﬂnd Unﬁ
ording to his story, 1€ Ctly to Nana; ang
cordiig : d failed in 1 , almo T
found that Uyeno had Ialled In business, clogeq hi Whey
. - 3 . |

theretore, did not require a domestie Servant 8
a1though he tried he could not get work 48 a do
and had to take what he could get.

Oon January 28, 1931, the Deputy Minister.
and Colonization directed an order ‘‘To any
officer or immigration officer in Canadg’’ o
that a .;-,_,mpluinf had been received to the effe
Qamejima (the appellant) “‘was in Canadga cont
provisions of the Immigration Aet, and had t'ﬁ‘eetm
contrary to the provisions of s. 33(7) of
u]’*fil*l"l*t] that the H]]]H"”H”t be tﬂk[’ﬂ intﬂ euﬂtﬂdy
for examination and an 1nvestigation into fnd
the said complaint,
The examination was to be made by the Bﬁard
or an officer acting as such. Neither the complaint ‘Of
copy thereof was forwarded to the Board OF hins :;'ﬂe]f no
' s
appellant who was taken into custody and erllght bupﬁn the
Board on April 29, 1931. On being questioned efore
that he had not worked as a domestie servant s
(‘anada, giving as a reason his inability to o
work. The Board found that he had entered (0
representation, and a rfﬁsulu'llun for his deportat;
On the same day a deportation order was drawn y
upon the appellant., The order read as follows

““This Is To Certify that the rejected Person abo
a person who entered Canada at B, (. ex ‘Emy V€ named
4 . ITeSS

P 3

)

of Asgiy’

n1oN LAw REPORTS,
253

Japan, which arrived at the said Port op Can
mﬂf]!}:!ﬁ, at — o'clock —M., has this day bheen ex.
of Inquiry at this Port, and has bheen

Buurd : -
fullﬂ‘*’i"g reasons: In that he is in Canada 1932.
visions of the Immigration Aect and effected Samesrma

provisions of s. 33 (7) of the said Aect. g uiﬁ
E KING,

d person is hereby ordered to bhe de. —
Lamont, J,

S.C.

ro

:d rejecte
place from whence he came to Canada. .

rietoria B.C., this 29th day of April, 1931,
t Vi€ ' ““J. A. Anderson,
¢“Chairman of the Board of Inquiry,"
¢ appeﬂl‘-”d to the I’eiliniﬂter but his appeal was
1 obtained a writ of habeas corpus, and an
discharge thereunder was made to Fisher, J 3

o 1931, discharged him from custody and quashed
' der, on the ground that the order was not in
the provisions of the Aect, in that it did not
cufficient particularity the reason for his deporta-
...tember 23, 1931, the appellant was re-arrested on
n Sep to be an order for his deportation signed by
of the Board of Inquiry, and bearing date April
Jate of the original order. This new order will
931, X eferre d to as the “ amti:nded order.”” This amended
Jfter ., form sufficient to satisfy the requirements of the
\fter his re-arrest the appellant was not again brought
) ined by it, or given an opportunity to

+atute.
stal » the Board, or (?xu.ml .
pefor tence to this arrest. He, however, again sued out a

ofer 8 de as corpus and applied to Murphy, J, to quash
rder under which alone, according to the return

0 the writ, the appellant was held in custody. Murphy,
made rused to set aside the order holding that although the
], rerder was deficient the deficiency could be remedied by
first 0 rder, and he held the new order valid. Whether

ssuing 8 REW 0271, | |
.+ not he Was right in so0 holding we have now to determine.

Seetions 40 and 41 of the Immigration Act, R.S.C. 1927, c. 93,
that where a person belonging to the prohibited or
undesirable class, as specified therein, other than a Canadian
Jtizen or person having a Canadian domicile, is found in

|lan

0 hls
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—

da (i1t :.;}];1” he the l]”t}- of any Uﬁ:i{.nr hl:‘[_'umi
‘anada, ; e
an. {]—i II ,f 'If”i t“'-' 11”[}‘ 01 1i]l' []l]l{' St'{-'l'l:lurv " hn
1{. "l'i-t » i : 2 ‘. : - y : ) :
A5 Tf yny municipality 1m { anada wherein Such
06 «ail : :
S - L a written I‘lﬂl‘l].'ll“]]‘]t ] o
1932. forthwith ."d“‘]. £ e ‘l 1ereq
— giving full particulars.”” [now 1928 (C
SAMEJIMA =
v.
THE KING.

—

Lamﬂ'nt. .'r

o to
an.) o 29
Ineluded in the prohibited class is g pe ;
mains in Canada contrary to any Provision of the
Then s. 42 reads:—*‘‘Upon ru_-rviving a com
or Ht‘{j‘['[-t;”.}.

m“”h.”m“f}' Hf.:'.‘iiil:-i[ any person il”{'f__{'u
hibited or undesirable class, the Ministe

. s Ao Plaing
officer, or from any clerk or othen
d to ]Jl.'?l{}n

L or the
may order such person to be taken intg a S
at ;”] immigrant station for t.‘«:;lminatiun
of the facts alleged in the said complaint tq he
of Inquiry or by an officer acting as Suech,

or examining officer is satisfied th

at such Person |,
of the prohibited or undesirable o]

] Entiﬂnod :
! Person gj,.
: : . all .
forthwith, subjeet, however, to such right of apn | be
" - ? ? i
have to the Minister.’

dS8€s m
last I:I’f*f‘i'{ﬁ]’],{.‘: sections of this ;\('I, Sue

al as
Counsel for the appellant contended

: _ that Jurisdie
the arrest of the appellant under this Séction depey,
N w - ~ [

existence of the conditions precedent required |
1\

mpl

from gz municipal official
case the r*ul’ﬂ]llujl];”l[ must ,L{'i\'(' [liirtit‘ularq
sion which placed the immigrant in the
able class: that there w

as no evidence tha
case had been received from

I:IHIT I"- 1O sdy upon “H* ]"|-{-;-ipt ﬂf a co
under the Aect or

)

of

t the compla
any person Specified iy th
Deputy Minister would j
particulars other than those contained jn

given, and, therefore,

no jurisdiction on the
Minister to order the appell

Jurisdietion would not be

that the order of the

part of
d been

ant’s arrest ha

presumed, He f
as there was no jurisdiction to issn

proceedings in motion,
was invalid.

REPORTH. f (1933, ,

| DOMINION LAW REPORTS,
L.R-4 7

ken is, to my mind, a very serious one,

here 18 ilini*‘;t“r or his Deputy, under s, 42 1,

of &+ stody is eonditioned upon a complaint

into m;.bth[; persons specified therein., Parlia.

om ON€ ﬂtht‘ exercise of this jurisdiction on the

autlmrlzcd n person who might be an enemy op

e ul.lk;;z“ rival of the immigrant, desirous of
p busit

iven only on the complaint of an officer
| ition it may have been thought would
] position \
officia

., that the complaint would not be made
inference r inspired by any but proper motives.

I:Zﬂt jurisdiction on the part of an official

P Where jurisdiction is conditioned upon

: be presumﬂiin things, their existence must be clearly
£ tence of cer risdiction can be exercised. Failure to es-
d before " arrest would ordinarily vitiate all subse-

pe right t‘;D]lowi“g directly as a result of the arrest.
ple would apply to a second arrest I do
. Al P to determine, for, assuming that it would
necf-ssaf') tion must, in my opinion, be set aside on

oF ¥ {Il:;iel}', that the amended order itself was

5) provides that the order of deportation may_ be
gection 33 (E) . the schedule to the Act, which form requires
 in Form he rejection to be ‘‘stated in full,”” and a copy
¥ tb] forthwith delivered to the rejected person.
Eru:grt‘ ;ore, contemplates that the order will show the

deportation. The only reason for the deportation
tll]le s pas found by the Board of Inquiry, was that
of the aplzﬂre*:i éanada by misrepresentation. That reason was
¢
he hﬂd en

. the deportation order which formed the return
pot statedh‘ writ of habeas corpus before Fisher, J. Because
made l; trf] 'g failure to state in the order the particular offence
of the bod

d against the appellant Fisher, J., quashed the order and
founa @

he appellant at liberty. Had he jurisdiction to do so?
get LNE i

.s contended that s. 23 deprived him of any jurisdiction
[t w | |
 interfere. That section reads:—

«No court, and no judge or officer thercof, shall have juris-

255

Can,

S.C,

s,

1932,

SAMEJIMA
v,
THE Kixg,

Lamont, J,
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quash, reverse, restrain op Otherwig, - L‘R.
 decision or order of the Min; int
or officer in charge, had, mad:tt‘r
. authority and 1n qcmrdarwe with the Drnvu
Jating to the detention or deportation ¢ any
. Act T¢ assenger or other person, upon any 3
;;,;gts‘urh _pf:rs(}n is a Canadian eitizen

er
Or

immjgﬁl”
soever, l”:]!
dG;”:.:L be observed th:l{ the prnhil‘}ftinn against it
s Court o Judge applies only to *‘any Proceedip

o Jer had made or given under the authority and i
or order ' isions of this Aect.”” It follows ]

with the prov ik
ng, decision or order has not been } . 2
1a

that if the Ijr‘}“’ﬂh 3 oo
or given n ﬂ{‘L‘UI‘duH{'E vﬁ:th_ the provisions of the A,
restrietion 18 piawdﬁ upon interference therewith by the E‘t
ond the immigrant 1s al liberty to appeal to g Court o, -
¢or any remedy to which he may be found entitleq

In this case the original deportation order wasg not i
ance with the provisions of t.hﬂ Act. Fisllﬂr, J.,
jurisdietion 10 quash 1t, 1-.'}1*1{-11 he did, on
order, having been made with jurisdietion, was L Valjd'
and could only be reversed on appeal, if an appeal lay to

"1;][-"._..

Ul]r-t,
J udgg

rdep
hi}re-

from.
The Crown does not contend that the origina] ord *
€r wag "ﬂ]id'

hut it does contend that where a slip has been TR
drawing up of an order, a new order in proper form In the
substituted. Up to a certain point I entirely agree w;:‘}':'}' he
contention. If the Board of Inquiry made a deportatiop this
defective on its face, it could, in my opinion, recall _Order
substitute therefor an order in proper form, so e It ang
defective order had not been acted upon. Even after 33 the
been served on the person in custody and constitutes the ey
made to a writ of habeas corpus, it may still, in iy Opin'remm
leave of the Court or Judge, be amended, o SR Oralon, by
stituted for it, so as to make it eonform to the findin er sub.
Board. Leonard Watson’s Case, 9 Ad. & Bl 731, at p gO?f e
ER 1389; Re Clarke, 2 Q.B. 619, 114 ER, 243 4, 112
a deportation order which is not in accordance “:’ith l:;eﬂj:e;-
g

OMINION LAW REPORTS. o

gl ¥
R Court having jurisdicetion, it cannot be Can.
e : to amend. The order '
is nothing e order of the S.C.

ig a thing of naught.
1932,

r the appellant’s deportation so as to make Turuf-;n
. NG,

There 18 10

99 after it had been quashed, by addine SAMEIIMa
y -

1e T€ yef
o 1 nded order ever was before the Board.

,de by the Board of Inquiry of which we
: one that was quashed by Fisher, J.
piE proviﬂiﬂﬂ iS rnude for I‘Ul‘tif}'ing thf:
: <e through the quashing of the original order,
hich ﬂrﬂ.f Inquiry had to do was to follow the statute.
¢ Durdh?Ch sets out the wvarious offences eﬁnﬁtituting
11 ed ltatiﬂl'l it is provided that, ‘“any person sus-
or depﬂ;ce u;der this section may be arrested and
. warrant by any officer for examination as
ection ; and if found not to be a Canadian
o have (‘anadian domicile, may be ordered to
Ty member of the Board of Inquiry is an

{'df under this s

ide
id ¢ ot t
Ev

r -
or the Act. |
Board s deportation order had been quashed, any
e

examination, for, having on April 29, 1931, found
sed Canada by misrepresentation, his presence at

t i » :
fter would justify the suspicion that he was in

\ e
re: f the Act. If, on re-examination the Board

violation 0O ‘
that his entry into Canada had been secured by

qa new deportation order could have been

1o Court or Judge would have jurisdiction to quash d¥

. This re-examination, however, would have entitled
reverse olant to meet the charge with such evidence as he
th:gthll:e able to put before the Board. How important that
night

right would have been for the appellant is disclosed in his

evidenee. ' |
He says that when the Immigration Officer came to Chemainus

ohere he was working on April 28, 1931, and took him to

f{}l'm!
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at the officer told him that he might
_ o s akbiay, when he was taken before th rﬁturn
i‘h-.nrmfnf*.‘r examination and was asked if he = € Bo, lo
- | IHI“L‘::”: 4 *No,’’ because he says he did not ed
_I_'f: :l“;;”:“r trouble. The rm'm:d of his examj
5_&1!{:::.;;_1:--. g:;.ﬂrd 5}10“'5 ‘hat the I_;I-Um*‘vdings we're Erpf.‘lled by the B
TuE BINC: - iating to him that he 1-"1“} % bt} N hig r:'.u
Lamoat,]. remain in Canads, and did he 1_"‘1“"_1 to have Counse], :
man then l."it'fl:"'l'ﬁfltI 2 .”m compiaint set out in the
Minister, in the language of the eﬂmplﬂin

» [Deputly
rrl{”ﬁ:ititfmﬂ the HI‘I“"“H‘I“ hf‘d not bl‘f'ﬂ_informed that
o be charged with entering (Canada by misrep
he was questioned as 1o fu.*-:: age, place of birth, religi...
Japan and In Canada, statements ﬂppeari,g]:m! rely.

In hlﬂ

P _
he landed and where and for whom he expected to w afto,

he came here. To all of these questions the appellant

;U_}IJHI‘L*I]”}' In a .‘i!I'ﬂjghIfij‘Wﬂ:Td manner, informing tl?lluwel,ed

that his destination was Nanaimo and that he eXpecteg ¢ Boﬂrd

for Mr. J. Uyeno as a domestic servant but, that 9 Work
to Nanaimo he found that Mr. Uyeno had failed iy n hF s
his store was closed and he himself wag working in buﬂlnm.
that after trying in vain for two weeks to get Work aa the mil]
servant in Nanaimo, he went to Vancouver an d tried athdommic
el‘e’ but

was equally unsuccessful, and he had to take whatever 1.-
Then he was asked :— €T king of

-—-_-‘

&

he

tives 10 e : : ;
. -al o I.I 4 . )
assport, his object in coming to Canada, his muvemen

work he could get.

““Q. When you rgot ']JH{'k to Vanecouver, did you p
the Canadian Immigration Office and report to thais t]::mt to
employer was closed up and could not employ you as g t J’t_iUr
A. No. I didn’t. Q. You know that you  were perm‘;::;tlcj
to

land in Canada for the purpose of being employed as
servant and that you were going to work " domesti,

why did you not report that this man was not in
to employ you when you found he was clos
J . : ed up? ;
know that I should report to the Immigration ‘fh&tAt' | didp’
0

He was then questioned as to his subsequent em ]
names and addresses of his employers; the rat g
received, ete, :
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. at the close of his ﬂxﬂml*nnuun, we have the Can.
d when you were questioned by the Immi. ——
'did vou not state that you were going to he g --__S‘C'
e A, I told the officer at Vancouver 1 was 1932
nestic servant. Q. After you arrived you made SAMEJTMA

. v ? A I t 3 d AP . . v

stic servant: , ried several t . :
a dome Lmes  myy Kixg,

n Vancouver but could not find anv —_

work 1 .
+ been in domestic servant work in Canada? wamont, ),

e neve Q. Then you realize that you have entered
_ 'l.egentatiﬂn’ do you? A. No. I don’t know
misrep to get work but 1 could not help it. Q. But
have not taken domestic work shows you en-
: misreprescntation? A. I don’t know.”’
frst time SO far as the material before us dis-

made aware that the charge against him was
misrepresentation. Had he known that he

v (Can . charge he could have had the evidence before
ce thﬂlnquiry which he subsequently placed before
the habeas corpus proceedings, namely, that of
J.s n-ho had carried on business in Nanaimo for 25
y . his affidavit, stated not only that the appel-

3 be emplﬂ}'ﬁ'd by him as a domestic servant, but that
to ear before the landing of the appellant he (Uyeno)
na )tO the Japanese Consul at Vancouver for a permit

entry into Canada as his domestic servant.
~roborated by the affidavit of K. Ishii, the appellant’s
. 40 years had been a merchant in Victoria, B.C,,
held office as head of the Vietoria Japanese
q who swore that he knew of his own personal knowl-
'n, a0 Mr. Uyeno had, in the latter part of 1928, applied
odge thet ane:'?'e Consul for a permit for the entry of the appel-
to the J:‘.? ono’s domestic servant. This evidence although ten-
Jant asbef:re Murphy, J., could not be considered by that learned
dered because he had no jurisdiction to revise the findings of
Judg® he Board of Inquiry. If the evidence of these

de by t
fack 488 d been placed before the Board of Inquiry when

1 eSSeS ha AR :
v ined by them, 1t is possible that the

e appellant was exam
Board might not have found as a fact that the appellant entered




' :5[}

-

misrepresental 101.

3 Had th
Can t';m:uf:l b} € appe

had to meet the charge o1 misrepresentat
— he hat

- - " i & i o {jn bE
8.0 uneed that he did not want a lawyer, I thin

- -~uld have had counsel an
1932. able that he “?” '- ld have bee l: . that th
v [ yeno and Ishil WOUL ljlu' J. €n placed bf‘f{}]“'e th
.'-_-'_II\“:..II.“-"- . _ ‘ HIHI Hl_‘t'HL*II' {‘”IIIII'I}' 111 {'l(l{_l”rd _p'_i[h th &
. Hlt*h'h}rt. : he Court } .] - e Ian
THE KING. by Martin, J.A., 1In LhE€ elow, w .
; o ran O.C 200, 8¢ P- 264) :—
Lamont, J (H8 Lal. ) )
< Gven if the proceedings upon the Boardre
14 be invoked at all they contain the incurg
i _ _
fter the re-arrest there was no re-investigatio
-n the definite charge that wa:
azainst him.’ | -
The amended order, f“'”FI.'-_-’.' -"*'”]I'].\":In amendm
which had bheen f;h‘;ih‘hl.'d instead of a new
B re-examination, had no validity Whﬂtm'er, :
heen quashed.
por the Crown it was contended that, eye
invalid, Murphy, J.. was right 1n r{-i'lming t
at liberty, and cited, among others, the ease

n ]f the

0 Set lhe x
of Rer

of Brirton Prison, £z p. Stallman, |

was an entirely different ease and,

further than to hold that it does not

| c necessarily follgy 3
rase where some irregularity is shown to have

the procedure under which a person has heen

that he should be set at liberty. But it is only i

the Court is satisfied that a prima facie (:ase'
against such person, and that it is in the Interestg of fici
he should be tried for the offence chargud, that .}]llstlc
detained under an irregular ecommitment. In the .
the commitment under which the appellant was hc]?l:fse

q v L2 ( ' : 'Teg r 1

,::}1-{ ly tainted with an irregularity in procedure, hyt W

The appeal should be allowed with COsts; the opd
Board of Inquiry quashed, and the ﬂppel]anjt order of the

SMITH, J., concurs with ANaLIN, C.J.C

diseharged_
(CANNON, J., concurs with Lamoxt, J

Appeal alloyeq
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“ onal effects in my room including 4
L n:wtp;'t"u__glnk books and promissory n:tu:?:
al by oxecutor before death of testator,

d to his niece, "my personal effects in my
ures, roll top desk and chiffonier co

mplete
The desk, the customary repository of the
ables, contained three savings bank pass

ijssory notes, which the executors remoyed
or's death while he was unconscious.
a

luables by the e

emoval of the va Xecutors was
Ed r“legal and that the intention of the testator
L tents of the desk were to pass in addition to what

Eb ;ﬂme preceding words. The bequest was therefore

the niece the promissory notes and the mone
P‘::;,.Liented by the savings bank pass books, d
K

. RoDSON v. Hamilton, [1891] 2 Ch. 559; Kendrick
S07TE,

k. & Bownas, 58 D.L.R. 309, 48 O.L.R. 539; Re Dillon,
Bi " 44 Ch. D. 76; Brown v. Toronto Gen'l Trusts Corp.
u »

by the plaintiﬁ' from the judgment of Orde, J.A.

L )-L R. 568, O.R. 71, dismissing the plaintiff’s action.
1932]: ] e

rsed. Carthy, K.C., for the appellants.
L i!{c Carson, for the respondents.

1.J.0.:—This is an appeal from the judgment of

e W passed to the plaintiff under the 4th
e ¢ the last will of Abe Lyons, deceased?

1| is as follows .— ‘I hereby revoke all former wills
mentary dispositions at any time heretofore made
olare this to be and contain my last will and

stament. just debts, funeral
«1. 1 direet that all my just debts, unera and testamentary
e;pel;ﬂﬁ be paid by my executor hereinafter named as soon

L]

pveniently may be after my decease.

35.:3‘} [ bequeath my gold wateh and chain to my nephew Sig-
muﬂd L)'OM' . : N .

«3 [ bequeath my jewels, including my diamond bar pin and
otra stone in safety deposit vault at Toronto General Trusts
(orporation to my niece Leah Singer, wife of Israel Singer.




