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Osawa v. Fujiwara

[1938] S.C.J. No. 45
[1938] 3 D.L.R. 369
Supreme Court of Canada
1938: February 17.

Present: Duff C.J. and Rinfret, Crocket, Kerwin and Hudson
JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

Alfred Bull K.C., for the appellant.
C.H. Locke K.C., for the respondent.

On the appeal to the Supreme Court of Canada, after hearing the argument of counsel for the
appellant, the Court, without calling in counsel for the respondent, delivered judgment orally dis-
missing the appeal with costs, the Chief Justice, for the Court, stating that there was no reason to
disagree with the finding of the trial judge.

Appeal dismissed with costs.
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> r,
sy Trial III C — Evidence XII
accomplice.

It is misdirection and

Eround for
to fail to instruct the j

n
uUry as to w
an accomplice of the facts constitutlng

charged, and if they found thay the W(:
there would be danger of convicting

testimony standing alone and uncol‘robor e de
[See annotation on “Accomplice i ate

APPEAL from conviction on
and new trial ordered.

H. C. Macdonald, K.C., for appellant

W. 8. Gray, K.C., for the Crown.
The judgment of the Court w
Forp, J.A.:

lowed and a new trial ordered. Th

the jUI’}’ mlght have found that the ‘Vitn
some relevant time, an accomplice €ss

being so it was misdirection on

Judge not to have followed the course |
v. The King, [1931] 3 D.LL.R. 012,
instructed the jury as to what, in Jgw
plice; to call their attention to any |
indicate Winkler’s complicity in th

to the jury to say whether he was,

Ings, an accomplice therein; and th

if they concluded that he wag an

danger in convicting upon Winklep’

and uncorroborated, that the law do

so—indeed they are at liberty to do s

in basing a conviction on such uncor d
down in Boulianne v. The King, [ 19321 1 p
C.C. 338, the rule requiring this warning g ;
equally whether there be or be not
testimony of an accomplice.

As to the application of s 1014 f
Hing [1933] A.C. 699, recently
Labine, [1937] 4 D.L.R. 284 w
rected the jury must have rety

ground of misdirecti

€re was eVi

on,

oMINION LAW REPORTSE,

3 D-L‘R'] D
OGAWA v. FUIIWARA,

Sir Lyman P. Duff, C.J.C..
ml[:;?]a'}ludson. JJ. February 17,

r : (1
Negligence of driver—Cutting in

. resulting in
: . correct driving—Chain of causation .
b es.ntiﬂ"ﬂ inco
al

e defendant’'s negligent cuttin

. plaintiff on the impulse

step on the foot brake but

d with the result that his car swerveq over the
d with a pole, the defendant wag held liable.
ndant’'s car actually struck plaintiff's i« not

as the negligence arose in defendant putting
peril of their lives,

Edwa"ds & TU“SiCh, [1929] 4 D.lJ-R. 598, ﬂpld.]

£ in sharply in
of peri) of col-
stepped on the

ding v. » -
Orders 1 A—Expression of opinion—Whether finding
r

n of opinion as to whether or not anp impact,
expresiic(:"red was the proximate cause of an accident, in
t O .

,if i“l think it did” held to be a finding of fact.
rdas

defendant from the judgment of the British Co-
y ef Appeal, infra, affirming the judgment of

(ourt 337] 2 D.L.R. 133, maintaining plaintiff’s action

J. [1rising out of an automobile accident as a result
S 4 :

?liflt’s cutting in. Affirmed.

ment appealed from is as follows:—
g

. Curiam :—The appeal is dismissed, our
c.J.B.C.: Per
MARTIN,

ie dissenting.
prother I\'ICQ‘::;ri,rother McPhillips and myself are concerned,
SO far as

the view that the learned Judge has reached the right
we take 1

concluswﬂ‘-vhat unusual question arises, viz.: that what was ap-
A some

laintiff below and by my brother
tlbj Tegagdclﬁy:éftl;g zlx) cardinal fact of the case, 1.e., the
McPhillips ant was. it i1s submitted, found in favour of the
allffge(.l lmpacMr B’ull on behalf of the appellant pres.en.ted a
Plaintlﬁ', bu;tnent.to the effect that the expression qf opinion of
strong al‘g(‘i trial Judge ([1937] 2 D.L.R. 133). in regard to
the ieatE hich. if it occurred, was the proximate cause of
et mpact, :as nt’)t definitely found by the learned J udgg and
the accldent,ai d was ‘1 think it did” happen. Undef‘ ordlpar’y’
thab S A0 Ses Mr. Bull was prepared to admit that *I think
s adicial finding, but he submitted that in view of
b betﬁai the learned Judge had proceeded after that ex-
8 :?Oc,: to deal elaborately with the rest of the case apart from
pres

impact, therefore it should be regarded as a mere passing ex-
impact,

24—[1938] 3 D.L.R.

paren




Can. I)}‘PSSI.OH
— other hand M e should regard it as a findip
S.C. submission that we S

——

g.
: McPhillips and 1, in view of that, have examined thi
1938. Mce :

ey ] very carefully and we find that even if it
the case \ \

06AWA 4 there is something to support 1t, that perhapg
. .

coulqd

FUJIWARA. definite a finding as 1S usual, nevertheless we fegl that jp . .
UJTWARA. (e c

his judgment the lvurr.wd Judge (.)u.g{)tfso have foung thagt“;:ig
mary fact in favour of the plaintiff, and that the eXpressiq, h.
used ““I think it did’’ (take place) should be regardeq beine
1sed in the same way as, for exqmpls*, the House of Lords useg
the word ‘‘think’”’ repentedl_\' In ]sl(lf’r,’ Dempster &
Paterson, Zochomis & Co., [1924] A.C. 522,

upon that fact of impact, as we
which the learned Judge relied.

McPHILLIPS, J.A. :(—At the outset I have no hesitation in sty
ing that I am in compl('l(' agreement with the jUdgment hel'e.
ander appeal, being a judgment relative to an automobile ace;
dent delivered after a trial without a jury by Mansop J.

([1937] 2 D.L.R. 133). The facts may be shortly stated as’fol..

lows :—The plaintiff Dr. Fujiwara was driving his automobile
in the Port Moody neighbourhood close to the City of Vancouver
and had with him his wife and other passengers. The high“,ay
was paved in the travelled way with gravel Strips on each side
The defendant eame along in t \
and proceeded to pass :
speed, and, coming up

alongside the Doector’s automo
de

bile, sud.

a diagonal
startled the Doetop as

od of a dire tragedy—
and in the agony of an appar-
attempted to swerve off and in

ortunately put his foot on the

| I th d up a slight ineline and over the
sidewalk and in its course struck an eleetrie light pole and

S€TI0US Injuries ensued to the passengers in the automobile for

which thc:. plaintiffs sued in this action and for which the
learned trig] Judge h § and against which

- | as awarded damage
this appeal ig brought which does not differ

. The case is one
(f(:"r?m many such actions of » more or less similar character
th::(r:l:: }?eo::? frfq.ucntly. Thfnt th.c defendant was negligent
- thed ek {uestion. There is ¢ 1dence that the automobile
2 elendant actyal Doctor’s aut bile al
ough the Je pronoiiiil

§ not make a very pronounced

nly eut in towards the Doector’s automobile in
course and at great speed which greatly
there was apparent and imminent likeliho
excited as he naturally would be
ent likely eollision the Doector

the agony of the moment unf

aceelerator and the car race

wally struck the
arned trig| Judge doe

] 5 D L.R.] DomiNION LAw Rerorrs.
38 :
(19

M
that effect, yet he did say “‘T think i did,”’
0

. : Upon the Can.
: ~ead them, there was an impact but, in my view. to Py
. : : : S.C,

e ——

1938,

————

: OcAawa
V.
do no any of the FUJIWA‘&
. Iding facts and so completely set forth in t
n

he evidence

.. at length in the appea} bqok. 1 w:ﬂl Now proceed to

1S e of the decisions which in my opinion fully support
s(::“c(mclusion at which the learned tria)

: Judge arrived
aw v %E consider warrants the upholding of the learned
n \;h:ge 's judgment. I would refer to Rowan v. Torgnt, R.

.81 u

9) 29 S.C.R. T17, at p. 723, Sir Henry Strong ; Armand
89[15’)26] 3 D.L.R. 592, and at p. 596 ; Harding v, Edwards
ry

V. , 929] 4 D.L.R. 598, 64 O.L.R. 98 (affirmed by the
]S‘lch) [1 : .
& Tat « Court of Canada in [1931] 2 D.L.R. 521) at pp. 602-3

. J.A., at p. 599, and Middleton, J.A., at P. 602; Kelvin
Hodgins; é‘o 'v. C.P.R. (1928), 138 L.T. 369; SS. ““Singleton
Sh;ppuzt’g S..S ““ Paludina,”” |1927) A.C. 16, at p. 26. It is to be

v.t D.avie in his work—Common Law and Statutory
qoted tha t in Relation to Contributory Negligence, 1936, at
A"‘e“dm;g{, 2567 discusses the Harding case above referred to,

§S. ““Singleton’ case and also referred to the words
'ltol‘l L.J., in Latham v. R. Johnson & Nephew Ltd.,
i B’ 398, at p. 413—and a quotation appears at p. 255
' [)avile I;f \;'hat ’Middleton, J.A., said in [1929] 4 D.L.R. 598,
v
i & iyl emphasizes the necessity of charity in judging
HEDe casef one who is not, 1t 1s true, in the actual agony of
the ."(.’ndust toupon whom, in the language 1 have already quoted,
ot oo du f the original wrongdoer was still heavy,” before
R 5 Oan be regarded as the act of a conscious intervening
his condl;;t icn truth such a one is ‘‘acting on the impulse of
agent. | peril’’ he may yet be “‘only a link in a chain of causa-
pEREt p:;in from the initial negligence to the subs.equent n-
tion e’zft:;‘ qugte again the words of Hamilton, L.J., in Latham
Jllr.vy . .! ’
v. & J-Oh”fs‘:,n ft I;e:hig;%ggdof his work above referred to has
g clative to the Harding case, (1931] 2 D.L.R. 521:—
this to say "S reme Court of Canada the Chief Justice states
e t,he ue:gon involved was merely a question of fact on
thap e qc urt had the explicit fiuding of the trial judge, con-
which the '? majority of the Appellate Division, th'at question
ﬁ;-nfn:;lt bﬁ;i:,ge wheJther Edwards had recovered sufficiently from
0

Suprem

a
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. ¢ nervous v.\'t.'itvmcnt. into whieh
the c(mdl’“_“” had thrown him, to be held respo
Mrs. T:ms:f‘.h ,)(:urmd' or whether he should pe ’
subsc«u‘wnlli\ ?:aril" ander the mtiu.vncc of that conditj,
geting Invo Ulk the view that nothing had beep showy,
the ('Our:-tt]?oit to determine the question Otherw;j
OGAWA would entiti€

. .d by the judgments b('lo\\f:
F,-Jn;'.uu. bcvll. du'l’t‘tl. 'I . it is not nm-cssur.\'. for a pers
‘Consequen! "1 ves of collision In orde
in the I’h-"s“.’ul- tll,“::. the agony of collision rule,
pnu’ci’”;"" p;-”u'z.;‘)”t(m 2 1'0[)})(:(1 a person of o
ment “I.le,b;,:;;,-,',,g under this J'mpc«iimcnt,
and, w}f”tft ,,;ld of (-,\:uic_ling It, or as it is said,
danger 1'11.8 ti«nw e dive: i I’”“"‘”'h‘ which &)
{rying P&t e same whether the vietim’s injurioy
,mmmf\, 1‘?1:.“1)(‘.1'01‘(', during, or imnwdiutvl.\' afte
”mnw'jmlrr;i;u'nt. And the determination of the
;;Ttm:;“u person 18 U\'!_‘I'\\"}lL‘I”].t"d with this °
a question of 1';u°t' for l'“t‘ Jurp 3 h
The following is a footnote in 'l);uu:o S work at p.
‘“The reader will find an able discussion by the
of the ‘A\I;In_'“utt Divisional Court upon the |}
Polems v. Furness, Withy & Co. [192 |
1353, and followed 1n Hambrook v
296, with especial reference to the
of initial negligence for the prob
gence 1n relation 0 a person who ¢
)&,'j\- normal state of mind having b
brought about by the or

256 SR
learned Juristg
¢ law as dcclared mn
o K.B, 260, 90 LJ KR
. Stokeg Bros., [192” \\'.1\'.
responsibility of the , |
able consequences of that negli.
auses damage ag g result of
€en upset by (*iruumstances
iginal wrongdoer,’*
It 1s evident that the cases ] have
the judgment of Manson, J., here under appe
hesitancy in arriving at the conclusion that the
be sustained, ] would, therefore,
MCQUARRIE, J. A (dissenting ) -
ence to the learned trial Jlldgc
sider that the real Issue involved IS,
automobile when p:n.‘s.\ing It cam
bile in which the
there was ele

referred to amply support
al and I hyye no
Judgment should
dismiss the appeal,

—In this case, wi

([1937]

”H‘_’

¢ Into contaet with
respondents were riding,

arly no excuse for the
running off the roadway
which eventually led to the
vard causing the
excuse for the

appellant 's
the automo.
If it did not do SO
respondent Asy J. Fujiwarg
and taking the remarkable coypse
collision with the pole on the hoyle.
¢ damages complained of nor was there any
said respondent putt foot on the wrcclc..'r:llo.r

nstead of on thc'bmk ‘icreasing his speed when
JUrg to stop the car

ing his
| - and thereby
1€ Was endegy '

was endegy A8 1o contaet there IS 10

p.L.R.] DOMINION Law Repogys.
B AR

v the lcal'll('d trial Judge who in his reasons for jud'-!'
< at pp- 1382
say: the eviderce of the (,locTor and the
61 ac("‘_l;;.s that the defendant cut m sharply iy, front of the
s l,]ai"“ . immediately he passed it. It wae alleged that, as
th tor'S cal yassed, his car caught the front end of the doe-
dot e ils' not particularly material Whether it diq SO or
ar. It i£ did) because 1 have no manper of doubt that
thmk“(,actht'r too sharply, without eXeuse—and negli-
in “. d;cwl‘ was upset, as he says, by the bump of the
oty ’{}:czﬂ'y or in any event .by immin(:_ncc of a collision s
at.fv!\d““ t: the defendant’s ncghg?nce. e attempted to step
rcs“lt 0 hrake but instead, seemingly, stepped on the acceler-
foot .’ +ved to the south running over g small bush, gverp
S“.‘“\)z'“,t way up on a terrace, over the edge of some
Ik, lsidc of an electrie light pole and on farther inte
S, +h a second pole. He thought his brakes must have
. isiun.“"“ d .'l,ullcd on the hand brake (when it does not
Ted hl'}‘)‘uta?oO late to save the situation.”’
eal')

Withesses for

d(’f‘:nd‘

the
tor S
¢t (1
he cut

apP view be correct 1t is essential that this Court should
[f my

widence and arrive at a conclusion as 10 whethey

weigh e .( itact or otherwise. 1 should also draw attention to
there WasS ff’:t atement of the learned trial Judge at pp. 1345
the fnrt.ht.ld .“poist‘.“ as follows:— 4
(o the WO! - travelled after he swerved some 180 ft. His cap

e d‘o .ctol‘l Wl‘l)it't Sedan with a high speed motor and g
was 1,933 L,u The question to be determined is, should t\'\e
quick "l(.k,-ul :vU\'L‘l'l'd his mental cquilihriun} after the first dis-
Joctor have Tt it pursued the course he did—should he as a
rurbance and :“r car (he was a driver of 10 years’ experience)
driner 0% S E0% Ul sensed that his foot was on the accelerator
have immcdli“f in"“kv ! Had he realized that his foot was‘on
and not on lh-ll : wu.uld, of course, have removed it and put it
tho-oeaHAURNGY :lL the aceident and its consequences would have
on the l’r,ukc » \\'hflv the mamtenance of his foot upon the
heen “"O'du.]', ome 180 ft. or for three or four seconds does
accelerator tﬁl n; ry and while 1t seems somewhat harsh to charge
scem extraol tl with the damage that ensued as a result of the
the dv.ﬁ."du"- wevertheless, one or two faets must be. borne
doctor'® vrt’gl,l ‘ \ sharp cut in by a passing car on a highway
clearly - mm.(- o‘wt. disconcerting experiences whieh cven an
b G0 - ‘htl ::‘u can encounter and such an experience \:*
TP, ‘°'~ neerting when one has the l'\‘Sl)U\\-"‘\’l“‘}' Of.:‘
. "l“‘”‘;. ‘ll)::::'nm'rs' H.\n experienced driver instantly senses
car full OF PUsSCRgEis.




DoMINION LAwW REPORTS. [ [1938
374 ] 3 D-L,&
Can ‘he danger of such a manoeuvre on the part of .
S and very few drivers can m:nntufn “‘I“‘”f'ml'ty in s
B stances. One asks how Iong,rp defendant is to he
1938 incorrect driving by the driver whom he h
e particular case should th‘c doctor not have recovere
OG/-NA ibrium 1n time to m'uid, 1f not tlfc: first (.'ollision w
FI'JIL\;'A&‘- least the second one. Other drivers might have
very many drivers might not have done so. What
extraordinary and yet I think it unfair to say that
understandable and excusable in the (_'ircurnstanc(}s.
hardly be said of Dr. Fujiwara that he had time
hush,.the steps and the first pole all loomed in front of hi
after another, giving him no time to regain his poise_ el
He evidently depends on his own experience to some o
as there is apparently no evidence supporting this t;tatcmeme!lt
its entirety. I refer particularly to the learned trial Ju:;;el,n
§

————————

assertion that :—
‘“A sharp cut in by a passing car on a highway is one of
€

most disconcerting experiences which even an EXperienc
driver can encounter and such dll (‘.\'[Nfl'i(‘ll(‘(ﬁ 1S even more dled
concerting when one has the responsibility of a eap full 08;-
passengers.

Whether the experience was disconcerting or not must sure]y
depend upon the speed at which the two automobiles respectivel)
were travelling at the time. It is here to be noted that there g
no finding of excessive speed by the learned trial Judge ng
would such a finding have been warranted by the evidence Thr
appellant in his factum submits that the evidence does not. su .
port (he finding of the learned trial Judge that the appellagt.
cut 1’ sharply in front of the respondent Asa J, Fujiwarg’
car and in substance I think that contention is worthy of cons
sideration. By ‘“‘cutting in’/ | presume the learned trial Judge.
mne: : oy 11 al -
automolile turmed sharply o s oo, the said respondentl
of the rc'SI)UIuJo"ut:S ‘ul{u;m Ul lo thader '”w poagers
. “nt’ obile thereby causing the sald re-
spondent to lose control of himself and his car \s | ' .

. i S5 Car., AS see 1t any
.s}.wuld not have produced such disastrous
lcrnrcumstanfrcs. The respondent, Asa J.
appellant’s car was i:;\tc;l’:n(;:“::s’us:”b“}dt . nUt.lC(‘d '
IL passed him, See A.B. 55. line 3 L( 5 “-“. -d.‘?t g hfS own
“"Mr. Nicholson - (2 ch" v reacing as follows :—
, . v 155, Just continue,

L.R.] DomiNioN LAw Reporrs
Lt 5

| g
Can,

was 5t 13 :
‘;'3:;8 d as to eliminate any possible danger of the respon- —
- coming into contact with it. But even if the respon- S.C.

s zre disconcerted by the appellant driving so elose tq his 1938
¢ eutting in’ .

' ahead of his car that was not res ' .
or Jamages complained of. The.respondent adnri(t): St‘}\::ft O6AWA
he went off the roa.dway, for which 1 consider there was Fm:%uu
e son, he put his fqot on the accelerator mstead of on |
ke as previously mentioned and after travelling some 180
he boulevard .and side-walk ran into the pole on the
on 4. As I see it the respondent’s negligent driving was
boule::l c;a,use of the damages and the appellant should not be
the T onsible therefor. In other words the ultimdte cause of
held r@%ent was the lack of care and skill of the respondent
accl Here I might refer to the unanimous judg-

the 7. Fujiwara. . S
' the Court of Appeal in Alberta—McGinitie v. Goudrean,

59 D.L.R. 092.
: o essential geature .refeyred to b}f me, namely, whether
cllant’s car, in passing 1It, came Into contact with the
the apgent Asa J. Fujiwara's car, I am of opinion that the
r@poﬂ of evidence is strongly in favor of the appellant’s con-
weight that it did not do so. In that connection the undisputeq
nhat after the appellant’s car passed the other car the
{’s car kept to an unswerving course on his right side
roadway until stopped by the appellant, has influenced
some extent as it does not seem possible that it could have
me 10 it had struck the respondent’s motor-car. I would,

if A :
doe il allow the appeal and dismiss the action.
C., for appellant; C. H. Locke, K.C., for re-

P. Durr, C.J.C., delivering judgment orally for

(ourt, after hearing argument of counsel for appellant and
th.e Ot c;;lﬁ"g on counsel for respondent stated there was no
withot, = agree with the finding of the trial Judge ([1937)

reason 1 . .
9 D E,R, 133) and dismissed the appeal from the judgment,

wpra, Wlth costs.

AY & HUNTER Ltd. v. TWENTIETH CENTURY
FPRANCIS, FOX Corp. Ltd.
al, Middleton, Masten and Henderson, JJ.A.
OuMPRERY S June 13, 1938,

(Can.), c. 24, 8. 41—Subsisting ;iglu
g—Infringement by motion picture

:oht—Copyright Act, 1921
Co”n‘l:_blu:i’ng‘o(—'l‘itle to son

—Passing-off.

tion 41 of the
32?030311113 with all subsisting

Copyright Act, 1921, (s. 42 of R.S.C, 1927, c.
4 rights on January 1, 1924, means




