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1     SWANSON CO. CT. J.:-- ... The collision (or accident) happened in the morning of January 
16 last on a fairly clear day, at a bend or curve in the road shown on the rough sketch plans, Exs. 1 
and 4. The highway at the place of accident is quite wide - about 22 feet of a good travelling surface 
throughout. On the day in question there was snow lying on the ground variously estimated up to 
the depth of 10 inches. It was light snow quite easily travellable over by both motor vehicles in 
question. There is a cross-section of this roadway shown on a rough sketch plan made by provincial 
Corporal W.J. Butler: Ex. 5. The snow had been beaten down by traffic on the central portion being 
approximately 10 feet in width. At the place in question to the east of this beaten-down portion of 
roadway the road extended some seven or eight feet. To the west of this beaten portion the road ex-
tended three to four feet. The plaintiff and defendant in their evidence said that this roadway was 
about 22 feet in width at this point. I find that 22 feet is about the width of the roadway at this point. 
2     Now it is clearly shown by all the evidence that all this portion of roadway 22 feet in width was 
easily travellable by a motor car or truck. About 10 inches of loose soft snow lay on the outer por-
tions of this roadway. 

3     [After finding that plaintiff had not moved his car after the accident, Swanson, C.C.J. conclud-
ed:] It was submitted by Corporal Butler in his evidence that the defendant's car "B" in the position 
in which he found it after the accident showed to him that it was on the defendant's wrong side of 
the "travelled portion of the highway," and that there was left sufficient space for a car travelling 
south (as defendant's car was) to safely pass car "A," as shown in its position on Ex. 4. But the diffi-
culty lies in assuming that the 10 feet of beaten portion of the King's highway was what the statute 
calls "the travelled portion of the highway." I think the words in sec. 19 of the Highway Act cannot 
be so narrowly construed. I had occasion to hold in the action of Dungate v. Ferguson tried on 
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March 24, 1938, at Vernon that such an interpretation of sec. 19 is too narrow. The evidence is quite 
clear that the whole 22 feet in width of surface of the highway at this point is easily travellable by 
cars. To that width the King's highway has been properly "wrought for travelling," to use a judicial 
phrase, which is found in Judge Barron's work, "Canadian Law of Motor Vehicles," 1926, at p. 448: 
 

 "By the centre of the road is meant the centre of that portion of the road allow-
ance set apart by the authorities for the use of vehicles, and not necessarily the 
centre of the commonly travelled track, the location of which on the highway 
may vary from time to time. It means the centre of the travelled or wrought part 
of the road, and travelled part of the road has been held to mean that part which 
is wrought for travelling, and not to be confined simply to the most travelled 
wheel track." 

4     And he quotes the following American cases: Daniels v. Clegg (1917) 38 Mich. 32; Baker v. 
Zimmerman 179 Iowa 272; Clark v. Commonwealth of Mass. (1826) 4 Pick. Mass. 125. I think that 
this is the decisive point in this case. 
5     The plaintiff certainly did not obey the injunction of the Statute, sec. 19. He did not seasonably 
turn out to the right from the centre of the travelled portion of the highway, and did not accordingly 
allow the defendant's vehicle, so met, one-half of the travelled portion of the highway. His negli-
gence is therefore the sole and proximate and decisive cause of the accident, and I must accordingly 
so find. 

6     There will be judgment therefore dismissing the plaintiff's action with costs and allowing the 
counterclaim of the defendant Corner against the defendant in the counterclaim, M. Furuya Co. Ltd. 
in the sum of $137.15, being cost of repairing the damage done to defendant's car through the negli-
gence aforesaid of plaintiff, the servant and agent at the time of M. Furuya Co. Ltd. Defendant will 
have also the costs of his counterclaim.



 

 

 
 








