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Christie v. York Corp.

Fred. Christie (Plaintiff), Appellant; and
The York Corporation (Defendant), Respondent.

[1939] S.C.J. No. 37
[1940] 1 D.L.R. 81
Supreme Court of Canada
1939: May 10/ 1939: December 9.

Present: Duff C.J. and Rinfret, Crocket, Davis and Kerwin JJ.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE, PROVINCE OF QUE-
BEC

Lovell C. Carroll, for the appellant.
Hazen Hansard, for the respondent.

Solicitor for the appellant: Lovell C. Carroll.
Solicitors for the respondent: Montgomery, McMichael, Common & Howard.

The judgment of the Chief Justice and of Rinfret, Crocket and Kerwin JJ. was delivered by

RINFRET J.:-- The appellant, who is a negro, entered a tavern owned and operated by the
respondent, in the city of Montreal, and asked to be served a glass of beer; but the waiters refused
him for the sole reason that they had been instructed not to serve coloured persons. He claimed the
sum of $200 for the humiliation he suffered.

The respondent alleged that in giving such instructions to its employees and in so refusing to
serve the appellant it was well within its rights; that its business is a private enterprise for gain; and
that, in acting as it did, the respondent was merely protecting its business interests.

It appears from the evidence that, in refusing to sell beer to the appellant, the respondent's
employees did so quietly, politely and without causing any scene or commotion whatever. If any
notice was attracted to the appellant on the occasion in question, it arose out of the fact that the ap-
pellant persisted in demanding beer after he had been so refused and went to the length of calling
the police, which was entirely unwarranted by the circumstances.

The learned trial judge awarded the appellant the sum of $25 and costs of the action as
brought. The only ground of the judgment was that the rule whereby the respondent refused to serve
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negroes in its tavern was "illegal," according to sections 19 and 33 of the Quebec Licence Act (Ch.
25 of R.S.P.Q., 1925).

The Court of King's Bench, however, was of opinion that the sections relied on by the Supe-
rior Court did not apply; and considering that, as a general rule, in the absence of any specific law, a
merchant or trader is free to carry on his business in the manner he conceives to be best for that
business, that Court (Galipeault, J., dissenting) reversed the judgment of the Superior Court and
dismissed the appellant's action with costs [(1938) Q.R. 65 K.B. 104.]. The appeal here is by special
leave, pursuant to sec. 41 of the Supreme Court Act [[1939] S.C.R. 50.].

In considering this case, we ought to start from the proposition that the general principle of
the law of Quebec is that of complete freedom of commerce. Any merchant is free to deal as he may
choose with any individual member of the public. It is not a question of motives or reasons for de-
ciding to deal or not to deal; he is free to do either. The only restriction to this general principle
would be the existence of a specific law, or, in the carrying out of the principle, the adoption of a
rule contrary to good morals or public order. This is well illustrated in a case decided by the Tribu-
nal de Commerce de Nice and which was confirmed by the Cour de Cassation in France (S. 93-2-
193; and S. 96-1-144):

.. le principe de la libertE du commerce et de l'industrie emporte, pour tout
marchand, le droit de se refuser § vendre, ou § mettre { la disposition du public,
ce qui fait I'objet de son commerce; ... le principe de la libertE du commerce et de
l'industrie autorise le propriEtaire d'un Etablissement ouvert au public, et I plus
forte raison le directeur d'un casino, { n'y donner accEs qu'aux personnes qu'il lui
convient de recevoir; son contrUle } cet Egard est souverain et ne peut ftre sub-
ordonnE i l'apprEciation des tribunaux.

Cependant la libertE du commerAant ou de I'industriel de n'entrer en rap-
port qu'avec des personnes de son choix comporte certaines restrictions, basEes
sur des raisons d'ordre public. Il en est de la sorte, par exemple, lorsque le com-
merAant ou l'industriel jouit, ainsi que les compagnies de chemin de fer, d'un
monopole de droit ou mime de fait.

This principle was followed by the Court of King's Bench in the case of Loew's Montreal
Theatres v. Reynolds [(1919) Q.R. 30 K.B. 459.], where the facts presented a great deal of similari
ty with those of the present case. The plaintiff, a coloured man, sued Loew's Theatres Ltd. in dam-
ages because he had been denied a seat in the orchestra at its theatre, on account of his colour, for
the reason that the management had decided that no person belonging to that race would be admit-
ted to the orchestra seats. The Court decided that the management of a theatre may impose re-
strictions and make rules of that character. In the course of his reasons, Chief Justice Lamothe said:

Aucune loi, dans notre province, n'interdOt aux propriEtaires de thE, tres
de faire une rEgle semblable. Aucun rEglement municipal ne porte sur ce sujet.
Alors, chaque propriEtaire est maOtre chez lui; il peut, § son grE, Etablir toutes
rEgles non contraires aux bonnes moeurs et § I'ordre public. Ainsi, un gErant de
thE, tre pourrait ne recevoir que les personnes, revitues d'un habit de soirEe. La
rEgle pourrait paraOtre arbitraire, mais elle ne serait ni illEgale ni prohibEe. II
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faudrait s'y soumettre, ou ne pas aller } ce thE, tre. Tenter de violer cette rgle i
l'aide d'un billet, serait s'exposer I 1'expulsion, ce serait s'y exposer volontaire-
ment.

In the particular case of the hotel keepers, the jurisprudence is now well established; and we
read in Carpentier and du Saint, REpertoire du droit franAais, Vo. Aubergiste, nos 83 et 84, that

Le principe de la libertE de I'industrie a fait dEcider aux auteurs de I'Ency-
clopEdie du droit que 1'hUtelier est toujours libre de refuser le voyageur qui se
prEsente.

k %k ok

C'est en ce dernier sens que se prononce une jurisprudence constante; et la
question aujourd'hui ne prEsente plus de doute sErieux.

In a similar case, in the province of Ontario, where the facts were practically identical with
the present one, Lennox, J., decided according to the same principle and referred to a number of
English cases on which he relied (Franklin v. Evans) [(1924) 55 O.L.R. 349.].

This, moreover, would appear to have been the view of the learned trial judge in his reasons
for judgment, and it would seem that he would have dismissed the case but for his opinion that sec.
33 of the Quebec Licence Act specifically covered the case. Referring to the decisions above men-
tioned, he said in the course of his reasons:

Je suis d'avis qu'aucune de ces causes n'a d'application Elles sont bas]es
sur le fait qu'il n'y a pas de loi restreignant la libertE du propriEtaire; que chaque
proprlEtalre de thE, tre ou de restaurant est maOtre chez lui. C'est la prEtention
que la dEfenderesse voulait faire triompher dans cette cause. Malheureusement
pour elle, la loi des licences, ch. 25 S.R.P.Q., Art. 33, dit: "Nulle personne auto-
risEe 1 tenir un restaurant ne doit refuser sans cause raisonnable de donner }
manger aux voyageurs."

We will discuss later the effect of sec. 33 of the Quebec Licence Act, but for the moment it
may be stated that, in this case, either under the law or upon the record, it cannot be argued that the
rule adopted by the respondent in the conduct of its establishment was contrary to good morals or
public order. Nor could it be said, as the law stood, that the sale of beer in the province of Quebec
was either a monopoly or a privileged enterprise.

The fact that a business cannot be conducted without a licence does not make the owner or
the operator thereof a trader of a privileged class.

The license in this case is mainly for the purpose of raising revenue and also, to a certain ex-
tent, for allowing the Government to control the industry; but it does not prevent the operation of
the tavern from being a private enterprise to be managed within the discretion of its proprietor.

The only point to be examined therefore is whether sec. 33 of the Quebec Licence Act, upon
which the learned trial judge relied in maintaining the appellant's action, applies to the present case.
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The view of the majority of the Court of King's Bench was that it did not; and we agree with
that interpretation.

Section 33 reads:

No licensee for a restaurant may refuse, without reasonable cause, to give
food to travellers.

For the purpose of our decision, there are three words to be considered in that section: "res-
taurant,”" "food," and "travellers."

The word "restaurant" is defined in the Act (sec. 19-2):

A "restaurant" is an establishment, provided with special space and ac-
commodation, where, in consideration of payment, food (without lodging) is ha-
bitually furnished to travellers.

The word "traveller" is also defined in the same section as follows:

A "traveller" is a person who, in consideration of a given price per day, or
fraction of a day, on the American or European plan, or per meal, { table d'hUte
or I la carte, is furnished by another person with food or lodging, or both.

With the aid of those two definitions in the Act, we think it must be decided that, in this case,
the appellant was not a traveller who was asking to be furnished with food in a restaurant.

Perhaps, as stated by the learned trial judge, a glass of beer may, in certain cases, be consid-
ered as food. But we have no doubt that, in view of the definitions contained in the Act, the appel-
lant was not a traveller asking for food in a restaurant within the meaning of the statute. In the Act
respecting alcoholic liquor (ch. 37 of R.S.P.Q., 1925) we find the definition of the words "restau-
rant" and "traveller" in exactly the same terms as above. But, in addition, the words "meal" and
"tavern" are also defined (Sec. 3, subs. 6 and 9).

Those definitions, so far as material here, are as follows:

6. The word "meal" means the consumption of food of a nature and quanti-
ty sufficient for the maintenance of the consumer, in one of the following places:

k %k ok

(b) In the dining-room of a restaurant situated in a city or town, and
equipped for the accommodation of fifty guests at one time, and which is not on-
ly licensed for the reception of travellers but where full meals are regularly
served.



Page 5

9. The word "tavern" means an establishment specially adapted for the sale
by the glass and consumption on the premises of beer as hereinbefore defined, or,
in a hotel or restaurant, the room specially adapted for such purpose.

It will be seen therefore that the appellant cannot be brought within the terms of sec. 33 of the
Quebec Licence Act. He was not a traveller asking for a meal in a restaurant. According to the defi-
nitions, he was only a person asking for a glass of beer in a tavern.

As the case is not governed by any specific law or more particularly by sec. 33 of the Quebec
Licence Act, it falls under the general principle of the freedom of commerce; and it must follow
that, when refusing to serve the appellant, the respondent was strictly within its rights.

But perhaps it may be added that the Quebec statutes make a clear distinction between a hotel
or a restaurant and a tavern. The Act (sec. 32) provides that "no licensee for a hotel may refuse
without just cause to give lodging or food to travellers" and that (sec. 33) "No licensee for a restau-
rant may refuse without reasonable cause, to give food to travellers."

No similar provision is made for taverns; and, in our opinion, it would follow from the statute
itself that the legislature designedly excluded tavern owners from the obligation imposed upon the
hotel and restaurant owners.

For these reasons, the appeal ought to be dismissed with costs.

DAVIS J. (dissenting):-- The appellant is a British subject residing in Verdun near the city of
Montreal in the province of Quebec. He came from Jamaica and has been permanently resident in
the said province for some twenty years. He is a coloured gentleman -- his own words are "a negro"
though counsel for the respondent, for what reason I do not know, told him during his examination
for discovery that he wanted it on record that he is "not extraordinarily black." He appears to have a
good position as a private chauffeur in Montreal. He was a season box subscriber to hockey matches
held in the Forum in Montreal and in that building the respondent operates a beer tavern. Beer is
sold by the glass for consumption on the premises. Food such as sandwiches is also served, being
apparently purchased when required from nearby premises and resold to the customer. The appel-
lant had often on prior occasions to the one in question, when attending the hockey matches
dropped into the respondent's tavern and bought beer by the glass there. On the particular evening
on which the complaint out of which these proceedings arose occurred, the appellant with two
friends -- he describes one as a white man and the other as coloured -- just before the hockey game
went into the respondent's premises in the ordinary course. The appellant put down fifty cents on the
table and asked the waiter for three steins of light beer. The waiter declined to fill the order, stating
that he was instructed not to serve coloured people. The appellant and his two friends then spoke to
the bartender and to the manager, both of whom stated that the reason for refusal was that the appel-
lant was a coloured person. The appellant then telephoned for the police. He says he did this be-
cause he wanted the police there to witness the refusal that had been made. The manager repeated to
the police the refusal he had previously made. The appellant and his two friends then left the prem-
ises of their own accord. The appellant says that this was to his humiliation in the presence of some
seventy customers who were sitting around and had heard what occurred.

The appellant then brought this action against the respondent for damages for breach of con-
tract and damages in tort. No objection was taken to the suit having been brought both on contract
and in tort on the same set of facts and I assume that this form of action is permissible under the
Quebec practice and procedure. The appellant recovered $25 damages and costs at the trial. This
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judgment was set aside and the action was dismissed with costs upon an appeal to the Court of
King's Bench (Appeal Side), Galipeault J. dissenting [(1938) Q.R. 65 K.B. 104.].

The learned trial judge found that the appellant had been humiliated by the refusal and was
entitled to be compensated upon the ground that the tavern was a restaurant within the meaning of
the Quebec Licence Act, R.S.Q. 1925, ch. 25, sec. 19, and that as such the respondent was forbid-
den by sec. 33 to refuse the appellant. By sec. 19(2) a restaurant is defined as

an establishment, provided with special space and accommodation, where, in
consideration of payment, food (without lodging) is habitually furnished to trav-
ellers.

By sec. 33,

no licensee for a restaurant may refuse, without reasonable cause, to give food to
travellers.

The Court of King's Bench did not consider the above statute, which deals with various licences
granted by the government under the Act, applicable to the facts of this case, and, I think rightly,
dealt with the case of the tavern under another statute, the Alcoholic Liquor Act, R.S.Q. 1925, ch.
37, and the majority of the Court took the view that "chaque propriEtaire est maOtre chez lui" on
the doctrine of freedom of commerce -- "la libertE du commerce et de l'industrie." Pratte, J. ad hoc
agreed with the conclusion of the majority but upon the single ground that the respondent's refusal
was made under circumstances such that it could not cause any damage to the appellant. Galipeault,
J. dissented upon the ground that the conduct of the respondent towards the appellant was contrary
to good morals and the public order -- "contre les bonnes moeurs, contre I'ordre public," and con-
sidered that under the special legislation in Quebec governing the sale of liquor the respondent was
not entitled to the "freedom of commerce" applicable to ordinary merchants and places like theatres,
etc. Galipeault, J. would have affirmed the trial judgment.

This Court gave special leave to the appellant to appeal to this Court from the judgment of the
Court of King's Bench upon the ground that the matter in controversy in the appeal will involve
"matters by which rights in future of the parties may be affected" within the meaning of sec. 41 of
the Supreme Court Act and also because the matter in controversy is of such general importance
that leave to appeal ought to be granted [[1939] S.C.R. 50.].

The question in issue is a narrow one but I regard it as a very important one. That is, Has a
tavern keeper in the province of Quebec under the special legislation there in force the right to re-
fuse to sell beer to any one of the public? There is no suggestion that in this case there was any con-
duct of a disorderly nature or any reason to prompt the refusal to serve the beer to the appellant oth-
er than the fact that he was a coloured gentleman.

The province of Quebec in 1921 adopted the policy of complete control within the province
of the sale of alcoholic liquors. (The Alcoholic Liquor Act, 11 Geo. V, Quebec Statutes 1921, ch.
24, now R.S.Q. 1925, ch. 37.) The words "alcoholic liquor" in the statute expressly include beer
(sec. 3(5)). The word "tavern" means an establishment specially adapted for the sale by the glass
and consumption on the premises of beer or, in a hotel or restaurant, the room specially adapted for
such purpose (sec. 3(9)). The sale and delivery in the province of alcoholic liquor, with the excep-
tion of beer, is forbidden expressly, except that it may be sold or delivered to or by the Quebec Lig-
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uor Commission set up by the statute or by any person authorized by it, or in any case provided for
by the statute (sec. 22). The sale of beer is specifically dealt with by sec. 25, which provides that

The sale or delivery of beer is forbidden in the province, unless such sale
or delivery be made by the Commission or by a brewer or other person author-
ized by the Commission under this Act, and in the manner hereinafter set forth.

The Commission is given power by sec. 9d to control the possession, sale and delivery of alcoholic
liquor in accordance with the provisions of the statute and by sec. 9e to grant permits for the sale of
alcoholic liquor. By sec. 33 the Commission may determine the manner in which a tavern must be
furnished and equipped in order to allow the exercise therein of the "privilege conferred by the per-
mit." Beer may be sold by any person in charge of a grocery or of a store where beer only is sold, on
condition that no quantity of less than one bottle be sold, that such beer be not consumed in such
store, and that a permit therefor be granted him by the Commission, and that such permit be in force
(sec. 30(4)). Now as to the sale of beer by the glass, sec. 30(5) provides as follows:--

Any person in charge of a tavern, but in a city or town only, may sell there-
in beer by the glass, -- provided that it be consumed on the premises, and provid-
ed that a permit to that effect be granted him by the Commission ... and that such
permit be in force.

Section 30 further provides that in every such case the beer must have been bought directly by the
holder of the permit from a brewer who is also the holder of a permit. Section 42(3) fixes the days
and hours during which any holder of a permit for the sale of beer in a tavern may sell. Then by sec.
43, certain named classes of persons are forbidden to be sold any alcoholic liquor:

1. Any person who has not reached the age of eighteen years;

2. any interdicted person;
3. any keeper or inmate of a disorderly house;

4. any person already convicted of drunkenness or of any offence caused
by drunkenness;

5. Any person who habitually drinks alcoholic liquor to excess, and to
whom the Commission has, after investigation, decided to prohibit the sale of
such liquor upon application to the Commission by the husband, wife, father,
mother, brother, sister, curator, employer or other person depending upon or in
charge of such person, or by the curE, pastor, or mayor of the place.

But no sale to any of the persons mentioned in 2, 3, 4 or 5 above shall constitute an offence by the
vendor unless the Commission has informed him, by registered letter, that it is forbidden to sell to
such person. Sec. 46 provides that no beer shall be transported in the province except as therein de-
fined.
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By a separate statute, the Alcoholic Liquor Possession and Transportation Act, 11 Geo. V
(1921), ch. 25, now R.S.Q. 1925, ch. 38, which Act is stated to apply to the whole province, no al-
coholic liquor as defined in the Alcoholic Liquor Act (which includes beer) shall be kept, possessed
or transported in the province except as therein set forth. Subsection 3 of sec. 3 excepts:

in the residence of any person, for personal consumption and not for sale, provid-
ed it has been acquired by and delivered to such person, in his residence, previ-
ous to the Ist of May, 1921, or has been acquired by him, since such date, from
the Quebec Liquor Commission.

It is plain, then, that the province of Quebec, like most of the other provinces in Canada, took
complete control of the sale of liquor in its own province. The permit system enables the public to
purchase from either government stores or specially licensed vendors. A glass of beer can only be
bought in the province from a person who has been granted by the Government Commission a per-
mit (sec. 33 refers to it as a "privilege") to sell to the public beer in the glass for consumption on the
premises. The respondent was a person to whom a permit had been granted. The sole question in
this appeal then is whether the respondent, having been given under the statute the special privilege
of selling beer in the glass to the public, had the right to pick and choose those of the public to
whom he would sell. In this case the refusal was on the ground of the colour of the person. It might
well have been on account of the racial antecedents or the religious faith of the person. The statute
itself has definitely laid down, by sec. 43, certain classes of persons to whom a licensee must not
sell. The question is, Has the licensee the right to set up his own particular code, or is he bound, as
the custodian of a government permit to sell to the public, to sell to anyone who is ready to pay the
regular price? Disorderly conduct on the premises of course does not enter into our discussion be-
cause there is no suggestion of that in this case. One approach to the problem is the application of
the doctrine of "freedom of commerce." It was held by the majority in the Court below, in effect,
that the licensee is in no different position from a grocer or other merchant who can sell his goods to
whom he likes. The opposite view was taken by Galipeault, J. on the ground that the licensee has
what is in the nature of a quasi monopolistic right which involves a corresponding duty to sell to the
public except in those cases prohibited by statute. Pratte J., ad hoc, did not take either view; his de-
cision rests solely upon the ground that the respondent's refusal was made under circumstances such
that it could not cause any damage to the appellant.

Several decisions were considered and discussed by the judges in the Court below. One of the
cases relied upon for the majority view was the Quebec case of Loew's Theatre v. Reynolds [(1919)
Q.R. 30 K.B. 459.], where it was held that a negro who buys a ticket of general admission to the
theatre and knowing the rule of the theatre that only persons wearing evening dress are allowed in
the dress circle, is refused the right to sit there, has no right of action. It was said in that case that a
theatre can make rules, such as requiring evening dress in the dress circle, which applied to all,
white and coloured alike, and it did not constitute discrimination because it was a rule that was not
against public order and good morals. Carroll, J., dissented in that case. Martin, J. who rendered the
majority opinion of the Court, said, at p. 465:

While it may be unlawful to exclude persons of colour from the equal en-
joyment of all rights and privileges in all places of public amusement, the man-
agement has the right to assign particular seats to different races and classes of
men and women as it sees fit, ...
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Another case relied upon by the majority was the Ontario case of Franklin v. Evans [(1924) 55
O.L.R. 349.]. That was a restaurant case in which the plaintiff, a negro, had been refused food on
the ground of colour. There was no statutory law in Ontario requiring a restaurant to receive. Len-
nox, J., who tried the case, said that he had been referred to no decided case in support of the plain-
tiff's contention that the restaurant was bound to serve him. But he said that in his opinion the res-
taurant-keeper in that case was

not at all in the same position as persons who, in consideration of the grant of a
monopoly or quasi-monopoly, take upon themselves definite obligations.

The English case of Sealey v. Tandy [[1902] 1 K.B. 296.] was referred to by those who took the
majority view. That was a case of assault stated by a metropolitan magistrate. It was held that the
occupier and licensee of licensed premises (not being an inn) has a right to request any person to
leave whom he does not wish to remain upon his premises. But I would refer, in connection with
that case, to the editors' footnote in the new Halsbury, vol. 18, p. 144 (k), where after citing Sealey
v. Tandy [[1902] 1 K.B. 296.], they say:

But in Attorney-General v. Capel (1494, Y.B. 10 Hen. 7, fo. 7, pl. 14, Hus-
sey, C.J., said that a "victualler" will be compelled to sell his victual if the pur-
chaser has tendered him ready payment, otherwise not. Quod Brian affirmavit.
And in Anon. (1460) Y.B. 39 Hen. 6, fo. 18, pl. 24, cited in Bro. Abr., tit. Action
sur le case, pl. 76, it is said: "It is decided by Moyle, J., if an innkeeper refuses to
lodge me I shall have an action on the case and the same law if a victualler refus-
es to give me victuals.

A victualler (see Murray's Oxford Dictionary) is one who sells food or drink to be consumed on the
premises; a publican.

The question is one of difficulty, as the divergence of judicial opinion in the courts below in-
dicates. My own view is that having regard to the special legislation in Quebec establishing com-
plete governmental control of the sale of beer in the province and particularly the statutory provi-
sion which prohibits anyone of the public from buying beer in the glass from anyone but a person
granted the special privilege of selling the same, a holder of such a permit from the government to
sell beer in the glass to the public has not the right of an ordinary trader to pick and choose those to
whom he will sell.

In the changed and changing social and economic conditions, different principles must neces-
sarily be applied to the new conditions. It is not a question of creating a new principle but of apply-
ing a different but existing principle of the law. The doctrine that any merchant is free to deal with
the public as he chooses had a very definite place in the older economy and still applies to the case
of an ordinary merchant, but when the State enters the field and takes exclusive control of the sale
to the public of such a commodity as liquor, then the old doctrine of the freedom of the merchant to
do as he likes has in my view no application to a person to whom the State has given a special privi-
lege to sell to the public.

If there is to be exclusion on the ground of colour or of race or of religious faith or on any
other ground not already specifically provided for by the statute, it is for the legislature itself, in my
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view, to impose such prohibitions under the exclusive system of governmental control of the sale of
liquor to the public which it has seen fit to enact.

The appellant sued for $200. The learned trial judge awarded him $25 damages. I would al-

low the appeal, set aside the judgment appealed from and restore the judgment at the trial with costs
here and below.

Appeal dismissed with costs.
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bankruptey obtained a declaration that g bj] of
the bankrupt previously
vold. The trustee also obtai

who had sold the goods previously
the proceeds to the trustee. Ha\:
the purchaser the
difference between
2oods.

Ewing J.

1f
port a

to the bankruptcy
Ing received the mo
ued in trover

Pay Ovep
ney from

Appeal disy, 18sed,
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CHRISTIE v. YORK CORP.

canada, Sir Lyman P. Duff, ¢.J.0., Rinfret.

O :
nd Kerwin JJ. December 9, 1939 -rocket,

“egl'()‘-Freedom

orals an :
f liquor legislation. d public

¢ the doctrine of freedom of cCommerce
0

ec has the right to refuse tq sell bee
in 3)‘1‘::; on the ground of his colour, thererb:z?nz
to good morals or public orde :
cific enactment abrogating the right.
nd thattmt,ern-keepers a quasi-monopoly of t
was to place a restriction on their rj
to whom they would sell,

a licensged

o Spe
9 grOU d
3 “cense

the glass,

those

) ted: Loew's Montreal Theatreg V. Reynolds,
di .l;'yra%?’?“” v. Evans, 55 O.L.R. 349; Sealey v. Tandy,

: . License Act, R.S.Q. 1925, ¢, 25, gs. 19(2), 33:
Cons.deredR- $.Q. 1925, c. 37, ss. 3(5), (6) and (9) 25,

ic Liqtlohroz‘;t,-Ct[',inlor Possession and Transportation Act, R.S.Q.
» lllco
43; ¢

OTE: This would appear to be the first authorita-
highly contentious question and is the law's con-

isio

n on aéocially enforced inferiority of the coloureq races,
n of the on which the judgment is based, though deriveq from

les :lvli)ll be found equally applicable to the COmmon law.

oh rities are considered in Franklin v. Evans, suprq
0

judgment of Quebec Court of King’s Bench,
% rog; g) e B 104! Wthh. reversed the judgment of
%1 e,75 Que. S.C. 136, awarding a negro $25 damages
humﬂ‘i’a tion suffered in being refused beer by a licensed
f::ern-keeper : Affirmed. llant
Lovell C. Carroll, for appellant.

» Hansard, for respondent. .
g,:z ;};Lﬁx P. Durr C.J.C., concurs with RINFRET J.

RiNeRET J.:—The appellant, who is a negro, enteyed a tavern
wmed and operated by the respondent, in the City of Mon-
ireal, and asked to be served a glass of beer; but tl}e waiters
refus’ed him for the sole reason that .they had been instructed
not to serve coloured persons. He claimed the sum of $200 for
the humiliation he suffered.

The respondent alleged that in giving such instruections to its
employees and in so refusing to serve the appellant it was well
within its rights; that its business is a private enterprise for

guin; and that, in acting as it did, the respondent was merely
protecting its business interests.

6—[1940] 1 p.L.R.

Appeal
[Jemers
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s from the evidence that, in rofusing 1
anpeial: ‘o o OO " .

Can. It aj }H-mt the respondent’s employees (.hd S0 qu

':-—— th(' .'”).}H ‘ '“ ”\.i”‘r anv scene or ('U"l"]Othll “.}]

S.C. .nd without causing an,

————

fice was attracted to the appellant on the oce
1939, notice was i

O sel] |
letly,
atGVer.
88].()]1 in ¢

: . {Uegt; v
. sut of the fact that the :mpo”:mt persisted t n
= 1T Arose (

11
:n so refused and went tq ! demg
CHRISTIE o or after he had been so :
eer
1"

it the Jep
lling the police, which was entirely unwary;
‘d =

- RN dnt(‘d })y tl
YORK ( ORP.

- ——

Rinfret J cumstances.
linfret J.

The learned trial .lu.dgv awarded Hu:”.'lm)ella.nt, $

495 and costs of the action as hrougl'lt. le only ground g the

'i'l.l-t]”!llvm was that the rule \\’hcl"(i].).‘ t]'C‘TCTPQII(]O!It refuseg ta

.«r\:- negroes in 1ts tzn'(.'l'n was l”t',‘.’."il] : tz(;;ordmg to gg. 19
.:m«] 33 of the Quebec Lacense Act, R-‘\'-Q- '1‘)-"' C. .25.

The Court of King's Bon‘ch, h(.)wev’(:r, was .of OpPINion thyt the
ktiois Seliods oh I Supenm: Court did not apply . ang
considering that, as a general rule, 1n the 3})5("1f‘1* of ANy Specifi,
law, a merchant or trader 1s free to carry on h.lS busine
manner he conceives to be best for thz.xt business, that Coupt
(Galipeault J. dissenting) reversed th? Judgment. of the Super.
lor Court and dismissed the appellant’s action with COSts. Tha
appeal here 1s by special leave, pursuant to s. 41 of the SUpreme
Court Act, R.S.C. 1927, ¢. 39.

In considering this case, we ought to start from
tion that the general prineciple of the law of Queb
complete freedom of commerece. Any merchant is

as he may choose with any individual member of
It is not a question of motives or reasons for dec
not to deal; he is free to do either. The only
general prineiple would be the existence of a s
the carrying out of the principle, the adopti

trary to good morals or public order.
In a case decide '

the propog;.
ec 1s that of
free to deg]
the publje
iding to dea] or
restriction to this
pecific law, or, in
on of a rule eop.
This is well illustrated

93-2-193: and S, 9

sl it B

rommerce; le principe de 1g liberté

autorise Je Propriétaire d’un étab)
4 plus forte rajson '

DOMINION LAW REPORTS.

basées sur des raisons d’ordre publiec. 1)
o 4 &8 S . >
strict100S; exemple, lorsque le commercant oy | Indus-

d’un

the principle of freedom of
' .e.r).' merchant has the right to
t ev

8 disposal whatever is the subject-matter of his
! ' pub“c
a

f freedom of commerce and.industry permits
rinciple © lishment open to the public, and with even
e P an estab of a club, to allow admission only 1o
o admit; his authority in this respect is
X subordinated to review by the Courts, How-
whon! may not be siness man and industrialist to do busipess
anc * Cof the blxl]oice is subject to certain limitations, based
ns of hi:d‘;r Such is the case, for example, when ga

c O :

enjoys a monopoly, whether gz legal or
n ustl';a};stthe Jcase of railway companies.”
a

ed by the Court of King’s Bench in

. p,.inciple ‘f'“sﬁfg}:?:;az Tieatres v. Reynolds (191.9)! 30

o of LoeW - e the facts presented a great deal of similap-

B. 459, Whlfr resent case. The plaintiff, a coloured man,

m'ith those of t frss Ltd. in damages because he had beep

ity W [oew’S Thezl: e orchestra, at its theatre, on account of his

°. 1 g seat int that the management had decided that no

: r the reaSOf:hat race would be admitted to the orchestra

helonging t:i)eci ded that the management of a theatre may

fs. ThetCi‘c’:i'(;tns and make rules of that character. In the
ge TeAV

Chief Justice Lamothe said (pp. 460-1) :

: rovince, n’interdit aux propri-
¢« Aucune 1,‘31’ dag: fz?::eurll)e regle semblable. Aucun.rég‘le-
.t}lealtl‘e: porte sur ce sujet. Alors, .chaque pr(tprlétalre
qent municipa ;lui‘ il peut, a son gré, établir toutes régles non
ost maitre chez bon’nes moeurs et a l’ordre publie. Amsx: un
contraires aux ourrait ne recevoir que les personnes .revetue.:s
rant de theAtrs Pe La régle pourrait paraitre arbitraire, mais
4'un habit <.1e S?l-li?é ale ni prohibée. Il faudrait s’y soumett.re,
elle ne serait mal fhéﬁtl‘e. Tenter de violer cette régle i 1’aide
% neli)'illls ta II:ermi: es ‘exposer a l’expulsion, ce serait s’y exposer
d'on DILEL,

5 )
volontairement.

“ his Province forbids theatre proprie-

('l‘rane;latlmli1 : v x‘;e?av&;nx;uniclpal by-law bears on the subject.
tors to make ;“c roprietor is master in his own house; he may, at his
Therefore, eat; hD any rule not contrary to good morals and public
oes, SR theatre manager may allow admission only to persons
order. 'l‘huS.l t:hes The rule might seem arbitrary, but it would be
1 g e s prohibited. One must either submit to it or not
RIS megha atre. To endeavour to violate such a rule with the aid
:g:" 3;;2: ;ould' be to expose oneself to expulsion, and to do so
voluntarily.”

In the particular case of the hotel keepers, the jurisprudence

commerce and
refuse to sell
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ow well established ; and we read in Carpentiep and (,
roit francais, Vo. Aubergiste, nos 83 oy 8]
1o la liberté de l'industrie g fait décige;

r a"
”“IUUI‘S ll(‘ I ur (”l S J)I(\(”]t( Ujol“
libre de refuser le voyag ‘ - * VY E8t ap O

1 rnier sens (uc Q¢ prononce une Jl”'l-\'])l'lld(fnoc oomtant
uaciii 3 e
¢

la question aujourd 'hul ne '”"'S“”? plus de doute sériou\' '
| (Translation) : “The principle of freedom of industry hag ¢

the authors of the Encyclopedia of law to cecide that the hopg
1‘ @1‘\\"1\'9 at liberty to refuse a traveller who presents himsge]yp

A constant jurisprudence sus!.:u'n.« HI.I'S last view, and the que° %
o longer offers any serious difficulty. stion

In a similar case, in the Province of Ontario, w

were practically identical with the present one, nnox

sided aceording to the same principle and 1'e.ferr('d to a nump,,.
of English cases on which he relied (Franklin v. Eyang (19240)'
55 0.L.R. 349). :

This, moreover, would appear to have been the view of th
learned trial Judge in his reasons for judgment, and it “'Oul§
seem that he would have dismissed the case but for his Opinigy
that s. 33 of the Quebec License Act specifically covered the case
Referring to the decisions above mentioned, he said in the COurse
of his reasons:

“Je suis d’avis qu’aucune de ces causes n’a d’application
Elles sont basées sur le fait qu’il n’y a pas de loi restreignant'
la liberté du propriétaire; que chaque propriétaire de théitre g
de restaurant est maitre chez lui. C’est la prétention que 4
défenderesse voulait faire triompher dans ecette cause. Mal-
heureusement pour elle, la loi des licences, ch. 25 S.R.P.Q., Apt
43, dit: ‘Nulle personne autorisée & tenir un restaurant ne dojt

refuser sans cause raisonnable de donner & manger aux Voya-
geurs.’ ’’

(Translation): *
are based on the fact
the proprietor,
in his own house,
wishes to prevail in this case.
bee License Act, R.S.Q. 1925, c.

restaurant may refuse, wit
s i % , hout reasonable cause,

We will diseuss later the effect of 8. 33 ¢
ment it may he

1S I
Répertoire du d

““le I)I'ill(’ilw . T : 'h A :
‘Enevelopédie du droit que I’hételiep

€€phap

‘No licensee for a
to give food to

Y 3 IJA W REPORIS
QL‘ROJ

4 class. this case is mainly for the purpose of raising

sense 11 ‘to a certain extent, for allowing the Govern. Sl
p and 8118(t)ile industry ; but,.it does not prevent the opera- CHm1s Ty

: o!;;‘:; 1 from being a p}q:ate enterprise to be managed You:'con

: its proprietor. il
discf‘e?‘:g %ﬁ exfmined therefore is whethep S. 33 of T

only I}f:‘:;l;ﬂsﬂ Act, upon which the learned trig] Judge
hec

Jintaining the appellant’s action, applies tq the
m

majority of the Court. of King’s Bench was

d we agree with that interpretation.

. “‘No licensee for a restaurant may refuse,
able cause, to give food to travellers.”’

son ose of our decision, there are three words tq be
g t section: ‘‘restaurant,” ““food,”’ and ‘‘trayel.

ase.
of the
, an

«pestaurant’’ is defined in the Act (s.19(2)): <A
s an establishment, proxflded with special space and
n. where, 1n consn@eratlon of payment, food (with-
< habitually furnished to travelers.”’
ctpaveller’’ is also defined in the same section ag
Lo (4) A ‘traveler’ is a person who, in consideration of
' ice per day, or fraction of a day, on the American o
" lan, or per meal, a table d’hite or a la carte, is
ched blzr ax;ot.her person with .fqod or lodging, or both.”’
furni the.ai d of those two definitions in the Aect, we think it
Wntg decided that, in this case, the appellant was not g
"‘“‘SZH ef, who was asking to be furnished with food in a restaur.
trav

perhaps, as stated by the lez}rned trial Judge, a glass of beer
in certain cases, be considered as food. But we have no
Joubt that, in view of the definitions contained in the Act, the
gppellant was not a traveller asking for food in a restaurant
yithin the meaning of the statute. In the Aect respecting aleo-
holie liquor (Alcoholic Laquor Act, R.S.Q. 1925, ¢. 37) we find

the definition of the words ‘‘restaurant’’ and ‘‘traveller’’ in
exactly the same terms as above. But, in addition, the words
“meal”’ and ‘‘tavern’’ are also defined (s. 3(6), (9)).

Those definitions, so far as material here, are as follows: ‘6.
The word ‘meal” means the consumption of food of a nature and
quantity sufficient for the maintenance of the consumer, in one

of the following places,— . . . .

may,
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L
o “(b) in the dining-room of a restauran.t situateq i | R.
town, and equipped for the accommodation of fifty .. ity o
one time, and which i1s not only licensed fop the ‘e gll(fsts at
1939.  travelers but where full meals are regularly seryeq t
e 9. The word ‘tavern’ means an establish
S adapted for the sale by the glass and consumptig
YoRK COBP. jses of beer as hereinbefore defined, or, in a hote]
povss.  the room specially adapted for such purpose.*’
It will be seen therefore that the appellant cannot he |
within the terms of s. 33 of the Quebec License Act He ‘:‘ought
a traveller asking for a meal In a restaurant, According
definitions, he was only a person asking for a glass of beep :
tavern. ‘g
As the case is not governed by any specific law
ticularly by s. 33 of the Quebec License Act, it fa
general principle of the freedom of commerce : an
low that, when refusing to serve the appellant, t
was strictly within its rights.
But perhaps it may be added that the Quebec S
clear distinetion between a hotel or a restaurant

The Aect (s. 32) provides that ‘‘No licensee for a hotel may pe
fuse without just cause to give lodging or food to trave]]ers»:

and that (s. 33) ‘“No licensee for a restaurant may refuse with
. - ’ -
out reasonable cause, to give food to travellers. ’’

No similar provision is made for tav

S.C.

ment SD@Cia]]

or P(’Stau Pallt
y

or mOPe Dar-
“:9 undep the
d it must fol.
he r €Spondepy

tatutes make |,

erns; and, in our Opinion
% :

been permanently

X 20 years, He is g coloured
4 negro”’ though counsel for
reason I do not know, told him during

the said Provin
gentleman—his OWNn wor

DOMINION LLAwW REPORTS.

i hockey matches dropped into the respond-
ing hought beer by thg glass there. On the par-
. which the complaint out of which these pro-
ccurred, the appellant with two friends—he

q white man and the other as coloured~just
one 85" game went into the respondent’s premises in

The appellant put down 50c on the tah)e
hree steins of light beer. The waiter
stating that he was instructed not to

ople. The appellant and his two friends then
e colot bartender and to the manager, both of whom stateg
<@ e 0 e ba for refusal was that the appellant was a coloured
,-»ot & reASON ollant then telephoned .for the police. He says
that o, The appuse he wanted the police there to witness the
Perid this DeCt " ade. The manager repeated to the police
e 4! had been T :
o] that ] previously made. The appellant and his two

IE : '
ref refusa; 1:1 loft the premises of their own acecord The
e

S o that this was to hlS l}unliliation in the presence
a t7 gaiustomers who were sitting around and had heard

n brought this action against the respondent
h of contract and damages in tort. No
ken to the suit having been brought both on
4 in tort on the same set of facts and I assume that
contract Bﬂf qetion is permissible under the Quebec practice
his form Ore The appellant recovered $25 damages and costs
and proc';‘dl“ This judgment was set aside and the action was
at the :3’8‘;“11 costs upon an appeal to the Court of King’s
disnu&‘(Appea] Side), Galipeault J. dissenting.
en larned trial Judge found that the appellant had been
The tee d by the refusal and was entitled to be compensated
hunullt‘;]e ground that the tavern was a restaurant within the
ing of the Quebec License Act, R.S.Q. 1925, c. 25, s. 19,
medanthat as such the respondent was forbidden by s. 33 to refuse
:h?e appellant. By s. 19 (2) a restaurant is defined as ‘‘an
tablishment, proviqed with special space an.d accommodation,
shere, in consideration of payment, food (without lodging) is
wabitually furnished to travelers.’’
By s. 33, “‘No licensee for a restaurant may refuse, without
wasonable cause, to give food to travellers,”’

The Court of King’s Bench did not consider the above statute,
which deals with various licences granted by the (Government
mder the Act, applicable to the facts of this case and, I think
rightly, dealt with the case of the tavern under another statute,
the dlcoholic Iaquor Act, R.S.Q. 1925, ¢. 37, and the majority
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4 %

of the Court took the \:iew that ‘‘chaque PTOPTriétaipe est
chez Jui’’ on the doct.rme Of. fl:(ji‘dom of commerce_«c). M

du commerce et de I'mdl.le.I‘lC." Pratte .J. ad hoe agreeq €
e conelusion of the majority but upon t.he single gl:ound W
the respondent’s re fusal was made under CiIrcumstaneces Suech : 3

-+ oould not cause any damage to the appellant. Galipeau]that

i

YOBK‘;?ORP. «]issentod upon the g,.ound that the conduct of t}le responde ;
f nt

Davis J.

clude beer (s. 3 (5)).

towards the appellant was contrary to good morals and the pafi
order— ‘contre les bonnes moeurs, contre 1’ordre Publie » : ,:l_,
’ l]

considered that under the special legislation in Quebee Zove
ing the sale of liquor the regpondent was not entitleq ¢, th-
“‘freedom of commerce’’ applicable to ordinary merchantg , ;
places like theatres, ete. Galipeault J. would have affirmeq tr}l,d
trial judgment. :

This Court gave special leave to the appellant tq appeal
this Court from the judgment of the Court of King’g Benc}(:
upon the ground that the matter in controversy in the appea]
will involve ‘‘matters by which rights in future of the Partieg
may be affected’’ within the meaning of s. 41 of the Suprem;
Court Act and also because the matter in controversy is of Such
general importance that leave to appeal ought to bhe granted
([1939], 4 D.L.R. 723, S.C.R. 50.) |

The question in issue is a narrow one but I regard it as a very
important one. That is, Has a tavern keeper in the Province of
Quebec under the special legislation there in force the right tq
refuse to sell beer to any one of the public? There is no sug-
gestion that in this case there was any conduet of a disorder]y
nature or any reason to prompt the refusal to ‘

the appellant other than the fact that he was a
man.

.21.(Que.), ¢. 24, now R.S.Q. 1925 c:
alcoholie liquor”’ in the statute expressly in-
““tavern’’

] DOMINION LAW REPORTS.

] 1 D.L'R'

n or by a brewer or othep person

1940
n under this act, and in the manner

. (lommissio

1 . ot
tl e Commissio

by
'b.\' ”1
power by s. 9d to control the DOSs-
f aleoholie liquor in accordance with
ilnd b.\' S. 9(6) to orant ]"-‘l'nlils fOI‘

nmmission may determine the manner in which
2 rnished and equipped in order to allow the
the ‘‘privilege conferred by the permit
by any person in charge of a grocery or of 4
only is sold, on condition that no quantity of
{le be sold, that such beer be not consumed in
1 that a permit therefor be granted him by the
anc d that such permit be In force. (s. 30 (4)).
<ale of beer by the glass, s. 30 (5) Provides as
the erson 1n charge of a tavern, but in a city or
LE ,psell therein beer by the glass,—provided that
nly, ma) n the premises, and provided that a permit to
S"lme:rfnted him by the Commission, . . . and that such
ect D€ B°° )

that ©=°  sn force.’ . : ’

pmmt. be a0 farther provxdes that 1n every such case the beey
geetion Fa bought directly by the hol(}er of tbe permit

qust have « who is also the holder qf a permit. Section 42 (3)

from & DTEW® and hours during which any holder of a permit

axes the days tavern may sell. Then by s. 43, certain

heer 1n a .
for the Sla];:sf of persons are forbidden to be sold any aleoholie
a
named C

lifl“"r; person who has not reached the age of 18 years: 2.
- l].‘. ,

rdicted person ; 3. any keep(:*r or inmate of a disorderly
_ 4 any person already convicted of drunkenness.or of
' '(,e caused by drunkenness; 5. any person who hablt‘ua.lly
aleoholic liquor to excess, and to v.vh.om the Commission
estigation, decided t.o.p}‘olubxt the sale of such
nor upon application to the Commission by the husband, wife,
v mother, brother, sister, curator, employer or other person
g:,m::(}ing up(,)n or in charge of such person, or by the curé,
pagtOI‘, or mayor of the place. : .

But no sale to any of the persons mentioned in 2, 3, 4 or 5
sbove shall constitute an offence by the vendor unless the Com-
nission has informed him, by registered letter, that it is for-
hidden to sell to such person. Section 46 provides that no beer
shall be transported in the Province except as therein defined.

By a separate statute, the Alcoholic Liquor Possession and

Transportation Act, 1921 (Que.), e. 25, now R.S.Q. 1925, e.

1ere
one bot

{o

drinks .
has, after 1NV
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>li'e s oot e 5 O abp )l.\. t(, t}lp \\'h(,le I)l'() > :
38. whieh Act 18 .\t«l“‘l | P] \”]('(' no a

pore holie liquor as defined 1n the Alcoholic Liquoy Act (y '»,]?0‘
G 'I") ll(.\- beer) shall be kept, P(,"\.SMSHI-,”P tm.nspm'l(*d In tm.

i‘)‘.]:\-'inw‘ except as therein set forth. ‘.\uhsv(‘tlun 3 of ¢ " ehe
.t'II:Ix“ ."I'H the residence of any person, for Personal ('O“Sllln =

1939.

CHRISTIE '( 1 not for sale, provided it has hm'p acquired by ang de);
. and n¢ | in his residence, previous to the 1st of Mav
Yomx Coxr. fo such person, . | by him, since such date, fro; N 1

or has been acquired Dy him, ! : n the
P Liquor Commission."’ ) S .
[t is plain, then, t‘h:lt the PI'U\"“_("‘ 01 Q“f'b(‘('- hkt“m()xt
other Provinces in Canada, took (‘Um.I’]l'“‘ control of the
liquor in its own Province. The pm-nnt. s.\:st'('m. ("ll:llé!("s tho.
:wﬁ“‘vhzw- from either Government stores ox .S].)O(‘l:l”.\’ l‘C('l}Sed
A glass of beer can only be h«mght' In the P"O"lnce
from a person who has been f_’l’:”?t(‘d by .thc. (r(i\'('l"l'lm('llt Com.
mission a permit (s. 33 refers to it as a * I.”"\"]('!IO I 10 se]) to
the publie beer in the olass for runsmnpm.m on the premises.
The respondent was a person to whom d permit had been ,‘.,'l‘«'mted.
The sole question in this appeal then is \\'hvthvr.thv respondent,
having been given under the statute the special Privilege of
selling beer in the glass to the publie, had the right to pick ang
choose those of the public to whom he would sell. In this case
the refusal was on the ground of the colour of the person. It
might well have been on account of the racial antecedents gop
the religious faith of the person. The statute itself has defip.
itely laid down, by s. 43, certain elasses of persons to whom a
licensee must not sell. The question is, Has the licensee the
right to set up his own particular code, or is he bound, as the
custodian of a Government permit to sell to the publie, to se])
10 anyone who is ready to pay the regular price? Disorderly
conduct on the premises of course does not enter into our dis-
cussion because there is no suggestion of that in this case. One
approach to the problem is the application of the doetrine of
“Ireedom of commerce *? It was held by the majority in the
Court below, in effect, that the licensee is in no different position
11'()!{1 u grocer or mh«.‘r merchant who ean sel] his goods to whom
i’l:'f”{;,l:':-l%.t}mlth;'h?.l»]I;:::]t:w?q}(;:; »:'va}:s :aken by Galipeault J. on th.C
monopolistic right which inyolyeg 5 sopng. o atUre Of a quasi-
C Tig olves g corresponding duty to sell

. S prohibited by statute. :
J., ad hoe, did not take either view ; his dccisiony + v

the ground that th ’
cumstances Sue

'.'q-)]c]ﬂ]'.\'.
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One of the cases rel,icd upon for the major-
‘bt‘(' case of Loc.w s Montreal Theatres V.
K.B. 459, whm'f? It was held that g negro
of .cnoml admission to the thcatr(; and know.
ticket © tgizu‘il“'c that only persons wearing evening
le of the th'O dress cirele, is refused the right to sit
mn : action. It was said in that case that a
e (l)cs, such as rcqu.iring evening drcs..s In the
JJied to all, white and coloured alike, ang
aphigcrimination because it was a rule that
. order and good morals. Carroll J. qis.

Martin J. who rendered the majority Opin-
no.n that case. 'd. at pp 465-6:
i ald, '
the Court, S unlawful to exelude persons .of colour from
it may b(; of all rights and privnleges In all places of
ioyment management has the right to assign par-

~ L : : ]t tllc -
ﬂmUbme(Ili erent races and classes of men and women as
ats 10

y?

ied upon by the majority was the Ontario case
reliec 55 O.L.R. 349. That was a restaurant case
""fms.’ff aa ﬁcgro, had been refused food on the
a.mt:“;ere was no statutory law in Ontario pe-
ant to receive. Lennox J. who tried the case,
iy n referred to no decided case in support of
texcnion that the restaurant was bound to serve
S cO!‘d that in his opinion the restaurant-keeper in
~ But he ‘sfllot at all in the same position as persons who,
(hat case WaS nl:) f the grant of a monopoly or quasi-monopoly,
i consndcrﬂ}:“:nscl\.es definite obligations.”” (p. 350).
tgke upon t'(l') case of Sealey v. Tandy, | 1-902] 1 K.B. 296, was
The Englls} those who took the majority view. That was a
referred t0 b)lt stated by a metropolitan Magistrate. It was
wse of assau ckc"picr and licensee of licensed premises (not
jeld that the ;) s a right to request any person to leave whom
being a1 1nn)'.1;15w remain upon his premises. But I would
he does n:;m‘:;ztljon with that case, to the editors’ footnote in
;rz::e;’e ‘:.nHalstr.V' vol. 18, p. 144(k), where after citing Sealey

! they say :

‘T;:?y,;, Af(:. v. Capel (1494) Y.B. 10 Hen. 7, fo. %5 Dk, 1«.1,
Hussey, C.J., said that a ‘vietualler’ wi.ll be compelled to sell his
vietual if the purchaser has tendered hlm. ready payment, Otl:el‘-
wise not. Quod Brian affirmavit., And in An.on. (11460) Xaln,
39 Hen. 6, fo. 18, pl. 24, cited in Bro. Abr., tit. Aection sur le

ase, pl. 76, 1t 1s said: ‘It is decided by Moyle. J., if an inn-

zains publ
a
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Can keeper refuses to lodge me I shall have ap a
all. 2 ; R sy,
and the same law 1if a vietualler refuses

S.C.

: A vietualler (see Murray’s Oxford Dictionm-y
1939. food or drink to be consumed on the Premises .
CHRISTI! The question 1S one of dim("}“.‘t- as the di"@l‘ge

opinion in the Courts hc:].mv m:.h(*at.(*s. ..\I,\' own vy
York Corp T 1'("(_'.’11"] to the .’\'[)('(‘1:1] ]l_'Q‘lS’]{lUOn n Qll(‘bec ('Stab]
Davis J. complete governmental control of the .s:.lle of beer in the Proy;
;m«l‘r':‘«rtivnlnrl.\' the statutory provision which I)mhibits an
one of the publie from buying beer in the glass from anyone b).
a person granted the special privilege of selling the‘Same at
}:.,!‘.]..,‘ of such a permit from the Government to sell beep In éha
glass to the public has not the right of an ordinary tradep te
pick and choose those to whom he will sell. 0

In the changed and changing social and economie
ferent principles must necessarily be applied to the New cor;’

dif
ditions. It is not a question of creating a new prineciple but of
applving a different but existing principle of the law The

doctrine that any merchant is free to deal with the publie as he
chooses had a VEery definite p]:l(‘(} In the older pconomy and sti]]
applies to the ease of an ordinary merchant, but when the State
enters the field and takes exelusive control of the sale tq the
public of such a commodity as liquor, then the old doectrine of
the freedom of the merehant to do as he likes has in my view ng

application to a person to whom the State has given a Special
privilege to sell to the publie,

If there is to be exelusion on the ground of eolour or of raee
or of religions faith op On any other ground not already Speci-
fically provided for by the statute, it is for the Legislature itself
' my view, to impose such prohibitions under the exclusivé
System of governmenta] control of the sale of liquor to the publie
which it has seen fit to enaet.

The appellant sued for $200
awarded him $25 damages. 1 would
the judement appealed from and r
trial with costs here and below.

The learned trial Judge

allow the appeal, set aside
estore the judgment at the

KERWIN J concurs with Rixgrpr J

Appeal dismissed.
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M]NISTER OF NATIONAL REVENUE.
i -t of Canada, Angers J. April 26, 1939

Court — Commission to take

chequer Court Act, R.8.C. 1927, e, 34, does
4 of thetf‘; suit in the Exchequer Court to obtajpy an
arty take his own

: L’AbbEé Warré v. Bertrand & Labelle, 4

Judicil"Y Noted Walker, 30 Que. P.R. 82, consd,

Jo9; Worthington .

B. ed: Exchequer Court Act, R.S.C. 1927, c. 34, &

ider
,.ngzﬂ Rule 169.

TE: For other cases relating to the Jurisdiction
Lh %xch'equer Court see ALL-CANADA DIGEST and cAxNa-
the

DIGESTS under Courts III.

ellant from income tax assessment for an order
y a‘pg or letters of request to take her evidence gt
SS10

Dismissed.

the motion.
n; i‘: d A. A. McGrory, contra.

This is a motion on behalf of tlge appellant for

NGERS J- r"commission or letters of request issue, ag may be

rder that ?,der the laws of France, for the examination
u

A e . . x
:ppmpnate rogatories or otherwise at the City of Paris,

ander Mof the appellant. ooy
France, piect of the present suit 1s an appeal from an assess.
The Su |

by the Commissioner of Income Tax affirmed by the
meﬂt y

y National Revenue. | |
m;;,m;:tfion is supported by the affidavit of Mr. Louis S.
¢

¢ K.C., counsel for appellant. The affidavit states
B th;at ,the appellant resides in Paris, France; that
(inter alac;) cts which, unless admitted, can only be established
thero 97 anam’s testimony ; that counsel endeavoured to ar.
y g;ﬁe respondent’s solicitor for a joint admission of
mgefa::s so as to avoid the necessity of obtaining the appel-
lth &:?s testimony in connection therewith.ax.)d that he was ad-
r‘i:ed recently that the proposed joint. ad:mlssmn cannot be made;
that counsel endeavoured to ascertain if there were any prob-
ahility that the appellant might .have to come to Can.ada at an
arly date and that he has been.mforrne(.i that there is no such
probability ; that the cost and inconvenience to th.e apgellant
of having to make a trip from France to Canada to give evidence
wuld be muech greater than the cost or inconvenience of

»




