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1     MORRISON C.J.S.C.:-- Itoku Murakami, the father of the little 3-year-old girl, Hideko Mura-
kami, lives with his family at Steveston, an insalubrious location, upon which is an agglomeration 
of small houses and shops, protected from the waters of the Fraser River by a dyke along which is 
the dirt road in question. Canneries and other buildings are strewn along. Inside the dyke is a slug-
gish, rather dead, insanitary looking ribbon of water, really a large ditch or small slough. The inhab-
itants are mostly Japanese fishermen and labourers. Many of them live along this dyke. It is some-
what congested. The father is a fisherman, at present out of employment owing to extraneous cir-
cumstances beyond his control. The child was with her little [57 BCR Page245] brother on their 
way from kindergarten in mid-afternoon. There were no intervening, distracting conditions existing 
at the time. The driver's field of vision was in no way obscured. He had full control of his truck. He 
could have easily proceeded along avoiding the child or have as readily stopped, assuming I accept 
his evidence, that he was only going at the rate of three miles an hour. 

2     The driver of the truck owed the child, who was killed, a duty to take care. The duty, a breach 
of which gives rise to a cause of action in negligence, is to take care under the circumstances. It is, 
of course, reciprocal. I find that the driver committed a breach of that duty, which was the sole 
cause of the fatality. I had a view of the place in the presence of counsel - without which it would be 
difficult, if not impossible, to visualize from snapshots produced at the trial the situation and to be-
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lieve that anyone, having sense enough to be put in control of a motor-vehicle, would be so indiffer-
ent to the presence of the two children of whom he had a clear view. He was proceeding along a dirt 
road towards a plank thoroughfare, 54 feet wide, into which he intended to turn. He saw them on the 
road and sounded his horn, put variously up to some 40 feet away, whereupon they went off the 
road on to the wide plank road and stood some few feet in from the road and well to the side, all the 
time in clear view of the driver. When asked what signal, if any, he gave at the critical juncture, he 
indicated in the box, by putting up his hand, the usual signal. This with a view of indicating to the 
infant child his intention - as well do it to warn a little puppy which he had seen standing in the 
way. Had he instead sounded his horn even then they might not have escaped. He could as well 
have proceeded easily at least 20 feet along the dirt road before making his turn in that space of 54 
feet. This appeared so obvious at the view. He made too short a turn, apparently disregarding the 
children's presence. With all deference to the young driver, who had only been driving a truck for 
two weeks, he impressed me as being just plainly stupid. I was not impressed by either the powers 
or opportunity of observation of the witness Chambers and particularly Larsen. The witness Shi-
rakawa impressed me as being an impartial witness, notwithstanding counsel's submission to the 
contrary. [57 BCR Page246] 

3     As to the quantum of damages to which the plaintiff is entitled I am guided by the last word on 
that heading by the case of Benham v. Gambling, [1941] A.C. 157 in assessing the damages in this 
kind of case. I use the headnote, which puts the matter compendiously, supplemented by a few ex-
tracts from the case to show the basis of calculation: 
 

 Damages given for the shortening of life should not be calculated, solely, 
or even mainly, on the basis of the length of life that is lost; they should be fixed 
at a reasonable figure for the loss of a measure of prospective happiness. If, how-
ever, the character or habits of the deceased were calculated to lead him to a fu-
ture of unhappiness or despondency that would be a circumstance justifying a 
smaller award. No regard must be had to financial losses or gains during the pe-
riod of which the victim has been deprived, damages being awarded in respect of 
loss of life, not of loss of future pecuniary prospects. In the case of a child, as in 
the case of an adult, the proper sum to be awarded should not be greater because 
the social position or prospect of worldly possessions is greater in one case than 
another. 

 

 The thing to be valued is not the prospect of length of days but the prospect 
of predominantly happy life. ... 

 

 The question thus resolves itself into that of fixing a reasonable figure to 
be paid by way of damages for the loss of a measure of prospective happiness. 
Such a problem might seem more suitable for discussion in an essay on Aristote-
lian ethics than in the judgment of a Court of Law. 

 

 Stripped of technicalities, the compensation is not being given to the per-
son who was injured at all, for the person who was injured is dead. 
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The speech of the Lord Chancellor ends by expressing a pious hope: 
 

 I trust that the views of this House expressed in dealing with the present 
appeal may help to set a lower standard of measurement than has hitherto pre-
vailed for what is in fact incapable of being measured in coin of the realm with 
any approach to real accuracy. 

4     There will be judgment for the plaintiff for general damages, which I place at $500. The costs 
will be on the Supreme Court scale. 

Judgment for plaintiff. 
 



 

 

 
 










