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Lord Uthwatt and Sir Lyman Duff

Heard: July 16 - 19, 1946.
Judgment: December 2, 1946.

The judgment of the Board was delivered by

1 LORD WRIGHT stated the terms of the Orders in Council and the provisions of the relevant
legislation as set out above, and said that it was convenient first to deal with the question raised as
to the effect of the Naturalization legislation of the Dominion on the topic of the adoption of the
British Nationality and Status of Aliens Act. His Lordship continued: The contention of the appel-
lants was that the Parliament of Canada did "adopt" Part II of the Imperial Act in the sense in which
that word was used in the Imperial Act, and that in consequence Part II formed part of the law of the
United Kingdom extending to the Dominion. The contention of the respondents was that the Cana-
dian Statutes are only parallel legislation. In arriving at a conclusion as to the advice their Lordships
think it right to tender to His Majesty they find it unnecessary to express an opinion as to the cor-
rectness or otherwise of the contention of the appellants. Their Lordships will assume that the ap-
pellants are right in their contention, but they do not express any opinion one way or another on it.

2 There was a considerable diversity of opinion between the members of the Supreme Court on
some of the points which fell for decision under the reference. In one important respect at least - the
invalidity of sub s. 4 of s. 2 of P.C. 7355 - the views of the majority of the Court were adverse to the
respondents. No cross-appeal was lodged. This in the circumstances was only the absence of a for-
mality. A determination on the legal effect of the orders as a whole is necessary to arrive at a con-
clusion on the matters in respect of which the appellants appealed. The whole matter was fully de-
bated before their Lordships and their Lordships accordingly propose to deal with the orders in their
entirety. Their Lordships now turn to the question at issue. On certain general matters of principle
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there is not, since the decision in Fort Frances Pulp & Power Co. v. Manitoba Free Press Co.,
[1923] A.C. 695, any room for dispute. Under the British North America Act property and civil
rights in the several Provinces are committed to the Provincial legislatures, but the Parliament of the
Dominion in a sufficiently great emergency, such as that arising out of war, has power to deal ade-
quately with that emergency for the safety of the Dominion as a whole. The interests of the Domin-
ion are to be protected and it rests with the Parliament of the Dominion to protect them. What those
interests are the Parliament of the Dominion must be left with considerable freedom to judge.
Again, if it be clear that an emergency has not arisen, or no longer exists, there can be no justifica-
tion for the exercise or continued exercise of the exceptional powers. The rule of law as to the dis-
tribution of powers between the Parliaments of the Dominion and the Parliaments of the Provinces
comes into play. But very clear evidence that an emergency has not arisen, or that the emergency no
longer exists, is required to justify the judiciary, even though the question is one of ultra vires, in
overruling the decision of the Parliament of the Dominion that exceptional measures were required
or were still required. To this may be added as a corollary that it is not pertinent to the judiciary to
consider the wisdom or the propriety of the particular policy which is embodied in the emergency
legislation. Determination of the policy to be followed is exclusively a matter for the Parliament of
the Dominion and those to whom it has delegated its powers. Lastly, it should be observed that the
judiciary are not concerned when considering a question of ultra vires with the question whether the
executive will in fact be able to carry into effective operation the emergency provisions which the
Parliament of the Dominion either directly or indirectly has made. It is unnecessary, therefore, for
their Lordships to take into review or even to recount the particular circumstances obtaining within
the Dominion that led to the Orders in question or the arrangements made with a view to their exe-
cution.

3 The validity of the War Measures Act was not attacked before their Lordships, and, consistently
with the principles stated, was not open to attack. The validity of the orders was challenged on
many grounds. Their Lordships have considered not only the points put forward on behalf of the
appellants, but whether the orders were susceptible of criticism for reasons not put forward. Their
Lordships are satisfied that all possible grounds of criticism were in one form or another included in
the grounds on which the appellants relied. For the validity of the orders it is necessary first, that on
the true construction of the War Measures Act, they fall within the ambit of the powers duly con-
ferred by the Act on the Governor in Council, second, that, assuming the orders were within the
terms of the War Measures Act, they were not for some reason in law invalid. The points taken
were, first, that the War Measures Act did not on its true construction authorize orders for deporta-
tion to be made as respects British subjects or Canadian nationals, and that it should in certain re-
spects receive a limited construction: second, that if the Act purported on its construction to author-
ize the making of such orders, yet the orders made would be contrary to the Imperial Statute, British
Nationality and Status of Aliens Act, and therefore to that extent invalid: third, that the provision
contained in s. 2, sub-s. 4, of P.C. 7355 (relating to the wives and children of persons in respect of
whom an order for deportation had been made) was for a specific reason invalid: fourth, that in any
event the order made under the National Emergency Transitional Powers Act continuing the former
orders of the Governor in Council was invalid.

4  The first point raises questions of construction with which their Lordships must now deal. The
language of the War Measures Act is in general terms, but it was argued that certain limitations
were as a matter of construction of the Act to be implied and that to the extent to which any order
purporting to be made under the Act fell outside its proper ambit, the order would of necessity be
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invalid. The first suggested limitation was based on the Colonial Laws Validity Act, 1865. At the
date when the War Measures Act came into force legislation made by the Parliament was in its ef-
fect subject to the provisions as to repugnancy contained in the Act of 1865, and it was argued that
the War Measures Act should be construed as confined in its possible ambit to the making of orders
which would, consistently with the Colonial Laws Validity Act, 1865, then be valid as law within
the Dominion. If that was so the orders were not authorized by the War Measures Act in so far as
they were repugnant to the British Nationality and Status of Aliens Act, 1914-18, which was an Act
of the Imperial Parliament and in the appellants' contention extended to the Dominion as part of the
law of the United Kingdom. Their Lordships are unable to accept this contention. The effect of the
Colonial Laws Validity Act, 1865, was only that Canadian legislation repugnant to the statutory law
of the United Kingdom applying to the Dominion was inoperative. The only conclusion to be drawn
from a consideration of the Colonial Laws Validity Act is that the War Measures Act did not on its
true construction confer a power beyond the extent to which it might at the date of its use be validly
exercised. The statutory law of the United Kingdom is not static and, in their Lordships' opinion,
there is no justification for the imputation that the Parliament of Canada legislated on the footing
that it is static. The effectiveness of legislation of the Parliament of the Dominion at the date when
those delegated powers are exercised, not the limitation on that legislation at the date when the War
Measure Act was passed, is, so far as the Act of 1865 is concerned, the relevant matter.

5 Secondly, it was argued that, as a matter of construction, the War Measures Act did not author-
ize the making of orders having an extra-territorial operation. This point was relevant by reason that
the orders in question in terms authorized "deportation." This point may be shortly disposed of. Ex-
tra-territorial constraint is incident to the exercise of the power of deportation (Attorney General for
Canada v. Cain, [1906] A.C. 542), and was, therefore, in contemplation. Any lingering doubts as to
the validity in law of an Act which for its effectiveness requires extraterritorial application were, it
may be added, set at rest by the Canadian Statute, the Extra-Territorial Act, 1933.

6  Thirdly, it was argued that the War Measures Act should be construed as authorizing only such
orders as are consistent with the accepted principles of international law, and that the forcible re-
moval to a foreign country of British subjects was contrary to the accepted rules of international
law. The Act therefore as a matter of construction did not, it was said, purport to authorize orders
providing for such removal. It may be true that in construing legislation some weight ought, in an
appropriate case, to be given to a consideration of the accepted principles of international law (cf.
Croft v. Dunphy, [1933] A.C. 158), but the nature of the legislation in any particular case has to be
considered in determining to what extent, if at all, it is right on a question of construction to advert
to those principles. In their Lordships' view those principles find no place in the construction of the
War Measures Act. The Act is directed to the exercise by the Governor in Council of powers vested
in the Parliament of the Dominion at a time when war, invasion, or insurrection or their apprehen-
sion exists. The accepted rules of international law applicable in times of peace can hardly have
been in contemplation, and the inference cannot be drawn that the Parliament of the Dominion im-
pliedly imposed the limitation suggested.

7 The next question of construction arising under the Act has more substance. It was said that
there was inherent in the word "deportation" as part of its meaning the necessity that the person to
be deported was - as respects the State exercising the power - an alien. The express power given to
expel persons from Canada was therefore limited to aliens, i.e., persons who were not Canadian na-
tionals. It was not permissible to treat as authorized by the general power a power to make orders
for deportation in relation to a class of persons impliedly excluded from deportation by the terms of
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the specific power. There was therefore an implied prohibition against the deportation of Canadian
nationals. On this argument it may be conceded that commonly it is only aliens who are made liable
to deportation, and that in consequence, where reference is made to deportation, there is often im-
ported the suggestion that aliens are under immediate consideration. The dictionaries, as might be
expected, do not altogether agree as to the meaning of deportation, but the Oxford English Diction-
ary gives as its definition "The action of carrying away: "forcible removal, especially into exile:
transportation." As a matter of language, their Lordships take the view that "deportation" is not a
word which is misused when applied to persons not aliens. Whether or not the word "deportation" is
in its application to be confined to aliens or not remains therefore open as a matter of construction
of the particular statute in which it is found. In the present case the Act is directed to dealing with
emergencies; throughout it is in sweeping terms, and the word is found in the combination "arrest,
detention, exclusion and deportation." As regards the first three of these words, nationality is obvi-
ously not a relevant consideration. The general nature of the Act and the collocation in which the
word is found, establish, in their Lordships' view, that in this statute the word "deportation" is used
in a general sense and as an action applicable to all persons irrespective of nationality. This being in
their Lordships' judgment the true construction of the Act, it must apply to all persons who are at
the time subject to the laws of Canada. They may be so subject by the mere fact of being in Canada,
whether they are aliens or British subjects or Canadian nationals. Nationality per se is not a relevant
consideration. An order relating to deportation would not be unauthorized by reason that it related
to Canadian nationals or British subjects. Even if this were not the case, the same result may be
reached by another route. The general power given to the Governor in Council in the opening part
of's. 3 of the Act is not in this statute limited by reference to the acts particularly enumerated, and
their Lordships see no reason for differing from the view expressed by Rinfret C.J. that the order
was justifiable under that general power (see King-Emperor v. Sibnath Banerji, (1945), L.R. 72 L.A.
241).

8 There remains one further question of construction of The War Measures Act, namely, whether
it authorized the making of an order which provided that deported persons should cease to be either
British subjects or Canadian nationals. That matter must be considered in the light of views which
their Lordships have already expressed as to the construction of the Act. They see no reason for ex-
cluding from the scope of the matters covered by the general power contained in s. 3 a power to
take from persons who have in fact under an order for deportation left Canada their status under the
law of Canada as British subjects and Canadian nationals.

9  The result is that on its true construction the War Measures Act authorized the making of orders
for deportation of any person whatever be his nationality, and the deprivation, so far as the law of
Canada was concerned, of his status under that law as a British subject or Canadian national.

10 The next question is whether The Colonial Laws Validity Act, 1865, applies to the orders of
the Governor in Council. If it does, then in so far as they are repugnant to the British Nationality
and Status of Aliens Act (which their Lordships are assuming to be an Act of the Imperial Parlia-
ment extending to Canada) they are invalid unless the provisions of the Statute of Westminster can
be relied on. The contention of the appellants was that the orders, though law made after the date of
the Statute of Westminster, were not law made after that date by the Parliament of the Dominion.
The activities of Parliament in the matter in question had, it was said, ceased in 1927. The orders
were not of its making. The passing by the Parliament of the National Emergency Transitional
Powers Act, 1945, was, for the purpose in hand, immaterial, for the reason that s. 4 empowered the
Governor in Council to order the continuance only of orders and regulations "lawfully" made under
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the War Measures Act. Their Lordships agree that in considering this particular matter the National
Emergency Transitional Powers Act, 1945, cannot be prayed in aid of the validity of the orders, but
in their opinion the orders in question were made "after the passing of this Act [i.e., the Statute of
Westminster] by the Parliament of the Dominion" as that phrase is used in the Statute of Westmin-
ster. This, again, is a question of construction. Both in sub-ss. 1 and 2 of's. 2 of the Statute of
Westminster the matter which is dealt with is "law," and that is a general term which includes not
only statutes but also orders and regulations made under statutes. Undoubtedly, the law as embodied
in an order or regulation is made at the date when the power conferred by the Parliament of the
Dominion is exercised. s it made after that date by the Parliament of the Dominion? That Parlia-
ment is the only legislative authority for the Dominion as a whole and it has chosen to make the law
through machinery set up and continued by it for that purpose. The Governor in Council has no in-
dependent status as a law-making body. The legislative activity of Parliament is still present at the
time when the orders are made, and these orders are "law." In their Lordships' opinion they are law
made by the Parliament at the date of their promulgation. A contrary conclusion would, in their
Lordships' view, place an artificial and narrow construction on wide terms used in an Act of Parlia-
ment the subject-matter of which demands that a liberal construction should be put on the language
used. In the result, therefore, the Colonial Laws Validity Act, 1865, affords no ground for question-
ing the validity of the orders.

11 The next matter arises on sub-s. (4) of s. 2 of P.C. 7355. Under that provision an order for de-
portation may be made as respects the wives and children (not over the age of sixteen years) of per-
sons with respect to whom an order for deportation has been made. The case sought to be made runs
as follows: The recitals in the order relate only to the desirability of making provision for the depor-
tation of persons referred to in sub-ss. 1, 2 and 3 of's. 2 of the order. In the case of the classes of
persons referred to in sub-ss 1, 2 and 3 (leaving aside detainees) request for repatriation was at some
stage necessary; a request was considered by the Governor in Council to be a substantive matter, but
no such request is required as respects the persons mentioned in sub-s. 4, and the only apparent rea-
son for subjecting them to liability for deportation is that an order for deportation has been made as
respects the husband or father. The order, therefore, not only does not show that by reason of the
existence of real or apprehended war it was thought necessary for the security, peace, order, defence
or welfare of Canada to make provision for their deportation but, when considered in substance,
shows that these matters were not taken into consideration. A deportation of the family consequen-
tial on the deportation of the father might, indeed, be thought desirable on grounds other than those
requisite for a due execution of the powers given and, it is contended, it is apparent that it is grounds
not set out in the statute which alone have here been taken into consideration. The incompleteness
of the recital is, in their Lordships' view, of no moment. It is the substance of the matter that has to
be considered. Their Lordships do not doubt the proposition that an exercise of the power for an un-
authorized purpose would be invalid, and the only question is whether there is apparent any matter
which justifies the judiciary in coming to the conclusion that the power was in fact exercised for an
unauthorized purpose. In their Lordships' opinion there is not. The first three sub-sections of s. 2 no
doubt deal with the matter which primarily engaged the attention of the Governor in Council, but it
is not in their Lordships' view a proper inference from the terms of those subsections that the Gov-
ernor in Council did not also deem it necessary or advisable for the security, defence, peace, order
and welfare of Canada that the wives and children under sixteen of deportees should against their
will also be liable to deportation. The making of a deportation order as respects the husband or fa-
ther might create a situation with which, with a view to forwarding this specified purpose, it was
proper to deal. Beyond that it is not necessary to go.
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12 The last matter of substance arises on the National Emergency Transitional Powers Act, 1946.
It was contended by the appellants that at the date of the passing of this Act there did not exist any
such emergency as justified the Parliament of Canada in empowering the Governor in Council to
continue the orders in question. The emergency which had dictated their making - namely, active
hostilities - had come to an end. A new emergency justifying exceptional measures may, indeed,
have arisen, but it was by no means the case that measures taken to deal with the emergency which
led to the Proclamation bringing the War Measures Act into force were demanded by the emergency
which faced the Parliament of Canada when passing the Transitional Act. The order under the Act
continuing the orders in question was therefore prima facie invalid. This contention found no favour
in the Supreme Court of Canada, and their Lordships do not accept it. The preamble to the Transi-
tional Act states clearly the view of the Parliament of the Dominion as to the necessity of imposing
the powers which were exercised. The argument under consideration invites their Lordships, on
speculative grounds alone, to overrule either the considered decision of Parliament to confer the
powers or the decision of the Governor in Council to exercise them. So to do would be contrary to
the principles laid down in Fort Frances Pulp & Power Co. v. Manitoba Free Press Co., [1923] A.C.
695 and accepted by their Lordships earlier in this opinion.

13 One remaining matter relied on by the appellants should be mentioned. First it was said that
the words "of the Japanese race" were so vague as to be incapable of application to ascertained per-
sons. It is sufficient to say that in their Lordships' opinion they are not. All that can be said is that
questions may arise as to the true construction of the phrase and as to its applicability to any par-
ticular person, but difficulties of construction do not affect the validity of the Orders.

14  In the result, their Lordships find themselves in agreement with the conclusion at which Rin-
fret C.J. and Kerwin and Taschereau JJ. arrived, and for the reasons they have expressed will hum-
bly advise His Majesty that none of the Orders in Council is in any respect ultra vires and that the
appeal should be dismissed. There will be no order as to costs.

Solicitors for both appellants: Lawrence Jones & Co.
Solicitors for Attorney General for Canada: Charles Russell & Co.
Solicitors for Attorney General for British Columbia: Gard, Lyell & Co.
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BROWN et al. v. PREMIER TRUST Co

et al,
ontario High Court, McRuer CJ.H.C.

Ja" llaru 8. 19$~.

: 0
Sale to client of Trust Company

transaction after client’s death—Trys
estate—-—Laches and acquiescence

A SO .
ager of 2 T TR
and his wife copcerning their wills
vantages

execu i,
established himself in the couple’s confidence sq 1

st Company manager, and they decided (th
:eins bad) to turn over their affairs to the Tr:std
' act on the solicitor’s advice in making their wil
sously the solicitor entered into a contract With the doector 1
or

o him of a block of speculative e¢o
ny and this transaction requir edmltltlx? 8tock of the

8. Contempo-

hig

Company ,
ficiaries of the doctor's estate authorizing it, as

‘nue to hold the Trust Company’s stock as an
ll‘n an action brought by the beneficiaries in 19:?‘:) ﬁu‘ﬁxﬁ"?{'
stock transaction, held, plaintiffs were entitled to have Lh: ule
. set aside, and further the Trust Company should be removed -
executor of the estate. The relations between the deceased doct::
and the Trust Company were such as to require the company to
prove that he had entered into the transaction after having been
given all reasonable advice against the company that would have
been given to him as against a like investment in another company
This onus was not discharged, especially in light of the fact that
the solicitor overstated the true position of the company's shares
[t was immaterial, in the circumstances, that the price paid to;-
the shares was that paid by other purchasers at the time, and

38—[1947] 1 D.L.B.

€xecutor,




